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SITTINGS   AFTER   EASTER  TERM,  7  VICT.  1844. 


Hanson  v.  Keating. 

1844 :  4th  and  5th  July  ;  3d  August. 

HoibaBd  and  wife  anigned  by  way  of  mortgage  the  equitable  interest  of  the  huf- 

band  in  right  of  his  wife  in  a  term  of  years.    The  mortgagee  filed  hie  bill  againat 

the  husband  and  wife  and  the  trustee  of  the  legal  estate,  for  a  foreclosure  and 
.aosignment  of  the  term : — Held,  upon  the  authority  of  Sturgis  v.  Champneys, 

that  the  wife  was  entitled  to  a  provision  for  her  life,  by  way  of  settlement,  out  of 

the  mortgaged  premises.   ■ 
Obsenrattons  on  the  rule  that  the  plaintiff  seeking  equity  niust  do  equity. 
The  rule  applies  only  to  the^one  mai^r  which  is  the  subject  of  a  given  suit 

f  S.  KENDRicsby  his  wiH  gave  certain  annuities  to  persons 
therein  named,  and  charged  the  same  upon  his  leasehold  mes- 
suages and  premises  in  Tottenham  Court-roftd,  and  he  thereby 
appointed  W.  Kendrick  and  T.  Kendrick  his  executors :  the  tes- 
tator died  in  1803,  without  having  niade  any  other  testamentary 
disposition',  leaving  Edward  his  brother  and  the  children  of  a  de- 
ceased brother,  his  next  of  kin,  entitled  in  moieties  to  the  equita- 
ble interest  in  the  leasehold  premises  of  the  testator,  subject  to 
Vol.  IV.  1 
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the  annuities  given  by  his  will.  The  will  was  proved  by  his 
executors.  Edward  the  brother  died  in  UB16,  having  by  his  will 
bequeathed  his  undivided  moiety  qf-C^eCtjstate,  property,  and 

effects,  which  he  was,  orjiSKoIilc^  become  possessed  of, 
[*2J    as  the  brother  of  *the<6i^JoVS.  Keudrick,  to  Mary  his 

wife  absolutely,  and  iipppiiited  her  sole  executrix.  Mary 
Kendrick  proved  her-'Kusbaiui's  will ;  and,  under  a  power  re- 
served to  her  ig-fi  seitlfefnent  made  previous  to  her  second  mar- 
riage, she  byh'e^wiffgave  her  undivided  moiety  of  the  said  lease- 
hold pret)t>i36s*to  her  second  husband  for  his  life,  with  remainder 
to  b0rr<tw6  nieces,  Eliza  Hanson  and  the  defendant  Mary  Keat- 

#       '       ^    ■ 

ingflin* equal  shares.  The  executors  proved  the  will  and  assent- 
ed to  the  specific  bequests  of  the  moiety  of  the  leasehold  premises 
thereby  made. 

On  the  death  of  the  tenant  for  life  under  the  will,  in  Novem- 
ber, 1833,  the  defendant  Keating  (the  husband  of  Mary  Keating) 
became  in  her-right  entitled  in  equity  to  an  undivided  fourth  part 
of  .the  leasehold  premises,  which,  under  the  will  of  the  last  sur- 
vivor of  the  executors  of  S.  Kendrick,  had  become  vested  at  law 
in  the  defendant  Robinson. 

Keating  and  Saner,  being  partners  in  trade,  borrowed  2000/.  of 
Wood,  and  to  secure  the  repayment  of  the  same  with  interest,  an 
indenture  of  assignment  was  made  by  Keating  and  the  said  Mary 
his  wife,  of  the  first  part ;  Saner,  of  the  second  part ;  and  Wood 
of  the  third  part ;  whereby  Keating  and  his  wife  assigned  to 
Wood  by  way  of  mortgage  the  said  undivided  fourth  share  of  the 
said  leasehold  premises,  for  tlie  residue  of  the  several  terms  of 
years,  with  power  to  sue  in  the  name  or  names  of  Keating  and 
his  wife,  and  power  of  sale  of  the  mortgaged  premises.  In  July, 
1836,  Wood  assigned  the  mortgaged  premises  and  the  debt  to 
Lane,  to  secure  1200/.  and  interest ;  and  in  September,  1842, 
Wood,  in  consideration  of  800/.,  assigned  his  interest  as  such 
mortgagee  to  the  plaintiff  absolutely,  subject  to  the  debt  to 
Lane.  In  1843,  the  plaintiff  paid  off  Lane,  and  took  an  as- 
signment of  his  charge  on  the  property,  and  afterwards  filed 
[*3]  *his  bill  for  foreclosure  against  Keating  and  his  wife  and 
Saner,  and  praying  that  Robinson  might  be  ordered  to 
assign  to  the  plaintiff  the  legal  estate  in  the  mortgaged  premises. 
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The  annuities  charged  on  the  leasehold  premises  under  the 
will  of  8.  Kendriek  had  ceased.  The  defendant  Mary  Keating; 
put  in  a  joint  answer  with  her  husband,  but  thereby  claimed  a 
separate  provision  out  of  the  leasehold  premises. 

Mr.  Biggy  for  the  plaintiff,  contended,  that  he  was  entitled  to 
the  usual  decree  of  foreclosure  in  default  of  payment  of  the  mort- 
gage debt.  The  husband  and  wife  had  power  to  deal  with  the 
equitable  interest  of  the  wife  in  chattels  real,  although,  with  re- 
gard  to  mere  choses  in  action,  her  right  on  survivorship  or  to  a 
provision  would  not  be  barred. 

Mr.  Romilly  and  Mr.  Chandless,  for  the  defendant  Mary 
Keating,  relied  on  Sturgis  v.  Champneys^[a)  in  support  of  the 
wife's  claim. 

Mr.  jTVnney,  Mr.  Simpkinson,  and  Mr.  Rogers^  for  Saner, 
Keating  the  husband,  and  Robinson  the  trustee. 

The  following  authorities  were  also  cited : — Sir  Edward 
Tumer^s  cas€,{b)  Pitt  v.  Hunt,{c)  Micoe  v.  Powell^d)  Tu-    [MJ 
dor  V.  Samynei{€)  Jewson  v-  Moulson^{f)  Earl  of  Sails- 

'     (fl)  5Myl.  &Cr.97. 

(h)  1  Vern.  7.  Mr.  Smythe  has  farorad  the  reporter  with  the  folIowiDg  memoran- 
dam  relating  to  this  case  :— 

Upon  an  appeal  hy  Sir  Edward  Turner  and  another,  from  a  decree  made*  in  the 
Court  of  Chancery,  on  the  behalf  of  Dame  Mary  Turner,  widow,  against  the  peti- 
tioners, concerning  the  delivery  of  deeds  of  a  certain  annuity  or  rent-charge  of 
30O2.  per  annum  to  the  said  Dame  Mary,  after  hearing  the  opinion  of  most  of  the 
jadgee,  the  decree  was  reversed,  <'  inasmuch  as  the  Mtate  in  qoestion  was  an  in- 
terest for  years,  and  after  the  said  Dame  Mary  Turner  had  had  an  estate  in  law 
in  the  said  3002.  per  annum,  her  husband  might  have  assigned  the  same  ;  and  there 
being  no  agreement  that  he  should  not  have  a  power  to  dispose  of  the  trust  thereof, 
the  said  trust  devolved  upon  him,  and  he  had  power  in  equity  to  assign  the  said 
trost,  and  a  coart  of  equity  ought  to  make  it  good,  and  the  deeds  ought  not  to  be 
taken  away  from  the  assignee  who  is  entitled  to  the  estate,  by  which  he  might  de* 
fend  his  right"— Lords*  Journals,  22d  of  November,  1680. 

(c)  1  Vern.  18.  *        («)  2  Vern.  270. 

{d)  Id.  39.  {g)  2  Aik.  417. 
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bury  V.  Newioni{a)  Burdon  v.  Dean,{b)  Aswell  v,  Proberty{c) 
Maccaulay  v.  Philips,{d)  Franco  v.  jFVanco,(c)  Hill  v.  Atkin- 
soUjig)  Lady  Elibank  v.  Montolieu,{h)  MUford  v.  Mitford,{i) 
Ex  parte  B  lay  don  re  Hearn,(k)  Elliott  v.  Cordell,{t)  Pur  dew 
Y.  Jacksonj{m)  Pierce  v.  7%omciy,(n)  Stanton  v.  Hdll,{o)  Donne 
V.  Hart,{p)  WkUakerv.  Hallj{q)  Go.  Lit.  46^  b.,  361,  a.;  Ro- 
per's Husband  and  Wife,  2S6. 

Vice-Chancellor  : — ^The  argument  in  this  case  for  the  de- 
fendant Mrs.  Keating  was  founded  upon  the  well  established  rule 
of  this  Court,  that  the  plaintiff  who  would  have  equity  must  do 
equity, — a  rule  by  which,  properly  understood,  it  is  at  all  times 

satisfactory  to  me  to  be  bound.  But  it  is  a  rule  which,  as 
[*5]    it  was  used  in  the  argument  of  this  *case,  takes  for  granted 

the  whole  question  in  dispute.  The  rule,  as  I  have  often 
had  occasion  to  observe,  cannot  per  se  decide  what  terms  the 
Court  should  impose  upon  the  plaintiff  as  the  price  of  the  decree 
it  gives  him.  It  decides  in  the  abstract,  that  the  Court,  giving 
the  plaintiff  the  relief  to  which  he  is  entitled,  will  do  so  only  upon 
the  terms  of  his  submitting  to  give  the  defendant  such  corres- 
ponding rights  (if  any)  as  he  also  may  be  entitled  to  in  respect  of 
the  subject  matter  of  the  suit ; — what  these  rights  are  must  be 
determined  aliunde  by  strict  rules  of  law,  and  not  by  any  arbi- 
trary determination  of  the  Court.  The  rule,  in  short,  merely 
raises  the  question  what  those  terms  (if  any)  should  be.  If,  for 
example,  a  plaintiff  seeks  an  account  against  a  defendant,  the 
(>nirt  will  require  the  plaintiff  to  do  equity  by  submitting  himself 
to  account  in  the  same  matter  in  which  he  asks  an  account; — 
the  reason  of  which  is,  that  the  Court  does  not  take  accounts  par- 
tially, and  perhaps  ineffectually,  but  requires  that  the  whole  sub- 

(a)  1  Eden,  370.  (k)  2  Roee,  249. 

(6)  2  Vea  jun.  607.  {I)  5  Madd.  149. 

{c)  Id.  680.  Cm)  l.Russ.  1. 

id)  4  Vea.  15, 19.  (n)  2  Sim.  167. 

(t)  Id.  528.  (o)  2  Ruaa.  &,  Myl.  175. 

(g)  Id.  530,  n.  .    ip)  Id.  360. 

(A)  5  Vea.  737.  (y)  1  Glyn  &.  Jam.  213. 

{i)  9  Vea.  101. 
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ject  be,  once  for  all,  settled  between  the  parties.[l]  It  is  only  (I 
may  observe  as  a  general  rule)  to  the  one  matter  which  is  the 
subject  of  a  given  suit  that  the  rule  applies,  (  WhUaker  v.  Hall^{a)\ 
and  not  to  distinct  matters  pending  between  the  same  parties. 
So,  in  the  case  of  a  bill  for  specific  performance,  the  Court  will 
give  the  purchaser  his  conveyance^  provided  he  will  fulfil  his 
part  of  the  contract  by  paying  the  purchase  money ;  and,  econ- 
versoj  if  the  vendor  were  plaintiff,  the  Court  will  assist  him,  only 
upon  condition  of  his  doing  equity  by  conveying  to  the  purcha- 
ser the  subject  of  the  contract  upon  receiving  the  purchase  money. 
In  this,  as  in  the  former  case,  the  Court  will  execute  the  matter 
which  is  the  subject  of  the  suit  wholly,  and  not  partjally. 
So,  if  a  bill  be  filed  by  the  'obligor  in  an  usurious  bond,  to  [*6] 
be  relieved  against  it,  the  Court,  in  s^  proper  t^ase,  will  can-  ^ 
eel  the  bond,  but  only  upon  terms  of  the  obligor  refunding  to  the 
obligee  the  money  actually  advanced.  The  reasoning  is  analo- 
gous to  that  in  the  previous  cases.  The  equity  of  the  obligor  is 
to  have  the  entire  transaction  rescinded,  l^e  Court  will  do  this, 
so  as  to  remit  both  parties  to  their  original  positions :  it  will  not 
relieve  the  obligor  from  his  liability,  leaving  him  in  possession 
of  the  fruits  of  the  illegal  transaction  he  complains  of.[2]  I  know 
of  no  case  which  cannot  be  explained  upon  this  or  analogous 
reasoning  ;  and  my  opinion  is,  that  the  Court  can  never  lawfully 
impose  merely  arbitrary  conditions  upon  a  plaintiff,  only  because 
he  stands  in  that  position  upon  the  record,  but  can  only  require 
him  to  give  the  defendant  that  which  by  the  law  of  the  court,  in* 
dependently  of  the  mere  position  of  the  party  on  the  record,  is 
the  right  of  the  defendant  in  respect  of  the  subject  of  the  suit.  A 
party,  in  short,  does  not  by  becoming  plaintiff  in  equity  give  up 
any  of  his  rights,  or  submit  those  rights  to  the  arbitral^'  dispo* 
sition  of  the  Court.  He  submits  only  to  give  the  defendant  his 
rights  in  respect  of  the  subject  matter  of  the  suit,  on  condition  of 

(a)  1  Glyn  &,  Jam.  213. 

[1]  Clarke  y.  Tipping,  4  Beav.  594,  595. 

[S]  Rogers  v.  Rathbun,  1  Johns.  Ch.  Rep.  367 ;  Tapper  y.  PwfeU,  id.  439 ; 
Morgan  t.  Schermerhom,  I  Ftage,  544 ;  Litingaion  y.  Harris,  3  Paige,  538 ; 
CampheU  y.  Morrison,  7  Paige,  158 ;  Judd  y.  Seavtr,  8  Paige,  548 ;  Cole  y.  Savage, 
10  Paige,  583. 
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the  plaintiff  obtaining  his  own.[3]  Cases  may  perhaps  be  sug- 
gested (some  cases  of  retainer,  for  example)  in  which  a  question 
never  can  arise  except  against  a  plaintiff;  but,  as  a  general  pro- 
position, it  may,  I  believe,  be  correctly  stated,  that  a  plaintiff  will 
never,  in  that  character,  be  compelled  to  give  a  defendant  any- 
thing but  what  the  defendant  might,  as  a  plaintiff,  enforce,  pro- 
vided a  cause  of  suit  arose :  Lady  Elibank  v.  l\1ontolieujl,a) 

Sturffis  V.  Champneys,{h) 
[*7]  I  have  gone  at  length  into  this  question,  because  the  *opin- 
ion  I  have,  expressed — which  1  intimated  during  the  argu- 
ment— was  combated  with  great  earnestness,  and  was  said  to  be 
opposed  to  the  opinion  of  Lord  Cottenham  in  Sturgis  v.  Champ- 
neys*  I  do  not  so  understand  Lord  Cottenham  in  that  case,  or  I 
should  at  once  defer  to  his  judgment.  But  I  do  know,  that,  in 
one  of  his  most  elaborate  and  able  judgments,— I  mean  that  in 
Brawn  v.  Newall,{c)  and  with  equal  clearness.in  Agaheg  v.  HaiU-^ 
well,  in  the  House  of  Lords,((2) — he  held,  th^t  a  party  loses  none 
of  his  rights  by  becoming  plaintiff  in  a  suit  in  equity.  The  Vice- 
Chancellor  of  England,  and  Lord  Brougham,  on  appeal,  upon 
the  general  ground  that  he  who  would  have  equity  nuist  do  equi- 
ty, required  the  plaintiff  in  the  latter  cause  to  submit  to  an  ac- 
count of  certain  moneys  he  had  in  his  hands,,  in  which  the  de* 
fendants  claimed  an  interest,  as  the  price  of  a  decree  for  an  ac- 
count against  the  defendants  i  there  being  no  necessary  connec- 
tion between  the  two  accounts.  This  decree,  therefore,  went  to 
the  House  of  Lords  under  every  circumstance  of  disadvantage. 
The  House  of  Lords  investigated  the  case  with  a  view  to  the 
question,  whether  the  defendants  were  entitled  to  have  the  two 
accounts  blended;  and  being  of  opinion  that  the  defendants  had 
DP  such^equity,  the  decree  was  reversed. 

I  am  clear,  therefore,  that  I  am  not  bound  in  this  case  to  im- 
pose upon  the  plaintiff  the  terms  required  by  the  defendant,  only  be- 
cause he  is  plaintiff,  (for  that  was  the  argument  at  the  bar.)  The 
question  is,  what  are  the  equitable  rights  of  the  parties  indepen- 

(fl)  5  Vw.  737.  (c)  2  M7I.  &  Cr.  558. 

(b)  5  Myl.  Sl  Cr.  103.  {d)  5  CI.  Sl  Fin.  484,  nom.  Colvin  v.  Harttnell 

[3]  Neeiom  v.  Clarkmm,  post,  101 ;  Farr  y.  Sheriffe,  poet,  521. 
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dently  of  their  relative  positions  on  the  record.    Sir  Edward 
Turner's  case,{a)  if  it  be  by  law,  answers  this  question. 
Now  it  is  true,  that  sorae  judges  have  thought  the  'reso-      [*6] 
lutions  in  that  case  questionable ;  but  it  is  equally  true, 
that  they  have  considered  it  as  binding  upon  all  courts  until  the 
House  of  Lords  should  alter  its  own  resolutions :  Pitt  v.  Hunt,{b) 
Jewson  V.  Moulson](c)  and,  unless  I  am  altogether  under  a 
mistake,  Sir  Edward  Tumer^s  case  has  always  been,  and  is  at 
this  day,  considered  law  by  conveyancers,  and  is  acted  upon  ac« 
cordingly.    And  the  more  strong  has  been  the  dissent  from. the 
resolutions  in  that  case,  the  more  do  the  judges  who  express  that 
dissent  affirm  the  authority  of  the  case  by  following  it.    I  believe 
the  understanding  of  the  profession  prior  to  the  decision  in  Stur- 
gis  V.  Champneys  to  have  been,  that  Sir  Edward   Turner*s 
case  was  in  accordance  with  the  principles  of  the  Court,  and  I 
advert  to  that  understanding  the  more,  not  only  because  the 
Vice-ChaiiceUor  of  England  concurs  in  it,  but  because  1  know 
the  learned  editor  of  Mr.  Roper's  book  oh  the  Law  of  Husband 
and  Wife  always  lamented  the  decision  in  Sturgis  v.  Champ- 
neys  as  having  in  his  opinion  unsettled  the  law.    In  some  cases 
of  mere  personalty  there  is  no  doubt  of  the  wife's  equity.    But 
prior  to  Sturgis  v.  Champn^ysy  the  opinion  of  the  profession 
had,  I  believe,  become  settled,  that  estates  in  land  were  not  sub* 
ject  to  the  same  equity,  upon  the  broad  and  important  principle 
of  preserving  a  strict  analogy  between  legal  and  equitable  estates 
in  land.    In  the  case  of  Burden  v.  DeanJ^d)  the  order  was  made 
by  consent,  and  Lord  Cottenham  notices  that  circumstance  in 
Stnrgis  v.  Champneys. 

I  shall  not,  however,  decide  this  case  without  attentively  read- 
ing  Sturgis  v.  Champneys  in  private. 

* 

3d  August. — Vice-Chancellor  : — At  the  close  of  the 
argument  in  this  case,  I  stated  *what  my  understanding'     [*9J 
of  the  law  was ;  and  I  reserved  to  myself  the  duty  only 
of  examining  the  case  of  Sturgis  v.  Champneys^  to  determine 

(a)  1  Vera.  7.  (c)  2  Atk.  417. 

ib)  I  Vera.  18.  (d)  2  Vc».  jnn.  607. 
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whether  I  could  act  in  this  case  upon  my  individual  opinion  as 
to  the  lalv,  without  directly  impugning  the  plain  tenor  of  Lord 
Cottenham's  judgment  in  that  case.  My  opinion  is,  that  I  can* 
not  do  so,  and  therefore,  in  deference  to  that  judgment  I  shall 
follow  it,  although,  if  that  case  were  out  of  the  way,  I  should 
probably  have  decided  otherwise.  There  would  be  no  difficulty 
in  distinguishing  the  facts  of  this  case  from  those  in  Sturgis  v. 
Champneys  ;  but  the  reasoning  in  that  case  would  remain,  and 
I  cannot  disregard  it.[4] 


[4]  In  Sturgis  y.  Champneys^  decided  November,  1839,  the  assignee  of  an  insol- 
vent debtor  whose  wife  was  entitled  for  life  to  property,'being  obliged  to  come  into 
Equity  to  enforce  his  title  to  the  rents,  daring  the  joint  livetf^of  the  husband  and 
wife,  in  consequence  oC  the  legal  estate  being  Tested  in  mortgagees,  was  held  bonnd 
to  make  a  provision  for  the  wife.  Lord  Cottenham  says,  in  that  case,  5  Myl.  & 
Cr.  101 :  "  Undoubtedly,  for  many  purposes,  this  Court  acting  upon  the  principle 
of  following  the  law,  deals  with  property  coming  under  its  cognizance  from  the 
legal  estate  being  outstanding,  according  to  the  rights  which  would  exist  at  law ; 
but  (hat  is  far  from  being  univenaliy  true.*'  And  afterwards*  ibid.  105,  '*  The 
common  law  gives  to  the  husband  the  enjoyment  of  the  life  estate  of  the  wife,,  up- 
on the  ground  that  he  is  liable  to  maintain  her,  and  makes  no  provisioa  for  the 
event  of  his  failing  or  becoming  unable  to  perform  that  duty.  If  the  life  estate  be 
attainable  by  the  husband  or  his  assignee  at  law,  the  severity  of  this  law  must  pre- 
vail ;  but  if  it  cannot  be  reached  otherwise  than  by  the  interposition  of  this  Court, 
eqifity,  though  it  follows  the  law,  and  therefore  gives  to  the  husband  or  his  aaeignee 
the  life  estate  of  the  wife,  yet  it  withholds  its  assistance  for  that  purpose,  until  it 
has  secured  to  the  wife  the  means  of  subsistence :  it  refuses  to  hand  over  to  the 
assignee  of  the  husband,  to  the  exclusion  of  the  wife,  the  income  of  the  propeity 
which  the  law  intended  for  the  maintenance  of  both.  Upon  the  same  ptinciploi 
the  ordinary  interposition  of  this  Court,  in  compelling  a  settlement  of  the  propeity 
of  married  women  was  originally  founded,  although  the  wife  is  permitted  actively, 
to  assert  her  equity  as  a  plaintiff;  and  if  such  be  the  principle,  what  difference  can 
it  make,  where  the  assignees  of  the  husband  are  applying  to  this  Court  for  its  as- 
sistance to  obtain  the  property,  that  the  estate  of  the  wife  is  not  a  trust,  but  that 
the  recovery  at  law  is  prevented  only  by  the  existence  of  a  prior  legal  trutt  estate  ?"— 
The  general  rule  as  regards  the  wife's  equity  is  stated  by  Kent,  Ch.  in  Ktnney  v. 
Udall,  (August,  1821,)  5  John.  Ch.  Rep.  473,  in  terms  implying  that  as  then  un- 
derstood, it  attached  merely  to  personalty — as  follows:  <* It  is  now  nndetstood  to 
be  setUed,  that  the  wife's  equity  attaches  upon  her  personal  property  when  it  is 
subject  to  the  jurisdiction  of  the  Court,  and  is  the  object  of  the  suit,  into  whoseso*- 
ever  hands  it  may  have  come,  or  in  whatever  manner  it  may  have  been  transfer- 
red. The  same  role  applies,  whether  the  application  be  by  the  husband,  or  his 
representatives  or  assignees,  to  obtain  possession  of  the  property,  or  whether  it  be 
by  the  wife  or  her  trustee,  or  by  any  person  partaking  of  tliat  chaiaetar,  praying 
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biit  by  loine  of  the  Bhareholden  of  a  joint  stock  bank,  on  behalf  of  themseWea  and 
aU  the  other  Bharebt>idert,  (except  thiB  defendant!,)  tchar^ng  the  diretetoia  of  th<» 
bank  and  otben  of  the  defendant!  with  fraudulent  muappheation  of  the  funds  of 
the  bank ;  with  having  borrowed  from  third  parties  (who  were  also  defendants) 
moneys  in  the  name  of  the  bank,  for  private  and  improper  purposeis ;  and  with 
having^,  by  their  public  oMcer,  suffered  judgment  to  be  recovered  ieigainst  the 
.  bank,  by  suck  third  pArttea,  for  the  amount  of  anch  adVancee,  In  order  that  the 
aarae  might  be  recovertd  ftbm  the  shareholdets  of  the  bank ;  charging  also  the 
defendanta  with  making  use  of  the  proceedings  under  the  judgment  to  enforce 
payment  from  the  shareholders  of  a  call  of  3L  per  share,  not  warranted  by  Uie 
deed  ot  association,  and  praying  that  the  6ehiB  and  liabilities  of  the  Imnk  might 
be  ascertained,  ahd  tbe  assets  ap{>lied  In  satisfying  them, ^ and  an  Injunetion  issued 
to  restrain  process  by  the  defendanta  (the  third  parties)  against  the  plaintifis  mi* 
der  the  judgment  '  . 

ileld,  on  demurrer  that  certain  shareholders  of  the  bank  who  had  paid  the  call  of 
df.  per  share,  and  who  were  thereupon,  by  express  engagement  with  the  bauK, 
Relieved  from  proceedings  under  the  judgment,  were  necessary  pairties  to  the  suit, 
and  that,  inasmnch  as  luch  partis, -not  being  nami^d  as  defendants,  must  be  i«« 
gaxded  as  plaiatifi  under  the  general  descnptioii  of  other  ahareholdersi  the  sail 
was  improperly  framed  on  the  ground  of  miqoinder. 

ior  a  provision  out  of  that  property.  It  is  equally  binding  whether  the  assignment 
be  by  operation  of  law,  or  by  the  act  of  the  parties  to  general  assignees,  or  by  par- 
ticular transfer  to  an  individual,  or  whether  that  particular  transfer  has  been  volun- 
tary, or  baen  made  for  a  good  and  valuable  .consideratjon."— Whether  the  wife's 
equity  survives  to  her  children,  see  Barker  v.  Woodt,  1  Sand.  Ch.  Rep.  139.^  A 
xnarried  woman  entitled  to  a  legacy,  appeared  by  her  counsel  at  the  hearing  of  the 
cause  and  claimed  her  equity  to  a  settlement  oiit  ot  the  fund  The  legacy  was 
directed  to  be  carried  to  the  sepsrate  account  of  tfaUB  husband  and  wifo.  The  hus- 
band was  a  bankrupt,  and  his  assignee  .sold  his  interest  in  tha  legacy.  The  seliei* 
tors  for  the  purchaser  and  for  the  wife  agreed  to  refer  the  claim  of  th«  wife  to  their 
counsel ;  and  the  counsel  determined,  that  she  was  entitled  to  a  settlement  of  the 
moiety  subject  to  the  costs.  Be/ore  any  farther  steps  were  taken,  the  wife  died 
leaving  childfen.  It  was  held,  that  the  husband  and  those  claiming  nnder  him 
were  by  the  steps  which  had  been  taken,  bdund  to  allow  a  settlement  of  part  of 
the  fund  upon  the  wife  add  children )  and  that,  upon  the  death  of  the  wife,  the 
children  were  entitled  to  the  portion  which  would  have  been  settled.  Lloyd  v. 
Mason,  5  Hare,  149.  See  further  as  to  the  wife*s  equity,  Udall  v.  Kenney,  (on 
appeal,)  3  Cdw.  590 ;  Howard  v.  Moffatt,  2  John.  Oh.  Rep.  208 ;  Smith  v.  KdM, 
fi  Paige,  302;  Van  Epsv.  Van  JDetts^n,  4  Paige,  74;  Partridge  y.  ffavent,  10 
Paige,  618,  CSU ;  Tcn^U  v.  Hawley,  1  Sand.  Ch.  Rep.  176. 
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ThAt  where  the  defendants,  the  third  partiee,  had  aided  in  the  misapplieation  of 
the  fonds  in  the  manner  etated,  they  might  Im  properly  made  defendants  to  a 
suit  by  the  cestui  que  trust,  and  that  a  bill  seeking  relief  both  against  such  third 
parties  and  the  directors  of  the  bank  was  not  multifarious. 

The  bill  was  filed  hj  three  persons  on  behalf  of  themselyes 
and  all  other  the  shareholders  and  partners  of  the  Yorkshire 
Agricultural  and  Commercial  Banking  Company,  ex* 
[•10]  cept  the  shareholders  and  part^iers  thereinafter  *named  as 
defendants  thereto.  The  defendants  were  W.  Blanshard 
and  three  others,  the  surviving  directors  of  the  Yorkshire  Com- 
pany;  G.  H.  Seymour  and  nine  others,  who  compose^  a  com- 
mittee of  the  same  company,  appointed  to  wind  up  its  affirs ;  the 
representatives  of  deceased  directors  of  the  company ;  and  the 
directors^  trustees,  and  majoager  of  the  London  and  Westminster 
Bank.         . 

The  bill  set  forth  a  statement  of  the  origin  and  constitution  of 
the  Yorkshire  Company,  aud  the  provisions  of  the  deed  of  settle- 
ment. It  also  stated,  that  afte);  having  for  some  time  paid  a  divi- 
dend of  6/.  per  cent,  on  the  capital,  it  was,  by  certain  resolutious 
come  to  at  a  meeting  of  the  shareholder^  in  February,  1842,  re- 
solved, that  the  capital,  which  was  177,686i.,  held  in  6/.  shares 
by  580  shareholders,  should  be  reduced  by  1/.  per  share,  and 
36,537/.  carried  to  a  bad  debt  account,  and  a  reduced  dividend  of 
61,  per  cent,  paid  upon  the  remaining  capital ;  that  a  general  meet- 
ing of  the  propri€tors  was  announced  for  the  first  of  June,  1842, 
and,  soon  after  that  time,  the  plaintifiis  received  letters  intimating 
that  a  call  of  1/.  per  share  had,  at  such  meeting,  been  directed  to 
be  made,  which  would  become  due  in  August,  and  a  further  call 
of  IL  per  share,  Ivhich  would  become  due  in  September ;  and  re*^ 
questing  payment  of  the  amount  of  such  calls  on  their  respective 
shares  accordingly ;  that  subsequently,  in  November,  1842,  the 
Yorkshire  Bank  suspended  its  payments. 

The  bill  then  stated  that  a  meeting  of  the  shareholders  of  the 
Yorkshire  Bank  was  announced  for  the  29th  of  December,  1842, 
and  that  it  was  alleged  that  such  meeting  was  accorclingly  held  ; 
and  that  certain  resolutions  were  passed  for  winding  up  the  busi- 
ness of  the  bank,  and  for  an  advance  of  '6L  per  share  for 
[*11]    the  'purpose  of  enabling  the  directors  tp  satisfy  the  liabili- 
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ties  alleged  to  be  then  existiDg.  That  on  the  31st  of  December, 
1842,  circular  letters  were  addressed  to  the  plaintiffs,  respectively 
purporting  to  be  written  by  the  manager  of  the  bank>  calling  for 
payment  of  22.  per  share  immediately,  and  the  reipaining  U.  per 
share  on  or  before  the  Ist  of  February  following.  That  a  spe- 
cial general  meeting  was  called  for  the  17th  of  January,  1843, 
and  was  alleged  to  hare  been  hdd  on  that  day,  to  confirm  the 
resolutions  of  the  29th  of  December,  1842,  and  to  appoint  proper 
persons  as  trustees,  for  the  purpose  of  winding  up  the  afiairs  and 
collecting  and  getting  in  the  assets  of  the  bank ;  4hat  some  distur- 
bance took  place  at  such  meeting,  and  no  trustees  were  appoint- 
ed, and  no  proper  or  effectual  steps  taken  to  wind  up  the  affairs 
and  collect  the  assets  of  the  bank. 

The  bill  stated  that  the  plaintiffs  were  advised,  that  sqch  seve- 
ral calls  Were  wholly  illegal,  and  that  the  said  several  meetings 
had  been  fraudulently  and  coll usively  concerted  by  the  directors, 
contrary  to  the  provisions  of  the  deed  of  settlement,  and  solely  for 
the  purpose  of  enabling  the  directors  to  avoid  any  strict  investi- 
gation^  as  to  the  real  estate  of  the  affairs  of  the  company;  and 
therefore  the  plaintiffs  returned  no  answers  to  euch  letters,  and 
did  not  attend  the  meetings;  but  they  were  always  willing,  and 
had  offered  to  join  and  assist  in  forwarding  any  just  and  equitable 
arrangement  for  ascertaining,  securing,  anddtstributing  the  assets 
of  the  company. 

The  bill  then  stated,  that  in  September,  1843,  the  plaintiffs 
respectively  received  letters  from  the  solicitors  of  the  London  and 
Westmiaster  Bank,  intimating  that  that  bank  had  suspended 
legal  proceedings  against  the  Yorkshire  Company,  for  the 
recovery  of  the  balance  *due  from  the  latter,  in  full  reliance  [*12J 
that  the  shareholders  would  long  since  have  provided  for 
the  payment  of  the  debt,  and  stating,  that  unless  arningements 
were  made  for  such  settlement,  the  usual  legal  measures  to  com- 
pel payment  would  be  resorted^to ;  that  in'  answer  to  an  applica- 
tion by  the  plaintiff's  solicitor,  for  explanation  as  to  the  nature  of 
the  demand,  the  solieitors  of  the  London  and  Westminster  Bank 
rrferred  the  plaintiffs  to  their  co-partners  at  the  bank  of  York. 
That  oh  the  26th  of  September,  1843,  the  plaintiffs  received  other 
letters  from  the  Jast  mentioned  solicitors,  stating  that,  in  conse- 
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qucnce  of  their  former  letter,  several  of  the  shareholders  of  the 
Yorkshire  Company  had  contributed  to  the  part  discharge  of  the 
debt  due  to  the  London  and  Westminster  Bank,  and  that  the  legal 
proceedings  had  been  susfpended,  in  the  hope  that  the  plaintiffs 
would  have  adopted  a  similar  course ;  but  tf  immediate  arrange* 
ments  were  not  made  by  them,  legal  measures^  woold  be  adopt-* 
ed,  to  compel  the  arrangement  of  the  debt  doe  to  the  London  and 
Westminster  Bank.  That  shortly  afterwards  each  of  the  plain- 
tiffs was  served  with  the  copy  of  a  writ  of  scire  facias,  at  the  suit 
of  the  defendants  Joseph  Esdaile  and  four  others,  (therein  named 
as  defendants,)  the  trustees  of  the  London  and  Westminster  Bank 
upon  a  judgment,  which  it  was  alleged  had  been  recovered 
against  J.  Wood,  as  one  of  the  public  officers  of  the  Yorkshire 
Bank,  for  the  sum  of  60,000/.,  alleged  to  have  been  borrowed  by 
the  Yorkshire  Bank  of  the  said  defendants ;  that  the  copy  of  the 
writ  was  accompanied  by  letters  from  the  solicitors  of  the  Lon- 
don and  Westminster  Bank,  stating,  that  in  default  of  appearance 
judgment  would  be  obtained  thereupon  against  the  plaintiffs  re- 
spectively. That  the  said  defendants  the  trustees  and  directors 
of  the  London  and  Westminster  Bank  had  authority  to 
[*I3]  'represent  that  bank ;  and  the  other  shareholders  therein 
were  so  numerous  and  fluctuating,  that  it  was  impossible 
to  make  them  parties. 

The  bill  stated,  that  the  judgment  upon  which  the  writ  w^s  is- 
sued  was  recovered  against  J.  Wood,  as  such  public  officer,  in  an 
action  of  debt  for  60,000/.,  at  the  suit  of  the  said  defendants  Es^ 
daile  and  the  other  trustees,  in  which  J.  Wood  permitted  judg- 
ment to  go  by  default :  that  the  whole,  or  greater  part,  of  the  al- 
leged debt,  if  due  at  all,  was  due,  not  from  the  Yorkshire  Com- 
pany, but  from  the  defendants  Blanshard  and  the  other  directors 
of  that  company,  or  some  or  one  of  them,  for  debts  or  engage- 
ments paid  on  their  behalf  by  the  London  and  Westminter  Bank, 
for  purposes  which  the  directors  and  trustees  of  the  latter  bank 
knew  to  be  inconsistent  with  the  provisions  of  the  deed  of  settle- 
ment of  the  Yorkshire  Conopany,  and  to  enable  Blanshard  and 
the  othtf s,  and  J.  Wood,  to  keep  up  a  fictitious  appearance  and 
deceive  the  proprietors ;  and  that  Blanshard  and  the  others,  or 
their  estates,  were  alone  liable  for  such  payments  or  advances: 
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that  the  London  and  Westminsteif  Bank  had  also  permitted 
Bianehard  and  the  other  defendants  to  apply  large  pprtions  of  the 
assets  of  the  Yorkshire  Company  in  payment  of  advances*  or  lia- 
bilities made  to,  or  personally  incarr^d  by  the  defi^dants  Blan- 
shard  and  the  others ;  that,  if.  a  proper  account  were  taken,  it 
would  appear  that  the  London  and  Westminster  Bank  was'  in- 
ikbted  to  the  Yorkshire  Company ;  that  the  defendants  Blan- 
shard  and  the  others  had  assumed  to  act  as  directors  of  the  York- 
shire Company,  and  had  drawn  out  of  the  London  and  Westmin- 
ster Bank  ^and  inveisted  the  moneys  of  the  Yorkshire  ContipaHy  on 
securities  of  a  speculative  character,  before  the  company  was  le* 
gaily  established,  and  at  the  same  time  took  upon  them- 
selves to  issue  bills  and  notes,  ^professing  to  be  bills  and  [44J 
notes  of  the  Yorkshire  Company,  which  were  afterwards 
taken  up  and  cashed  by  the  London  and  Westminster  Bank ;  that 
Blanshard  and  the  others  had  deposited  with,  and  transferred  to 
the  London  and  Westminster  Bank  the  securities  of  the  Yorkshire 
Company,  to  secure  such  biUa  and  notes,/and.  many  of  such  se- 
curities had  been  sold  by  the  London  and  WiBstminster  BaiA ; 
and  that  by  such  means  the  whole  or,  the  greater  part  of  the 
available  capital  of  the  YorksAiiie  Company  was  lost,  or  misap- 
plied, betore  the  legal'-establishment  and  opening  of  the  business 
of  the  company:  and  that  the  defendants  ftlanshard  and  the 
others^  in  order  to  pay  the  said  dividends  of  6/.  per  cent,  had  foor- 
zowed  money  from  time  te  time  fitNn  the  London  and  We^tmitl- 
sterBank.  ' 

The  bill  fartfierstated,  that,at  or  aboutthe  time  of  the  dissolution 
of  the;  Yorkshire  Company,  and  when  the  direetors  and  auditors 
ot  that  compi^ny  knew  thieit  the  state  of  its  affairs  cduld  no  longer 
be  withheld  from  the  knowledge  of  the  shareholders,  the  defen- 
dants BTanshard  and  the  others  entered  into  n' scheme  with  the 
trustees,  directors,  and  manager  of  the  London  and  Westminster 
Bank,  to  relieve  themselves  from  their  personal  liability  in  re- 
spect of  (he  said  advances,  by  procuring  payment  thereof  by  the 
Yorkshire  CompiGiny ;  that,  as  pari  of  such  sebeme,  and  with  a 
visw  to  raise  a  fund  applicable  for  such  purpose,  the  defendants 
Blanshard  tmd  the  others  procured  the  said  call  of  3/.  per-share 
to  be  made :  that,  in  furtherance  of  the  same  schema  th<s  said 
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ju()gineDt  against  the  public  officers  of  the  YoKkshire  Company 
was  obtained,  and  it  was  ^mraoged  that  the  same  should  be  eh- 
forced  only  against  the  proprietors  who  refused  to  pay  t)ie  call ; 

that  the  defendants  the  trustees  of  the  London  and  Westmiii'* 
[*15]   ster  Bank  caused  the  writs  qf  scire  fimas  to  be  'issQed 

agfiinst  all  the  proprietors  of  the  Yorkshire  Company  with 
the  exception  of  the  defendants  Blanshara  and  the  other  shares 
holders  of  the  Yorkshire  Company  thereihaft^  named  as  defen* 
dantSy  ssxi  such  other  of  the  proprietors  as,  from  fear  of  such  pro* 
ceedings  bad  consented  to^the  payment  of  such  callsj  at  the  sam^ 
time  causing  it  to  be  intimated  to  each  of  the  several  pipprietors 
against  ^  whom  proceedings  had  been  so  oommenc^,  that  as 
against  each  of  such  proprietors  all  proceedings  would  be.stayed 
immediately  on  payipent  of  the  said  call  of  3/.  per  share  on  his 
or  her  respctctiTe  shares.  The  bill  further  stated)  that  several  of 
the  proprietors,  being  alarmed  at  such  proceedings,  had^consented 
to  payBUcb^^alls,  and  thereupon  the  proceedings  had  been  stayed 
accordingly,  and  on  express  engagement  had  been  entered  into 
on  the  part  of  the  liondon  ajod  Westminster  Bank,  that  no  fur- 
ther piqce^dings  should  betaken  against  such  proprietors  upon 
the  said  writs  or  otherwise,  in  ipespeot  of  tte  said  debt  allied  t^ 
be  due  to4faa  London  and,  Westminster  Bank ;  that,  in  pursuaoce 
ojTtheeaid  scheme,  a  prc^rietor  named  Tomlinson  had  been  taken 
in  execution,  and  afterwards  discharged  on  payment  of  the  32. 
pex  sham  oti  the  shares  held  by  him,  and  a  charge  for  interest  on 
such  calls,  and  his  costs  of  the  action  ;  and  that  in  so  releasing 
Tomlinson  from  execution,  the  Londoii  and  Westminster  Bank 
had  in  fact  released  the  plaintiffs  and  the  other  inroprietors. 

The  biU  stated,  that  the  directors^  of  |he  Yorkshire  Company 
had  connnitted  divers  other  breaches  of  trust  and. improper  acts 
in  their  managementsof  its-offiurs,  in  respect  of  which  the  deftii- 
dapts  the  directors,  and  the  estates  of  the  deceased  directors 
therein  named,  were  liable.;  in  particular  the  aj^intment  of  a 
manager  without  .security,  who  afterwards  became  a  defituiter; 

the  impppi^ident  purchase  of  the  business  of  the  Northern 

[*1Q]    *and  Westiem  Central  Bank;  the  omission  to  reserve  a 

.  guarantee  fund  according  to  the  deed  of  settiement ;  a  iaiF- 

jsh  and  imneoessafy  expenditure  in  building  offioes;  and  lefas* 


•*i«ai»> 
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iOjg^to  call  a  meeting  to  take  into  consideration  tbe  affairs  of,  and 
dissolve  the  company.  . 

The  bill  also  stated,  tbat  the  defendants Il)e  directors  took  upoa 
themselYeS)  or  pretended  to  appoint  the  ten  Qther  defendants 
(therein  named)  a  committee,  to  get  in  the  outstanding  assets  of 
the  Yorkshire  Company,  and  siKh  cbmihittee  had,  with  the  con- 
nivance of  the  directors  and  the  liOndon  and  Westminster  Bank, 
but  without  the  authority  of  the  proprietors  of  the  Yorkshire 
CompjBiny,  got  in.great  portions  of  the  assets  of  tbe  latter  com<* 
pany,  and  had  applied^  part  thereof  in  payment  of  their  own 
d^bts,  and  retained  other  parts  thereof  in  their  hands. 

The  bill  charged  that  the  London  jmd  Westminster  Bank,  its 
directm  and  matiager,  kn^w  the  provisions  of  the  deedof  settle- 
ment of  the  Yorkshire  Company;  and  that  the  dimeters lof  the 
latter  opmpaoy  were  applying  and  wasting  the  assets  of  the  com- 
pany, and  pledging  its  4:redit  for  purposes  not  within  the  objects 
of  the  company ;  and  that  they  knew  also  that  the  advances 
made  tq  the  directors  of  the.  Yorkshire  Company  ware  made 
to  supply  tbe  deficiency  caused  by  such  misapplication  of  their 
assets;  that  the  directors  tind  auditors  of  the  Yorkshire  Company 
had  been  colluding  togeth6r,.and  bad  made  delusive  statements 
of  tbe  prosperity  of  tiie  company,  and  had  signed  fraudulent  re- 
ports of  its  affairs ;  and  that  they  had  prolonged  the  existence  of 
the  company  jkfter  they  kno^ir  that  one-fourtbof  its  capital  was 
^ost,  &nd  when,  according  to  the  deed,. the  company  ought  to 
have  been  dissolved. 

*The  bill  prayed  tbat  accounts  might  be  taken  of  the  as^  [*17] 
sets  and  property,  and  of  the  debtd  and  Jiabilities  of  the 
Yorkshire  Company,«'-of  the  dealings  and  tritnsactions  therec^ 
whilst  the  defendants  Blunshard  and  the  othem  were  directors ; 
and  that  such  directors,  and  the  estates  of  those  who  were  dead| 
might  bcucfa^rged  with  aU.  breaches  of  trust  and  misappUcation  of 
the  assets  of  the  company ;  and  tliat  it  might  be  declared  tbat  the 
idaintifiB  and  the  otber  shareholders,  except  Bianshard  luttd  tbe 
other  defendaitt8»  were  nol  liable-  ia  reinject  oi  any  payments  or 
advances  made  by  the  'London  and  Westminster  Bank  to  the 
dsfendants  i^ansbard  and  tbe  others,  or  any  of  them,  as  to  which 
the  London  and  Westminster  Bank  had  notice  as  afpiesaid  that 
the  same  were  intended  to  be  applied  towards  supplying  the  de- 
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ficiency  cauted  by  the  defendants  Blanshard  and  the  others  hay- 
ing withdrawn  and  misapplied  the  capital  of  the  Yorkshire  Com^^ 
pany,  or  for  purposes  other  than  the  Icgitiipate  purposes  thereof; 
or  in  respect  of  payments  or  advances  made  by  .the  London  and 
Westminster  Bank  in  taking  up  not^s  or  bills  with  notice  that 
the  same  had  been  issued  by  Blanshard  and  the  others  in  the 
name  of  the  Yorkstiire  Company  before  its  formation,  and  that 
all  such  payments  and  advances  might  be  disallowed  to  the  Lon- 
don  and  Westminster  Bank.  And  that  an  account  might  be  ta^* 
ken  of  the  dealings  and  transactions  which  hadjalj^en  place  at 
any  time  between  the  London  and  Westminster  Bank  and  the  de- 
feodants  Blanshard  atid  the  other  directors  and  the  Yorkshire 
Company ;  and  that  the  London  and  Westminster  Bank,  and  the 
defendants  Blanshard  and  the  others,  might  respectively  be  de'' 
creed  to  pay  or  secure,^  for  tlie  benefit  of  the  plaintiffs  and  the 
other  shareholders  of  the  Yorkshire  Company,  what  should  be 
found  due  to  that  company  on,  taking  the  account.  And 
[*18]  *that  it  might  be  declared  that  the  procuring  the  judg- 
ment for  60,000// was,  on4he  part  of  the  defendants  Blan- 
shard and  the  others,  and  the  London  end  Westminister  Bank| « 
fraud  upon  (he  plaintiffs  and  the  other  shareholders  of  the  com- 
pany ;  and  that  the  plaintiffs  and  the  other  shareholders  (except 
the  de^ndants  Blanshard  and  the  others)  might  be  declared  not 
to  be  liable  to  the  said  debt ;  and  that  ajs  against  them  the  judg- 
ment might  be  set  aside  and  vacated.  ^  And  that  the  deliendants 
the  directors  and  trustees  of  the  Lidndon  and  Westminster  Bank 
might  be  restrained  by  injunction  from  prosecuting  any  further 
proceedings  under  the  said  judgment  or  enforci^ig  the  same 
against  the  plaintiffs  and  tl^e  oth6r  shareholders^  and  from  com- 
mencing any  other  action  against  the  Yorkshire  Company  in 
respect  of  the  said  debt  of  60,000/.;  and  that  the  defmdants  the 
dinoctors  and  committee  of  the  Yorkshire  Company  might  be  re* 
strained  from  intermeddling  with  the  property  of  the  eompany ; 
that  a  receiver  might  be  appoin  led ;  and  that  the  property  and 
assets  of  the  eompany  might  be  applied  in  satisfaction  of  its  debts 
and  liabilities  so  far  as  the  same  would  extendi 

The  d6fendants^  the  directors,  trustees,  and  maimer  of  the 
London  and  Westminister  Bank  demurred,  for  want  ef  equiljTi 
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maltifarioimfiess,  and  want  of  diners  persons,  '*  being  shareholddrs 
and  partners  in  the  Yorkshire  Company,"  as  parties,  and  also  on 
the  ground  that  the  bill  was  improperly  framed,  and  not  according 
to  the  course  and  practice  of  the  court  Some  of  the  oUier  de- 
fendants also  demurred  on  like  grounds. 

Mr.  Walker^  Mr.  RcmiUy^  and  Mr.  Wa^d  for  the  de- 
murrers, 'insisted,  first,  that  the  bill  was  multifarious :  Sal-  [*19] 
9idge  ▼.  Hjfde^{a)  Aifomey  General  v.  Cradock,{b)  Rkk- 
ardstm  y.  Larpeiet,(c)  Bowsher  ▼•  Watkinsj{d)  Davies  v.  Dn- 
trie3.{e)  Secondly,  that  it  was  improper  in  form,  as  being  insti- 
tuted against  the  members  of  the  London  and  Westminster 
Company,  in  the  place  of  their  public  officer:  Steward  r* 
Greavesi(g)  Thirdly,  that  there  was  a  misjoinder  of  parties, 
inasmuch  as  the  rights,  if  not  the  interests,  of  many  of  the  share- 
holders must'  be  difierent  and  opposed  to  those  of  these  indivi- 
dual plaintiffs ;  but  yet  the  other  shareholders,  coming  under  that 
general  description,  were  in  effect  plaintiffs :  and,  fourthly,  that 
the  other  shareholders,  or  some  of  them,  who  stood  in  different 
circumstances,  ought  to  be  defendants  to  the  suit. 

Mr.  Kenyan.  Parker  and  Mr.  Beiherington^  for  the  bill,  cited 
SichensY.  Congreve,{jg) 

The  Ticb-Chancellor,  after  observing  that  he  did  not  yield 
either  to  the  objection  of  multifariousness,  or  to  that  founded 
on  the  suit  being  instituted  against  the  directors  and  others  of 
the  London  and  Westminster  Bank,  instead  of  suing  that  com- 
pany by  their  public  registered  officer,  afthough  he  did  not  ex- 
press any  opinion  on  those  points : — 

My  difficulty  is  with  regard  to  the  persons  who  have  paid 
the  calls  the  propriety  of  which  is  impugned.    'Suppose    [*20] 
the  allegations  in  the  bill  to  amount  to  this,  that  there  bad 
been  a  definite  agreement  between  the  London  and  Westminster 

(a)  5  Madd.  138 ;  S.  C.  Jae.  151.  (e)  2  Keen,  534. 

\h)  3  MyU  &  Cr.  B&.  (g)  10  Mee.  &  W.  711. 

(e)  2  T.  &  C.  C.  C.  507.  (A)  4  Rum.  563. 
(4  1  B.  &  MyL  877. 

Vol.  IV.  3 


20  CASES  IN  CHANCERY. 

- — — ^ . , ■  .      _  -     -1 1 1 r ■ TT 

1844w-<-LiiDd  ^  Blauahard* 

Bank,  and  certain  of  the  shareholders  of  the  Yorkshire  Banki 
that,  if  they  would  pay  up  the  3/.  per  share,  the  London  azMi 
Westminster  Bank  would  wholly  discharge  them,  of,  which  is 
the  same  thing  for  this  purpose,  partially  discharge  them, — dis- 
charge their  persons,  but  retain  the  right  against  so  much  pro- 
perty as  they  had  in  the  Yorkshire  Bank,  or  retain  their  right 
against  all  their  assets  generally, — it  is  immaterial  to  what  extent 
the  discharge  is  supposed  to  go : — if  that  were  the  actual  state  of 
circumstances  alleged  in  the  pleadings,  I  cannot  doubt  that  the 
discharged  shareholders  would  be  necessary  parties  to  the  suit. 
For  i  must  assume  on  this  record  that  they  were  severally,  as 
well  as  jointly,  liable  for  the  payment  of  the  partnership  debt ; 
and  the  supposed  contract  would,  therefore,  be  beneficial  to  those 
parties.  The  persons  whose  names  appear  as  plaintifis  in  this 
bill  have  no  right  to  deprive,  another  shareholder  of  any  benefit  to 
which  he  may  be  entitled  by  special  contract.  They  may  have 
a  right  to  file  a  bill  on  behalf  of  themselves  and  all  the  other 
shareholders,  tx>  wind  up  the  afiairs  of  the  concern  on  the  footing 
of  the  partnejTship  deed ;  but  if  certain  of  the  shareholders  have 
made  contracts  with  the  London  and  Westminster  Bank  for  their 
own  special  benefit,  those  contracts  (not  being  inconsistent  with 
the  partnership  contract)  must  be  taken  into  account.  At  all 
events,  the  shareholders  who  have  made  those  contracts  ought  to 
be  parties  to  the  suit,  that  it  may  be  seen  whether  the  contracts 
can  or  cannot  be  insisted  upon.  To  get  over  this  objection,  it 
was  said  that  all  the  shareholders  except  the  defendants  were 
plaintifi!s ;  and  that  is  perhaps  true.    As  the  suit  is  now  framed, 

those  very  shareholders  who  have  paid  the  3/,  per  share, 
[*21]    and  have,  as  *I  suppose  the  allegations  in  the  bill  to  stand, 

had  the  benefit  of  the  discharge,  are  included  under  the 
general  description  of  plaintiffs,  and  in  that  character  are  seeking 
to  restrain  the  execution  of  this  judgment  against  the  joint  pro- 
prietors of  the  bank,  although  they  have,  in  point  of  fact,  entered 
into  an  engagement  with  the  London  and  Westminster  Bank  for 
the  compromise  of  their  liability  in  respect  of  this  judgment,  in  a 
manner  which  would  appear  to  be  beneficial  for  themselves,  as 
relieving  them  from  a  very  large  demand.  That  involves  the 
case  in  a  defect  of  form,  different  from,  but  not  less  fatal  to  the 
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record  than  a  defect  of  parties.  If  thete  be  a  speeiaMontfact  al^^ 
leged  in  the  bill,*the  effect  of  which  is  to  distehaige  certain  share- 
holders from  liability  in  respect  of  the  50,000fc  by  the  payment 
of  the  3/.  per  share,  it  appears  to  m&  they  ought  ta  be  parties} 
first,  in  respect  of  the  interest  of  the  London  and  Westminster 
Bank ;  and,  secondly,  and  clearly,  in  respect  of  their  own  inters 
est;  -but  they  should  not  be  plaintiffs  in  a  suit  like  the  presentr 
It  is  obvious  that  the  interests  of  the  shareholders  whtf  have  etU 
tered  into  the  supposed  arrangement  may  be  materially  affected 
by  the  result  of  a  suit  of  this  nature^  as  may  the  interests  also  of 
the  London  and  Westminster  Banki 

Now,  what  are  the  allegations  in  the  bill  ?  The  bill  alleges 
that  a  scheme  was  entered!  into  between  the  London  and  West** 
minster  Bank  on  the  one  side  and  the  Yorkshire  Compsny  on  the 
the  other,  and  that  whatever  was  afterwards  done  by  those  par- 
ties vhBi  done  in  pursuance  of  that  scheme  ]  and  the  bill  alleges, 
in  particular,  that  the  action'  .was  brought  against  alt  the  share- 
holders except  certain  persons  nanied  or  described  t  those  named 
I  need  not  mention ;  those  described  are  those  who  have  submit- 
ted to  pay  the  3/.  call.  This,  the  plaintiffs  insist,  was  a  call 
not  within  the  terms  of  tha  partnership  deed;  *but  super-  [*22] 
added  by  a  general  resolution.  It  may  be  doubtful  whe- 
ther the  company  could,  by  a  general  resolution,  bind  eVery  share- 
holder to  pHy  the  additional  call.  I  6o  not  give  any  opinion  on 
that  points  I  only  observe,  that  it  was  admitted  by  the  plainti^ 
cotmsei  to  be  an  extraordinary  step,  which  there  was  great  reason 
to  apprehend  could  liot  be  enforced  udder  the  provisions  of  the 
deed  of  association.  Having,  however,  brought  the,  action,  the 
London  and  Westminster  Bank  intimate  to  the  shareholders  that 
they  would  not  proceed  against  them  if  they  paid  the  3/.  per  share. 
The  bill  then  alleges  that  certain  shareholders,  did,  accordingly 
from  fear,  consent  to  pay  the  calls ;  that  thereupon  the  proceed- 
ings were  discontinued  as  against  them ;  and  that  an  express  en« 
gagement  has  been  entered  into  on  the  part  of  the  London  and 
Westminster  Bank,  that  no  further  proceedings  shall  be  taken 
Ugainst  any  such  shareholders,  in  respect  of  this  matter,  or  other- 
wise in  r^pect  of  the  debt  due  from  the  Y^kshire  Company  to 
the  London  and  Westminster  Bank.    Taking  it  to  be  true  that 
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the  8cheiii0%Ileged  upoti  the  bill  was  originally  entered  into  be* 
tween  the  two  banks-,  stilli  if  an  intimation  is  fiiade  to  a  share- 
holder, that,  upon  his  paying  3/.  per  share,  no  further  proceed- 
ings shall  be  taken  against  him,  the  plaintiflb  cannot  now  contend 
that  that  was  not  an  engagement  to  the  benefit  of  whibh  the  par* 
ties  who  made  that,  payment  were  entitled.  I  must  therefore 
treat  the  case  upon  demurrer  as  if  the  bill  had  alleged  the*e^i9- 
tence  of  a  positive  engagement  discharging  those  shareholders. 
I  am  sorry  to  come  to  a  conclusion  which  obl^ies  me  to  dis* 
pose  of  the  case  on  a  point  of  form,  where  so  much  remains  be- 
hind.   But,  as  this  record  stands,  the  record  is  defective  either  on 

the  ground  of  misjoinder  or  want  of  parties. 
[*23]        *I  allow  the  demurrer,  but  the  plaintiffs  must  have  leave 
.toamend.[l] 

If  the  eaniM  of  demnmr  latigned  ioeliide  the  ground  of  objection  upon  which  the 
demnner  ie  nllowed)  eo  that  the  demoner, allowed  ia  not  a  demiurrer  ore  Unutt 
the  coato  will  be  giTcn,  although  the  demnrrer  doea  not  apecifically  point  ont  the 
objection  npon  which  it  rooceeda  ■  §embU, 

It  was  tlien  contended  on  the  part,  of  the  plaintiffit,  that  the 
demurrer  was  allowed  on  a  ground  not  assigned  upon  the  record, 

[1]  In  thia  caae,  the  permiaaion  to  amend  appeaia  to  hare  bten  general,  and  net 
restricted  merely  to  the  addition  of  partiea.  Whether  each  order  be  atrictly  regn- 
lar,  aee  WatU  v.  Lord  Eglinton,  (July,  1846»)  1  C.  P.  Coop.  Rep.  temp.  Cotten- 
ham,  S5|  where  the  Lord  Chancellor  aaid  ;  *'  that  the  demnrrer  atated  two  apecifie 
eaoaea  for  demurring,  and  if  either  of  thoie  eanaea  waa  good,  the  demnrrer  moat  be 
allowed  ;  and  the  demnrrer  going  to  the  whole  bill-^whicheT«(  waa  the  canae  for 
which  the  demurred  waa  allowed — the  bill  wonld,  wtthont  an  order,  hare  hwa  out 
of  Court  But  Boppoaing,  aa  aeemed  to  be  admitted,  the  ground  npon  which  the 
Vioe-Chancellor  allowed  the  demnrrer  waa  the  want  of  parttee,  he  did  not  nnder- 
atand  how  it  happened  that  liberty  had  been  given  to  the  plaintiff  to  amend  hia  bQl 
aa  he  ahonld  be  adriaed" — generally.  **  l%at  when  the  Court  allowed  a  demnrrer 
lor  want  of  partiea,  it  almoet  nniTemUy  gave  leave  to  amend,  but  commonly  anch 
liberty  waa  reatricted  to  the  addition  of  parties.  It  did  not  in  snch  a  case  giro  leaya 
to  amend  generally.  There  waa  indeed  a  diaeretion  to  do  ao,  with  the  exeroiae  of 
which  the  cpnrt  of  appeal  wonld  reluctantly  interfere.  Bnt  atill  there  ought  to 
be  some  special  eircuraatancea— which  did  not  appear  to  exist  here.  That  when 
the  C9nrt  allowed  the  demurrer  for  another  ground,  either  alone,  or  in  conjunction 
with  the  want  of  parties,  it  was  rarely  that  the  plaintiff  had  liberty  to  amend  hia 
biU  generally— aa  he  should  be  adv^.** 
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add  therefore  that  it  must  be  taken  as  a  demurrer  ore  tmusj  and 
no  costs  given. 

The  TiCB*dBAMC£:i.LOR  said,  that,  as  a  demurrer  for  want 
of  *  parties,  it  would  be  good,  although  the  absent  parties^ 
were  not  specifiMly  named,  (Pffle  v.  Pricey{a)  Attorney  Cfen- 
eralr.  Carpontfion  of  PaoleJip))  notwit^istanding  the  passage  in 
Lord  Redeadale's  Treatise.(c)[2]  The  rule  of  the  court  had  settled, 
as  a  point  ot  practice,  that,  where  a  d^ac^urrer  ore  tenus  for  want 
of  parties  was  allowed,  the  demurring  party  did  not  have  costs. 
It  would  have  been  thought  to  follow  as  a  matter  of  course,  that, 
where  the  objection  for  want  of  parties  was  not  taken  by  the  an- 
swer, the  objection  being  taken,  and  succeeding  at  the  hearing, 
the  same  rule  would  apply ;  but  in  Furze  v.  Sharwood,{d)  Lord 
Cottenham  was  of  a  different  opmion  where  the  defect  appeared 
on  the  face  ef  the  bilU  There  was,  therefore,  no  tiuiformity  of 
practica  He  had  endeavored  to  ascertain  what  the  practice  of 
the  other  branches  of  the  court  was  upon  this  question,. and  he 
found  that  it  was  considered  a  matter  of  discretion  with  the  Court 
how  it  should  deal  with  the  question  of  costs  upon  demurrer  for 
want  of  parties,  where  the  objection  was  not  specifically  point* 
ed  out;  and  he  should  have  thought  that  a  demurrer 
in  *this  form,  not  pointing  the  attention  of  the  plain-  [*24] 
tifis  to  that  defect  on  which  the  defendants  succeeded,  was 
not  a  case  for  costs.  That,  however,  would  be  conflicting  in 
substance  with  Lord  Cottenham's  opinion,  unless  this  could  be 

<«)  6  Vea.  761.  (e)  Page  147,  ed.  3 ;  p.  180,  ed.  4. 

(h)  4M7l.^Cr.aS.  (lO  5MyL  &Cr.  9& 

[2]  Mr.  Chancellor  Walworth,  however,  has  declared  hie  adhesion  *'  to  the  rale 
as  originally  laid.down  by  Lord  Redesdale,  according  to  its  spirit  and  intent  \  and 
[that  he]  shall  hold  that,  in  a  demurrer  for  ^ant  of  parties,  the  defendant  mast  point 
out  the  necessary  parties  either  by  name,  in  reference  to  some  statement  of  their 
names  in  the  bill»  or  by  their  charaeten,  as  the  heirs,  devisees,  perMmal  represen* 
tativee,  assjgneea,  ereditorsf  &c  of  ^me  of  the  penons  therain  samed  or  referred 
to.**  DtM  ▼.  .Bauehaud,  10  Paige,  455.  3ee  WiUon  ▼.  Goodman,  post,  63. 
"  When  a  defendant  demors  for  want  of  parties,  he  ought  to  show  that,  according 
to  hii  own  ease,  another  party  is  wanted.**  Lord  Langdale,  M.  R.,  Daltoh  ▼.  Hay- 
f«r,  7  BeaT.  331. 
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regarded  as  a  demurrer  or6  tenusj  which  he  was  clear  it  was  not 
The  costs  must  be  given  in  the  usual  way. 


Th^  plaintiffs  amended  their  biH,  and  added  as  defendants, 
Caleb  Angus,  the  said  Tomlinson,  and  three  other  shareholders^ 

The  amended  bill  alleged,  in  addition  to  ihm  statement  con- 
tained in  the  original  bill,  that  the  defendants  Blanshard  and  the 
other  directors  of  the  Yorkshire  Company,  to  secure  to  the  Lou* 
don  and  Westminster  Bank  the  amount  of  the  said  bills  and  notes 
which  they  bad  eo  cashed,  had  deposited  with  them  the  securities 
upon  which  the  subscribed  capital  of  the  Yorkshire  Company 
had  been  invested,  and  that  many  of  such  secnrities  were  still  in 
the  hands  of  the  Loudon  and  Westminster  Bank,  and  that  bank 
threatened  and  intended  to  dispose  of  the  same,  and  apply  the 
produce  in  liquidation  of  the  alleged  debt ;  that  the  friaintiffs  had 
discovered  that  the4efendant  Caleb  Angus,  and  three  of  the  other 
new  defendants,  had,  in  consequence  of  their  alarm  at  the  said 
proceedings,  joined  in  the  plan  which  had  been  so  entered  into 
with  the  London  and  Westminster  Bank,  and,  in  fraud  of  the 
other  shareholders  of  the  Yorkshire  Company,  had  consented  to 
pay  such  caHs,  and  immediately  upon  such  consent  bdng  given 
as  aforesaid,  proceedings  were  accordingly  stayed  ;  that  the  plain-* 
tiffs  were  unable  to  set  forth  the  circumstances  under  which  Tom* 
linson  was  discharged  from  the  said  arriest,  and  if  the  de- 
[*2B]  fendants  would  set  *forth  the  same,  the  plaintifis  were.ad* 
vised  it  would  materially  assist  them  in  making  a  valid 
defence  to  the  action ;  that  the  London  and  Westminster  Banlc 
threatened  to  take  the  whole  of  the  goods  and  property  of  the 
Yorkshire  Company  in  execution  under  the  judgment ;  that  the 
Loudon  and  Westminster  r  Bank,  and  the  other  defendants,  al* 
leged  that  there  was  a  very  large  body,  consisting  of  others  of  the 
shareholders  of  the  Yorkshire  Company,  who  had  consented  td 
pay  the  said  calls  of  3/.  per  share,  and  with  whom  a  like  arrange- 
ment had  been  made  that  all  further  proceedings  should  be  stay* 
ed ;  but  the  defendants  refused  to  set  forth,  and  thd  plainti^ 
were  unable  to  discover,  the  names  of  such  shareholders  or  pro- 
prietors, or  any  of  them ;  and  that  the  defendants  Hale  and  Blan- 
shard were  the  registered  public  officers  of  the  Yorkshire  Coitt- 
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pany,  and  they  refused  to  join  with  the  plaintiffi  in  the  prose- 
cution of  the  suit,  or  otherwise  to  act  in  the  collection  or  applica- 
tion of  the  assets  of  the  Yorkshire  Company  in  payment  of  the 
liabilities'thereof. 

"  The  Amended  bill  charged,  that,  if  (as  was  alleged)  there  was 
a  large  body  of  shareholders  of  the  Yorkshire  Company  who  had 
paid  such  calls,  the  interests  of  all  such  shareholders  were  fully 
represented  by  Caleb  Angus  and  the  other  new  defendants,  and 
it  would  be  impossible,  if  all  such  shareholders  were*' made  par- 
ties, to  prosecute  the  suit  to  a  hearing,  and  that  the  ends  of  jufh 
tice  would  be  thereby  defeated. 

The  amended  bill  prayed  the  same  relief  as  was  prayed  by  the 
original  bill,  with  the  variation,  thatj  instead  of  asking  an  account 
of  the  dealings  and  transactions  of  the  Yorkshire  Company,  it 
prayed  an  account  of  the  dealii^9  and  transactions  of 
Blangbard  and  the  other  directors,  ^for^'  or  on  behalf  of,  or  [*26] 
with  respect  to,  or  in  the  name  of  the  Company,  while  they 
were  such  directors. 

The  directors  and  manager  of  the  London  end  Westminster 
Bank,  and  the  directors  and  committee  of  the  Yorkshire  Com- 
pany, again  demurred  for  want  of  equity,  multiforioustiess,  want 
of  parties,  and  misjoinder* 

November  6th. — Mr.  WalkeTf  Mr.  RorniUy^  Mr.-  Woody  and 
Mr.  Fobefi  for  the  demurring  defendants. 

Mr.  Kenyon  Parker  and  Mr.  Hetherington^  for  the  bill. 

In  addition  to  the  cases  cited  on  the  argument  of  the  demur- 
rers to  the  original  bill,  the  following  cases  were  cited : — Camp- 
hell  V.  Mackaff^{a)  Pearse  r.  Hevnit,{b)  Gedge  v.  7Vai/2^(c) 
Cresy  ▼.  BeavanJ^d^  Taylor  v.  Salmohy{e)  Preston  v.  Qrand 
Collier  Dock  Company .{g) 

{a)  1  MyU  k.  Cr.  603.  354 ;  S.  C.  id.  90.] 
(6)  7  Sim.  47L  (e)  4  Myl  &  Cr.  134. 

(e)  I  Rom.  &  Myl.  2S1,  a.  C^}  11  Sim.  327 ;  S.  C.  2  Railw.  Cami, 

(lOVioe-Chaflcellor  of  England,  24  335. 
Norember,  1842:    [lUportMl  13  Sim. 
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Yic£-Chancellor  : — I  yesterday  stated  my  opinion  to  be, 
that,  according  to  the  allegations  in  the  bill  in  this  cause,  the 
plaintifis,  upon  a  record  properly  framed,  must  be  entitled  to  some 
relief  against  the  directors  of  the  Yorkshire  Banking  Company, 
This  appears  to  me  so  clear  as  to  require  no'  ezjdanatioir.  I  am 
equally  clear,  that,  upon  a  record  properly  framed,  the  plaintifi 

must  be  entitled  to  some  relief  against  the  London  and 
{*27]    Westminster  Banking  'Company.    According  to  the  alle- 

gations  in  the  bill,  the  directors  of  the  Yorkshire  Com- 
pany, beiug  personally  indebted  to  the  London  and  Westminster 
Bank  on  their  several  private  accounts,  have  fraudulently  applied 
the  assets  of  the  Yorkshire  Company,  in  the  hands  of  the  Lon- 
don and  Westminster  Company,  in  payment  of  such  private  debts 
owing  from  the  directors  individually  to  the  London  and  West- 
minster Company ;  they  have  also  deposited  with  the  London 
and  Westminster  Bank  the  deeds  and  documents  relating  to  the 
securities  on  which  the  subscribed  capital  of  the  Yorkshire  Com- 
pany had  been  laid  out,  and  have  actually  made  a  transfer  of  such 
securities  to  the  London  and  Westminster  Bank,  for  the  purpose 
of  securing  to  that  bank  the  amount  of  certain  bills  and  notes  un- 
lawfully issued  by  the  Yorkshire  Company  upon  their  own  indi- 
vidual risk,  but  professing  to  be  bills  and  -not^  of  the  Yorkshire 
Company ;  and  the  London  and  Westminster  Bank,  with  full 
knowledge  of  the  facts  of  the  case,  and  therefore  of  the  fraud  com- 
mitted by  the  directors  of  the  Yorkshire  Company,  have  accepted 
payment  of  the  private  debts  of  the  directors  to  themselves  out  of 
the  assets  of  the  company  in  their  hands,  and  have  sold  some  of 
the  securities,  and  retained  the  produce  in  their  hands ;  and  others 
of  such  securities  still  remain  in  the  hands  of  the  London  and 
Westminster  Company,  who  intend  to  dispose  of  the  same  and 
apply  the  produce  in  liquidation  of  their  alleged  debt;  and,  ac- 
cording to  the  allegation  in  the  bill,  the  whole  or  the  greater  part 
of  the  60,000/.  for  which  the  judgment  Jias  been  recovered  is  for 
that  private  debt,  and  the  residue  (if  any)  for  advances  or  pay- 
ments for  which  the  Yorkshire  Company  is  not  liable  to  the  Lon- 
don and  Westminister  Bank.  These  allegations,  without  going 
further,  are  sufficient,  if  proved,  to  entitle  the  plaintiffs  to  some 
relief  against  the  London  and  Westminster  Bank.  - 
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*Bat  it  18  said  that  the  bill  Js  multifarious^  and  that,  as    [*28J 
against  the  London  and  Westminster  Bank,  it  should  be 
confined  to  these  transactions,  and  that  that  bank  should  not  be 
involved  in  a  suit  for  the  general  administration  of  the  assets  of 
the  Yorkshire  Company. 

Diffisreni- foriDB  of  fluit  lai^  fL  eeatni  que  trust  in  respect  of  cUiais  against  the  trnstees 
,  avd  stiangen,  as  debtors,  or  liable  to  the  trost. 

It  is  difficult  to  lay  down  any  general  rule  as  to  the  frame  of 
a  suit  -by  a  cestui  que  trust,  in  respect  of  claims  against  strangers, 
as  debtors,  or  liable  to  the  trust,  by  reason  of  the  misconduct  of 
the  trustees,  or  parties  to  whom  the  stranger  is  primarily  liable. 
There  are  apparently  three  forms  of  suit  applicable  to  such  cases, 
according  to  circumstances.     First,  the  cestui  que  trust  may  not 
be  entitled,  or  at  least,  not  able  usefully  to  do  more  than  compel 
his  trustees  to  allow  hini  to  sue  the  third  party  at  law,  as  in  the 
case  of  a  claim  for  unliquidated  damages,  hhd  no  collusion  be- 
tween the  debtor  and  the  trustee.    Secondly,  the  relief  against 
the  third  party  may  be  such  as  a  Court  of  equity  will  administer, 
and  the  cestui  que  trust  may  be  entitled  to  sue  the  trustees  and 
the  third  party  jointly,  but  be  bound  to  confine  his  suit  to  that 
specific  matter  in  respect  of  which  alone  the  third  party  is  liable, 
and  not  at  liberty  to  make  it  part  of  a  suit  for  the  general  admin- 
istration of  the  trust,  as  in  Salvidge  v.  ffyde{a)  and  Pearse  v. 
Hewitl\b)    Thirdly,  there  are  cases  in  which  the  third  party, 
against  whom  a  limited  demand  is  made,  may  properly  be  made 
a  party  to  a  suit  for  the  general  administration  of  a  trust,  with 
which,  except  in  respect  of  that  limited  demand,  he  has  no  con- 
cern :  Attorney  General  v.  Craddck»{c)    It  cannot  in  my  opinion 
admit  of  a  doubt,  that  the  London  and  Westminster  Bank 
^might  properly  be  made  parties  to  a  suit  in  the  second    [*29] 
of  these  fqrms.    Whether  they  are  within  the  cases  of 
the  third  class,  is  a  question  of  more  difficulty.    Upon  this  point 
my  opiciion  is,  that  the  London  and  Westminster  Bank  cannot 
object  to  the  suit  for  multifariousness ;  but  I  shall  avoid  going 

(a)  Jac.  151.       •  (c)  3  Myl.  &  Cr.  S5.    See  also  Salvidge  r. 

(b)  7  Sim.  471.  Hyde,  Jac  153,  per  Lord  Eldon. 
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farther  into  this  question  than  the  exigency  of  the  particnlar  case 
requires. 

Cbbm  in  which  .the  liability  of  the  trustee  aod  a  stranger  to  the  •trust  may  be  iD4i- 
Tisible  ;  and  the  stranger  is  a  proper  party  with  the  trustee  to  the  suit  of  the  ces- 
tui que  trust 

The  cestui  que  trust  prima  facie  has  a  right  30  to  frame  his 
suit,  as  that  a  decree  to  be  made  in  it  will  give  him  the  complete 
relief  to  which,  upon  the  circumstances  of  the  case,  he  may  be  en* 
titled :  this  may  not  in  all  cases  enable  him  to  make  a  party  to 
his  suit  a  stranger,  against  whom  he  may  have  cause  of  suit  in 
respect  of  the  trust,  although  he  may  not  be  able  to  obtain  com- 
plete relief  in  his  absence  y  as  in  Salvidge  v.  Hyde^  where,  the 
transactions  complained  of  were^  at  the  utmost,  voidable  transac- 
tions, and  such  as  an  innocent  party  might  well,  have  become  con- 
cerned in  by  dealing  with  one  who  was  a  trustee.  But  if  a  trustee 
fraudulently  alienates  trust  property,  so  that  the  alienation  be  tj>^o 
facto  void  by  reason  of  the  fraud,  and  a  third  party  is  implicated 
in  that  fraudulent  and  void  transaction,  thereby  acquiring  for  his 
own  benefit  the  possession  of  the  trust  property,  nnder  circum- 
stances which  can  give  neither  right  nor  title,  to  it,  my  opinion 
is,  that  a  party  so  circumstanced  cannot  require  that  the  cestui  que 
trust,  who  is  defrauded,  shall  treat  the  liability  of  the  stranger  as 
distinct  from  (hat  of  the  tmstee.  The  fraud  by  the  supposition 
is  one  and  indivisible:  in  equity  the  transaction  is  null  and  void, 
and  the  party  claiming  the  benefit  of  it  is  in  equity  a  mere  claim- 
ant. That  is  the  principle  applied  in  Attorney  General  v.  Cra- 
dock.  I  think  the  allegations  in  this  bill  bring  the  London 
and  Westminster  Company  within  the  scope  of  that  princi- 
ple.[3] 

[3]  When  the  case  against  cue  defendant  u  so  entire,  as  to  be  incapable  of  befng 
prosecuted  in  several  suits,  but  yet  another  defendant  is  a  necessary  party  in  re- 
spect only  of  a  portion  of  that  case,  such  other  defendant  cannot  object  to  the  suit 
on  the  ground  of  muUifarionsoess.  The  Attorney  General  y.  Mayor  ^c.  ofPooU, 
4  Myl.  Sl  Cr.  17.  A  person  having  a  claim  against  a  testator's  estate,  prevailed 
upon  the  executors  to  hand  over  to  him  part  of  the  testator's  assets,  under  circum- 
stances from  which  he  must  have  known,  that  in  so  doing,  the  executors  were  act- 
ing hastily,  improvidently,  and  against  their  duty  as  executors :  it  was  held,  that 
such  peison  was  a  proper  party  to  a  suit  Instituted  by  a  legatee  again&t  the  execu- 
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*The  only  questions  which  remain  are,  whether  the  bill  [*30] 
is  defective  for  want  of  parties,  or  whether  it  is  liable  to 
the  objection  on  the  ground  of  misjoinder:  with  reference  to  these 
points,  the  first  inquiry  is,  whether  shareholders  who  paid  the  3/. 
calls,  and  procured  a  release,  could  have  sustained  a  suit  founded 
upon  the  allegations  made  in  this  bill,  witliput  more.  I  think 
they  could  not :  they  had  purchased  of  the  London  and  West- 
minster Company  «  general  release  at  a  certain  price,  and  that 
release,  being  unimpeached,  and  no  suggestion  made  respecting 
it,  would,  in  my  opinion,  have  been  an  answer  to  a  bill  of  this 
kind  instituted  by  them  alone.  Those  shareholders,  who,  from 
fear  of  further  proceedings,  imnoediately,  without  obtaining  any 
release,  paid  the  3/.  oalls,  may,  however,  file  such  a  bill :  they  are 
clearly  entitled  to  complain  of  a  judgment  to  which,  without  a 
release,  they  or  their  eflfects  may  still  be  liable. 

It  is  no  objection  to  such  a  suit,  to  say  that  the  91.  cannot  be 
recovered  back :  that  is  not  the  object  of  the  suit  i  the  object  is,  to 
be  relieved  against  a  fraudulent  judgment  which  still  hangs  over 
them.  The  only  question,  then,  isi,  whether  I  ought  to  under- 
stand this  bill  as  alleging  that  there  are  any  shareholders  known 
to  the  plaintifGs  who  have  paid  the  3/.,  and  obtained  their  release. 
[His  Honor  read  the  statement,  ante,  p.  25.]  Taking  the  state- 
ments most  strongly  against  the  pleader,  it  appears  to  me  that  I 
cannot  consider  the  bill  as  admitting  that  fact  merely  on  the 
ground  that  the  plainti^s  Jiave  put  into  the  defendants'  mouth  a 
▼ague  allegation  to  that  effect,  and  have  not  eliarged  that  it  is  un- 
true. 

ton  for  the  adminiatratioo  o/  the  estate,  althoagh  the  bjU  xsontained  up  charge  of 
collusion  or  insolvency.  Cotueit  y.  Sell,  1  Yo.  &  Coll.  C.  C.  569.  That  ail  persons 
implicated  in  a  breach  of  tmst,  fraud  or  other  illegal  act,  may  properly  be  made 
parties,  although  having  no  interest  in  the  subject,  and  the  object  being  merely  to 
charge  them  with  the  costs  of  the  proceeding ;  see  £frah»m  v.  Coi^;  3  Myl.  di  Cr. 
643  ;  Booth  ▼.  Booth,  I  Beav.  125  ;  BeatUy  v.  Kenyon,  3  Beav.  544  ;  FyUr  ▼. 
FyUr,  id.  550  ;  Perry  rrKnoti,  4  Beav.  179  ;  The  Attorney  General 'v.  The  Corpo- 
ration  of  Leieeeter,  7  Beav.  176;  Beadlee  w.  Bureh,  10  Sim.  333;  Bowman  v. 
J^ainetauXf  1  Hoff.  Ch.  Rep.  150^  Huithinton  v.  Reed,  id.  317.  As  to  the  question 
of  multifariousness,  see  farther,  the  next  case  ;  Many  v.  Beekman  Iron  Company^ 
9  Paige,  194  ^  Variek  v.  Smithy  5  Paige,  160 }  Brophy  v.  Jamieaon,  S  Moll.  104  ; 
ilfa^Ansson  V.  Johnwn,  1  Hoff.  Ch.  Rep.  561 ;  Oainea  v.  Chew,  2  How.  619,  649« 
653 ;  Darts  v.  Crippe,  3  Yo.  &  CoU.  C.  C.  430. 
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The  demurrers  must  be  orerruled. 


ViCTOKiAj  by  &C.,  to  W.  BlaDBhardy  &c.'greeUDg.  Whereas,  fonunnaeh  as  onr 
Court  of  Chancery  was,  on  &&,  informed  by  &«.,  of  coansd  for  the  com- 
[*31]  plainants  in  a  cause  wherein  Lund,  &c.,  on  behalf  *of  tbemseWes  and  all 
olher  the  shareholders  and  partners  of  a  certain  Company  called  "  The 
Yorkshire  Agricultural  and  Commercial  Banking  Company,*'  except  such  of  the' 
sfasreholders  and  partners  as  were  thereinafter  named  as  defendants  thereto,  were 
complainants;  that  the  said  complainants  Exhibited  their  bill  of  complaint  into  our 
said  Court,  against  the  said  .W.  Blanshard,  &c. ;  and  that  you  the  said  defendants 
put  iayauT  demurrers  thereto,  which  demuners,  after  arguing,  had  been  overrnled  ; 
and  yet  in  the  meantime,  you  unjustly,  as  it  is  alleged,  prosecute  the  said  complain- 
ants at  law  for  the  matters  in  the  bill  complained  of,  it  was  tberenpon  ordered,  that 
an  injunction  bo  awarded  for  stay  of  your,  the  said  defendants',  proceedings  at 
law,  for  and  touching  any  matter  there  in-queation,  until  you  the  said  defendants 
should  fully  answer,  die.  We,  therefore,  in  consideration  of > the  premispSi  do  hereby 
strictly  enjoin  and  restrain  you,  the  said  W.  Blanshard,  dee.,  under  the  penalty  of 
SOOi.,  to  be  levied  upon  your  and  every  of  your  lands,  goods,  and  chattels,  to  onr 
tme^from  proceeding  at  law  for  and  toueking  any  matters  there  in  queetion  until 
you  the  said  defendants  shall  folly  answer  the  complainants'  bill,  and  our  said 
Court  make  other  order  to  the  contrary.  But,  nevertheless,  you  the  said  defen- 
dants are  in  the  meantime  at  libetty  to  call  for  a  plea,  and  proceed  to  trial  thereon, 
and  for  want  of  a  plea  to  «nter  up  judgment ;  but  execution  is  hereby  stayed^ 
Witness,  Slc. 


Form  of  the  common  injunction  restraining  proceedings  at  law  touching  the  matters 
in  question  in  the  cause. 

Mr.  Woody  for  the  defendants  tbe  London  and  Westminster  Bank 
moved  to  dissolve  the  injunction,  on  the  ground,  that,  in  restrain- 
ing proceedings  touching  any  matter  in  question  in  the  bill,  it 
was  too  extensive,  and  therefore  irregular.  The  transactions 
mentioned  in  the  bill  were  numerous,  and  embraced  various  mat- 
ters, and  the  defendants  would  be  unable  to  proceed  safely  with 
respect  to  such  matters  against  any  of  the  parties  liable  there- 
upon, however  remotely  they  might  be  connected  with,  or  inter- 
ested in  the  subject  of  the  suit.  He  mentioned  £den  on  Injunc- 
tions, Appendix,  p.  370  j  2  Smith's  Practice,  pp.  656,  658,  ed.  3. 

Mr.  Kenyon  Parker  and  Mr.  Hetherington^  for  the  plaintiffs, 

submitted,  that  the  form  of  injunction  used,  though  not  the  only 

form,  was  at  least  equally  common  with  the  other,  and 

[*32]    that  no  reasonable  construction  *w6uld  extend  its  mean- 
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ing  beyond  those  proceedings  against  the  plaintiffs  which  the  bill 
sought  tQ  restrain. 

■    > 

The  Vice-Chanobllor  said,  there  was  no  doubt  as  to  the 
construction  the  terms  of  the  injunction  would  receive  upon  any 
application  to  this  court  on  the  suggestion  of  a  breach  of  the  in- 
junction :  still)  however,  the  words  were  large  enough  to  express 
more  than  was  intended  ;  and  he  directed  that  the  order  should 
be  varied,  so  as  to  limit  the  restraint  to  the  case  of  proceedings 
'<  as  against  the  said  complainants."[4] 


Benson  v.  Hadfield. 

■ 

1844:  S9th  May  ;  Ist,  3d  and  31st  Jliae. 

A  dennurer  for  mukirariounies*  allowed,  with  liberty  to  amead  tbebil|.  The  bill 
was  amended  by  the  addition  of  statementa  which  predaded  a  demurrer  for  mul* 
tifarionsneae  to  the  amended  bill.  The  defendant  answered,  and  toojc  the  ob- 
jection of  mnltifarionsness  by  his  answer.  The  plaintiff  did  not  prove  the  addi- 
tional facta  stated.  The  court,  at  the  bearing,  refused  either  to  allow  or  reserye 
to  a  future  stage  of  the  cause  the  objection  of  mnltilariousnflss  as  a  defence,  tba 
.  the  same  oot  having  been  taken  >n  limine  to  the  amended  bill ;  but  decided,  that 
regard  should  be  had  to  the  objection  in  disposing  %f  the  costs. 

There  is,  on  principle,  no  objection  to  a  plea  on  the  ground  of  multifariousness-^ 
9embU. 

A  retired  partner  averred  by  his  answer  U>  a  bill  for  an  account  against  the  part« 
nership,  that  the  plaintiff  had  adopted  his  suoceasors  in  the  pai^tnership  aa  his  (t^ 
plaintiff's)  exclusive  debtpni ;  but  stated  no  facts  in  proof  of  such  adoption.  The 
accounts  were  directed  against  him,  as  well  as  the  other  partners,  without  pre- 
judice to'the  question  of  whether  the  retired  partner  was  or  was  not  discharged 
from  the  debt  by  the  acts  of  the  plaintiff. 

The  deed  of  aasociatton  of  a  joint  stock  company  provided  thai  the  busin^w  of  tha 
company  should  be  transacted  by  six  directors  ;  four  directon  conducted  such 
business  for  a  considerable  time,  and  had  various  dealings  with  a  third  party,  as 
agent  of  the  company : — Held,  that  it  was  not  competent  to  such  third  party  to 
objects  in  a  suit  against  him,  that  the  four  directom  did  not  sufficiently  feproseul 
the  company. 

This  case  was  argued  at  the  Rolls,  in  Michaelmas  term,  1842, 

[4]  S.  C.  post,  290. 
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upoQ  the  demurrer  of  the  defendant  Wood  to  the  original  bill. 
The  facts,  together  with  the  argument  and  judgment,  are  re- 
ported by  Mr.  Beavan,  in  the  5th  volume  of  his  Reports,  p.  646 ; 
the  demurrer  was  allowed,  but  leave  was  given  to  amend  the 

bill,  which  was  accordingly  done. 
['33]        *The  original  bill  had  sought  accounts  of  ^the  dealings 
and  transactions  of  the  Bahia  Steani  Navigation  Com* 
pany  (represented  by  the  plaintiffs)  with  their  agents  Armaifdo, 
Hadfield  &  Wood,  and  Armando,  Hadfield  &  Co.,  from  Novem- 
ber, 1838,  when^the  agency  was  accepted^by  Armando,'^Hadfield 
tsb  Wood,  until  October,  1841,  when  the  company  appointed  other 
agents.    Wood  had  retired  from  the  firm  in  April^  1840;  and 
the  amended  bill  alleged,  that  no  notice  of  that^  retirement  was 
given  to  the  company  ;  that  the  accounts  were  not  made  up,  nor 
the  balanee  struck,  to  the  time  of  that  retirement,  but  the  accounts 
were  continued  by  the  company  with  their  said  agents  as  a  run- 
ning account,  in  ignorance  that  Wood  bad  ceased  to  be  a  partner ; 
that  Armando,  (one  bf  the  firm,)  on  behalf  of  the  firm,  (including 
Wood,)  and  by  the  authority  of  Wood,  as  well  as  of  the  other 
members  of  the  firm,  rendered  the  company  on  account  current 
up  to  May,  1841,  making  therein  no  distinction  between  the  pe- 
riod before  or  after  the  retirement  of  Wood ;  and  that  Wood  was 
responsible  for  the  act;,  receipts,  and  payments  of  Armando, 
Hadfield  d&  Co.  during  the  agency,  without  distinctiT)n^  of  time. 
The  bill  charged,  that  Wood  claimed  to  be,  and  was  interested 
in  the  account  of  the  company  with  the  firna  after^Aptil,  1840, 
as  well  as  before  that  time;    that  goods  and  property  of  the 
company  possessed  by  the  firm  before  April,  1840,  were  sold,  and 
the  proceeds  received  by  the  firm  subsequently  to  that  date ;  that 
periodical  charges,  such  as  rents,  alleged  to  have  been  improperly 
incurred  in  the  early'part  of  the*agency,  continued  to  be  payable 
after  Wood's  retirement ;  that  questions  had  arisen  with  regard 
to  divers  transactions  and  engagements,  whether  the  same  were 
chargeable  to  the  firm  before  or  after  Wood  retired  from  it,  and 
that  such  questions  could  not  be  decided  in  the  absence  of 
[•34]    Wood;  that  the  amount  due  to  the  company  from. ♦Ar- 
mando, Hadfield  &  Wood  could  not  be  ascertained  with- 
out taking  the  accoimt  of  the  transactions  between  the  company 
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and  Armando,  Hadfield  &  Co.  Aor  the  an^ount  due  from  Arman^ 
do,  Hadfield  d6  Co.  without  taking  the  account  of  the  dealings 
with  Armando,  Hadfi^eld  &  Wood  ;  for  that  in  fact  the  defendant 
Wood  himself  insisted  that  the  payments  by  the  second  firm  after 
April,  1840,,  ought  to  be  appropriated  in  reduction  of  (he  debt 
contracted  by  the  first  firm  before  that  date.  The  amended  bill 
contained  the  additional  prayer,  that  Wood  might  be  declared  to 
be  still  liable  for  the  aets,  receipts,  and  payments  of  Armando^ 
Hadfield  tfe  Co. 

By  bis  answer  to  the  amended  bill,  Wood  insisted,  that  he 
was  discharged  from  all  liability  as  to  the  transactions  with  the 
company  previous  to  his  retirement ;  that  the  company  had  no- 
tice of  that  retirement,  and  had  adopted  the  new  firm  as  th6ir 
debtors ;  and  he  also  insisted  on  the  siirae  objection  as  to  multi- 
fariousness which  be  had  taken  by  demurrer.  The  defendant 
put  in  evidence  the  circulars  forwarded  by  the  firm  to  all  their 
correspondents,  including  the  company,  announcing  Wood's  re- 
tirement, and  intimating,  in  effect,  that  the  partnership  effects 
had  been  transferred  to  the  new  firm.  The  plaintiffs  proved  the 
delivery  of  the  accounts  by  Armando,  biit  did  not  oth^wise  prove, 
— nor  did  the  defendant  otherwise  disprove,  the  facts  introduced 
into  the  bill  by  way  of  amendment    At  the  hearingf 

Mr.  Purvis  and  Mr.  Lewis^  for  -the  defendant  Wood,  argued, 
that,  the  case  made  by  amendment,  after  the  demurrer  was  al- 
low^, not  having  been  proved,  the  case  was  reducedto  the  po* 
sition,  as  against  Wood,  in  which  it  stood  npon  the  argu- 
ment of  the  demurrer,  and  that  *the  decision  |upon  the  [*3&] 
demurrer  was  an  authority  for  the  dismissal  of  the  hill 
against  Wood. 

They  also  contended,  that  the  plaintiffs,  being  only  four  direc- 
tors of  the  company,  were  not  competent  to  sustain  the  suit,  in- 
asmuch as  the  deed  of  association  required  that  the  number  of 
six  directors  should  always  be  filled  up,  and  that  the  business  of 
the  company  should  not  be  transacted  by  a  smaller  number. 

Mr.  Russell  and  Mr.  Pryor^  for  the  other  defendants,  also 
urged  the  latter  objection. 
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Mr.  Romilly  and  Mr.  PiggoHf  for  the  plaintiffs^  argued,  that 
the  case  upon  the  amendments  was  substaotially  proved  by  the 
admitted  facts,  or  by  inevitable  conclusion  frpm  them.  With  the 
exception  of  the  notice  of  Wood's  retirement,  which  did  not  out- 
terially  vary  the  ease,  in  the  absence  of  anything  to  show  that 
the  company  thereupon  consented  to  discharge  him,  there  was 
nothing  stated  by  amendment  which  was  not  suffieientiy  admit- 
ted by  all  the  parties  iu  the  cause,  to  found  the  legal  conclusions 
which  the  bill  averred,  with  regard  to  the  interest  and  liability  of 
Wood ;  and  the  undisputed  facts  at  least  entitled  the  plaintiffs  to 
an  account  as  well  against  Woodj  as  the  other  partners. 

On  the  continuing  liability  of  the  retired  partner,  the  cases  of 
Thompson  v.  Percivalji^a)  Hart  v.  AlexanderjiP)  and  David  v. 
Ellicei{c)  wQre  cited ;  and  upon  the  question,  whether  the  olyjec- 
tion  of  multifariousness  could  prevail  at  the  hearing,  Ward  v. 
Cooke){d)  Wynne  v.  CaUenderJ^e)  Cfreenioood  y.HShurehiU.{g) 

[•36]  '•Vice-chancellor: — ^I  reserved  my  opinion  6n  two 
points^only : — the  first  was,  whether  the  plaintiffs  properly 
represented  the  partnership  of  which  they  are  members.  The  ob- 
jection was  supposed  to  arise  from  th&  circumstance  that  during 
the  course  of  the  transactions  out  of  which  the  suit  has  arisen 
th«re  have  been  only  four  instead  of  six  directors,  six  in  number 
being  required  by  ihe  partnership  deed.  I.  think  this  objection 
ought  not  to  prevail.  There  is  uo  •  suggestion  that  the  consti- 
tution of  the  company  in  that  respect  has  been  altered  since  the 
bill  was  filed  f  and  adverting  to  the  circumstances  under  which 
it  appeaii  that  the  affairs  of  the  company  have  been  carried  on 
since  the  number  of  directors  was  reduced  from  six  to  four,. and 
also  to  the  fact,  which  1  must  for  the  present  purpose  assume,  of 
the  continued  acquiescence  of  the  company  in  such  management 
of  their  affairs,  I  cannot,  in  favor  of  a  party  who  has  been  dealing 
with  the  company  under  the  circumstances  represented  in  these 

(a)  5  B.  &  Ad.  925.  *    (^dj  5  Madd.  122. 

(ft)  2  Mee.  &  WeU.  484.  (e)  1  Ra».  293. 

(c)  5  B.  dt  C.  196.  (g)  1  Myl.  &  K.  546. 
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proceediDgSi  hold,  tbatlQie  company  is  not  well  represented  for 
the  purpose  of  the  present  8urt.[l] 

The  second  question  was,  whether  the  defendant  Wood,  who 
was  formerly  a  partner  in  the  firm  of  Armando  &  Co.,  was  liable 
to  the  company  in  respect  of  his  transactions  with  them  prior  to 
his  retirement  from  the  firm.  This  question'  divides  itself  into 
two: — first,  whether  he  has  been  discharged  altogether  by  an 
agreement,  Expressed  or  implied,  on  the  part  of  the  company,  to 
accept  the  new  firm  as  their  debtor  in  the  plaqe  of  the  old  firm  ; 
and  secondly,  if  M i^.  Wood  is  not  so  dim^harged,  whether  he  can 
object  to  a  decree  being  made  for  an  account  in  this  suit,  on  the 
ground  that  the  bill  is  multifarious ;  the  latter  point  arising  under 
circumstances  certainly  of  a  peculiar  kind. 

*lf  the  former  of  these  two  questions  is  to  be  tried  on  a  [*37] 
strict  rule  of  pleading  and  evidence,  I  must  decide  against 
Mr.  Wood.  I  take  the  law  on  this  point  to  be  now  settled  on  a 
firm  basis:  Thomjwm  v.  Percivaljl^a)  Hart  v.  AlexandsrJlJk) 
Where  a  partner  retires  from  a  firm,  and  a  customer  has  notice  of 
his  retirement,  and  afterwards  continues  his  dealing  with  the  new 
firm,  without  making  any  claim  on .  the  retired  partner,  a  jury 
may,  from  circumstances,  presume  that  the  customer  agreed  to 
di^har^  the  retired  partner,  and  to  accept  the  new  firm  as  deb- 
tors, instead  of  the  old  one.  In  deciding  whether  such  agreei> 
ment  ouglit  to  be  presumed,  the  nature  of  the  dealings  subse- 
quently to  the  retirement,  the  form  ef  the  accounts  rendered,  thd 
time  elapsing,  and  other  circumstances,  may  be  most  material. 
In  this  case  the  defendant  has  not  iu  point  of  form  pleaded  any 
such  agreement :  he  states  the  fact  of  bis  retirepnent  in  ISareh* 
1840,  that  the  creditors  had  notice  of  the  retirement,  and  also  of 
the  admission  of  two  new  partners.  He  insists  that  all  payments 
made  to  the  new.finn  ought  to  be  applied  in  reducing  the  batanoe 
due  at  the  time  of  his  retirement,  and  adds  this :  "  And  this  de- 

« 

(«)  5  B.  Id  Ad.  m  (^)  3  Mm.  &  W«lt.  404. 

[1 J  Thai  an  agent  etfanot  dbpnte  the  title  or  authority  of  h»  prineipal*  a^  Trip*^ 
Ur  y.  Oleoit,  3  Johna  Ch.  Rep.  473  ;  Murray  t  Tolmnd,  Id.  474 ;  Dt  La  Fteaea  v. 
Lvhhock,  10  Sim.  629  ;  SimB  ▼.  Briiiain,  4  Barn.  <&  Aid.  375 ;  Scott  t.  Crawfwd^ 
4  Mann.  &  Oran.  1031 ;  Betttleyy,  Reed,  4  Ad.  &  Ell.  H.  S.  ffll ;  2  Story'i  Bq. 
§  817  ;Taley'8  Pr.  &  Ag.  (ed.  by  Danl.)  10,  n.  k,  53,  81,  n.  6. 
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fendaut  insists,  that  the  said  company  adopted  the  said 'Arm  6f 
Armando,  Hadfield  &  Co." — ^being  the.new  firing— «  as  their  sole 
debtors  for  the  amount  of  the  balance,  if  any,  dne  by  the  firm  of 
Armando,  Hadfield  &  Co.  to  the  company,  at  the  time  of  this 
defendant's  retirement  from  the  fiirm,  and  insured  the  said  fimi 
of  Armando,  Hadfield  &  Wood,  and  the  defendant,  as  a  partner 
therein,  from  all  liability  in  respet^t  of  such  balance,  if  any."  '  No 
eircumstaHees  whateyer  are  stated  in  the  answer  j  or  relied  on, 

except  the  mere  fact  of  the  retirement,  and  a  general  state- 
[*38]    ment  that  some  dealings  *haTe  taken  place  between  the 

company  and  tKe  hew  firm ;  but  what  these  dealings  have 
been,  in  what  manner  the  accounts  have  been  kept,  whether  the 
.subsequent  title  and  manner  of  keeping  the  accounts  evidence  an 
agreement  on  the  part  of  the  defendants  to  discharge  Wood  from 
his  liability,  or  to  reserve  the  benefit  of  that  liability,  aret  beiHier 
stated,  nor  proved  by  the  defendant  Wood ;  the  only  evidence  of 
any  moment  used  in  favor  of  the  defendant  was  an  account  ren- 
dered since  his  retirement,  the  form  ef  which  by  no  means  sap- 
ports  the  inference  Mr.  Wood  asks  me  to  draw  from  it:  it  is  im« 
possible,  therefore,  as  the  case  is  now  presented  to  me,  that  I  can 
at  onoe  hold  Mr.  Wood  entitled  to  a  decree  discharging  him  from 
his  original  liability,  on  the  gronnd  of  an  implied  agreement  to 
that  effect  oh  the  part  of  the  company.  The  only  point  I^ave 
felt  myself  at  liberty  to  consider,  is,  whether  I  should  at  once 
^old  that  Mr.  Wood's  original  liaUlity  continues, — or  direct  an 
issue  to  try  the  fiiot, — or  make  it  a  subject  of  inquiry  befbre  the 
Master*  Before  I  state  mytonclusion  on  that  point,  I  will  ad- 
vert to  the  question  of  multifaribtwness. 

It  appears,  that,  when  the  original  bill  was  filed,  the  defendant 
demurred  for  multifariousness,  on  the  ground,  that,  however  he 
might  be  liable  in  respect  to  the  transactions  whilst  he  was  a 
partner,  he  had  no  concern  in  the  transactions  whieh  had  taken 
place  since  he  retired.  Lord  Langdale  allowed  the  demurrer,  ob- 
serving, that  there  might  be  such  a  connection  between  the  new 
dealing  and  the  old  as  would  give  the  plaintifis  tt  right  to  briag 
Ml*.  Wood  before  the  Court,  in  order  to  have  the  entire  accounts 
taken  in  one  suit,  but  holding  only  that  there  was  no  such  ap- 
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parent  coonecCioa  on  the  face  of  the  bill.[2]  The  bill  wae 
Afterwards!  ameoded,  and  so  'amended  as  to  preclude  a  [^9 J 
second  demurrer  by  Mr.  Wood,  and  he  now  says,  that 
the  case,  upon  the  evidence,  is  in  truth,  reduced  to  exactly  the 
state  in  which  it  was  when  the  deouirrer  was  argued,  that  none 
o[  the  allegatione  which  prevented  him  from  demurring  .are 
'|>roved«  and  that  the  real  case  was  correctly  stated  before. 
^  •'*  It  would  certain}^:  be  iisioat  unjust,  if  a  plaintiff  could  compel  a 
defendant  to  conti/iu^a  party  to  a  multifarious  record,  merely  by 
inserting  false  alWatibns  in  the  bill.  A  plea  that  a  bill  is  mal<> 
JLifftrjous  is  a  defi^ce  I  have  never  seen,  though  I  know  such  a 
..|^ea'J^,  whether 'successfully  or%ot^  been  attempted.  In  theory, 
U  ictmpossible'lhat  the  practice  of  the  Court  can  allow  a  plain- 
tiff, by  fictitious  allegations,  to  deprive  a  defendant  of  his  just 
rights,  or  subject  him  to  a  liability  where  he  is  not  in  truth  liable. 
In  what  form  this  objection  may  be  successfully  taken  or  re- 
sisted, accordifji^.  to  (hejstrict  rule  of  pleading,!  need  not  now  in* 
qOJDBj  but  from .th.e  account  as  produced,  and  the  case  as  alleged 
in  the  bill,  it  is  clear  that  i^  may  turn  out,  when>  the  accounts  are 
taken,  that  Md  Wood  is  properly  a  defendant  on  the  record.  The 
acQQUpt^.with  the  old  and  new  firm  are  to  some  extent  blend^d, 
and  lU' the  absence  of  any  evid^jjce  that  Mr,-  Wood  was  dischar- 
ged, I  cannot  hold  the  bill  to  be  multifarious  as  against  him. 
The  only  doubt  1  have  had  is,  whether  1  ought  simply  to  direct 
the  accounts  to  be  taken,  or  to  direct  them  without  prejudice  to 
the  question  of  multifariousness^ 

The  objection  of  multifariousness  is  one  which  should  be  taken 

« 

iniimine.  It  is  obvious,  that,  if  it  be  not  so  taken,  the  mischief 
is  generally  incurred  before  the  defendant  can  obtain  any  benefit 
from  the  objiection.  The  defendant  may  be  subjected  to 
the  expense  of  taking  'copies  of  papers  relaUng  to  matters  [*40j 
with  which  he  has  no  concern,  and .  be  kept  before  the 
Court  on  the  discussion  of  points  in  which  lie  is  not  interested. 
If  the  defendant  does  not  take  the  objection  in  limine^  the  Court, 
considering  the  mischief  as  alread'y  incurred,  does  not,  except  in  a 
special  case,  allow  it  to  prevail  at  the  hearing.   All  that  the  Court  in 

[2]  8%9  thojirac^ingcMe. 
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this  case  caq  do  is  to  protect  the  defendant  from  the  costs  incnr- 
red,  if  it  should  hereafter  appear  he  has  been  improperhy  subject- 
ed to  costs.  [3} 

The  accounts  mu9t  be  directed  as  prayed  by  the  bill,  but  with- 
out prejudice  to  the  question  wiiether  Mr.  Wood  is  discharged  or 
■not  On  the  cause  coming  back  for  further  directions,  it  will  be 
open  to  him  to  contend  that  an  agreement  to  discharge  him  is  to 
be  implied  from  the  acts  of  the  parties.  The  Master  will  take 
the  account  against  the  partnership  iji  such  a  form  as  to  show  the 
state,  of  the  accooi^t  to  the  date  of  his  retirement. 


[•.41]  *T0U1.MIN    V.  GoPLilNIX 

1844 :  lOth  and  18th  July. 

On  Uie  daatk  of  one  of  two  partners,  bii  execnton  filed  a  bill  against  Uio  sunrivor « 
aUeging  that  the  snryiTOr  had  transferred  the  partnership  funds  into  his  own  nam0, 
and  liad  applied,  and  intended  to  apply  them  in  carrying  on  tfao  boeinesa  for  his 
Own  benefit ;  and  praying  that  the  partiiefship  aceonnio  might  be  taken,  and  the 
interests  of  the  parties  therein  ascertained.  The  decree,  among  other  things, 
directed  the  partnership  acoonnts  to  be  taken.  Before  the  general  repoit  was 
made,  the  defendant  <tho  sorrlyor  of  the  partners)  died ;  find  the  plaintifis  filed 
their  bitt  of  revlTor  and  supplement  against  bis  representatites,  praying  the  ben- 
efit of  the  proceedings,  and  that  the  accounts  might  be  parried  on  as  against  the 
new  defend  ants ;  and  that  theplaintiflb  might  be  declared  to  be  entitled,  at  their 
option  to  the  profite  or  intereet  on  the  partneiriiip  property  used  by  the  snrviTing 
partner  ^llex  the  death  of  the  other  x-^Held^  that  the  supplemental  bill  was  In 
tha  nature  of  a  btll  of  review,  and,  ha?ing  been  filed  without  the  leare  of  the 
Court,  was  irregular. 

That,  inasmuch  as  the  relief  sought  by  the  supplemental  bill  might,  in  substance, 
▼ary  the  decree  in  the  original  suit,  the  defendants  had  toot,  by  answering  the 
bill,  precluded  themselyes  from  insisting  on  that  objection. 
That  the  irregularity  might  be  corrected  by  ordeifog  a  stay  of  proceedings,  without 

taking  tlM  bill  and  answer  oflT  the  file. 
That,  although  the  supplemental  bill  might  not  of  necessity  h«ye  been  irregular  If 
it  had  excluded  a  period  of  eleven  days,  between  the  death  of  the  one  partner  and 
the  filing  of  the  bill  against  the  other,  yet  the  Court  would  not  reject  that  period 
for  the  purpoae  of  sustaining  the  bill. 


[3]  PoweU  y.  Cocl^sreZI,' post,  557,  563;  Hoggart  r.  CutU,  O.  &  Ph.  204; 
Mmtthewmn  y.  Johneon,  1  Hofir.Ch.  Rep.  661 ;  Cuyler  y.  Mortlani,  6  Paige,  267 
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A  MOTION  by  the  dfifendants,  thai  the  bill  filed  in  this  ^anse 
in  July,  1843|  and  amended  in  ApFil,  1S44,  and  the  answer  of 
the  d^adants  thereto,  filed  in  NoTember,  1843,  or  some  or  olie 
of  them,  might  be  taken  off  the  file. 

The*groundof  the  apfriication  was,  that  the  amended  bill  of 
April,  1844,  wi»a  supplemental  bill  in  the  nature  of  a  bill  of  re- 
view ;  that  it  was  ^ot  founded  on  error  apparent  on  the  ietce  of 
the  decree  in.  the  original  euit;  and^^  that  the  leare  of  the 
Coqrt  to  file  it  (which  in  necessary  where  the  foundation  of  the 
bill  of  reviiBW  is  the  disepvery  of  new  mattei^  had  not  been  ob^ 
tained.  The  defence  to  the  motion  was  rested  on  the  argument, 
first,  that  the  bill  in  question  had  not  the  nature  of  a  bill  of  re- 
view ;  and,  secondly,  that  the  defendants  had  waived  any  objec- 
tion of  irregularity  by  answering  the  bill. 

The  facts  were  briefly  these : — Toulmln  8t  Copland  were  for 
many  years  navy  agents  and  partners.    Toulorin  died  on 
the  4tb  of  January,  1819^  and  on  the  16th  *of  the  same    [M2] 
month  the  original  bill  Was  filed  in  the  Exchequer,  by  his 
representatives  against  Copland,  cbarging  the  latter  with  apply- 
ing and  intending  to  apply  the  partnership  property  in  his 
hands  to  his  own  use,  af]d  (n  carrying  on  the  business  on  his 
own  account ;  and  the  bill  prayed  that  the  partnership  accounts 
might  be  taken,  and  the  balance  paid,  and  for  a  receive  and  an 
injunction  to  restrain  the  defendant  from  dealing  with  the  assets 
in  the  manner  alleged  to  be  threatened.    The  decree,  which  was 
made  in  June,  .1828,  referred  it  to  the  Master  to  take  an  account 
of  the  partnership  transactions  and  of  the  moneys  received  and 
paid  by  each  partner  on  account*  thereof;  to  make  inquiries  re- 
specting the  terms  of  the  partnership  agreemetit ;  and  to  ascertain 
what  was  due  to  either  partner  according  to  the  result  of  such 
Inquiries.  Several  separate  reports  were  made  by  the  Master,  and 
were  excepted  to  by  the  different  parties;  and  the  orders  upon 
the  exceptions  were  the  subjtet  of  divers  appeals.    In  March, 
1843,  before  the  geneml  report  was  made,  Copland  died.    The 
bHl  now  in  question  was  filed  by  the  plaintifib  in  the  original  suit 
against  the  daughtersL  of  Copland,  who  under  his  will,  represent- 
ed his  real  and  personal  estate ;  and  it  stated,  by  way  of  supple- 
ment, the  will  and  death  of  Copland ;  and  that  Copland,  after  the 
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deAth  of  ToulmiOi  employed  the  capital,  jiroperty,  furnituj^^^.and 
fixtui€s  of  the  partnership  in  carrying  on  the  busioases^  in  Qis  own 
n^me ;  and,  that  he  transferred  to  (kisioWn.  account  (he  dehia  and 
balances  due  to  the  4rm,  carrying  iiHere^  according  to  the  cus- 
tom of  the  busihessi  at  6/.  per  cent^  with;  attbnal  rests  ^  -md  that 
the  accounts  so  transferied.wete  always  afiterwards  cafnedonlsy 
Copland  as  his  own  accounts,  although  thcp^;  included  halances  . 
belonging  to  the  partnership ;  and  th^(  Copland  f^cun'time'^dr tlip^' 

received  and  paid  moneys  on  such^  acscofirQts^  and  at  t^  ' 
[*43]    end  of  every  year  struck  the  balanoes'^f  nd  t^cried  on  (Ha 

sums  remaining  due  as  debts  t(»  bitn.8elf.  Sums  ami»unt- 
ing  to  upwards  of-  12,0Q0/.  were  especialFy  stated  to  b&ve  b^en 
dealt  with  in  this  manner.  About  12,000/.  had  been  ^ultimately 
paid  into  court  to  the  credit  of  the  original  cause.  The  bill 
prayed,  that  the  suit  might  be  revived;  sind  Uie  plaintiffs  have  the 
benefit  o(  the  proceedings  against  the  .defendants,  the  represent!* 
tive,  devisees,  and  co-heiresses  of  Copland ;  thai  the  aetoiints 
directed  ^by  the  decree' might  be.  carried  on ;  and  ItuU  it  :mxght 
be  declared  that  the  plaintiffs  w^re  entitled,  at  Ibeiroption^i^her 
to  participate  in  the  profits  made  by  Copied  in  carrying  on  Hhe 
business  after  the  death  of  Toulmin,  or  to  be  allo\red  interest  at 
6/.  per  cent,  per  annum  upon  the  balances  from  time  to  time  due 
from  Copland  to  the  estate  of  Toulmin  in  respect  of  Copland's 
receipts  and  payments  on  account  of  the  partnership,  or  upon 
such  parts  of  the  balances  as  should  bs  found  to  have  been  em- 
ployed by  Copland  in  his  business  of  navy  agent,  or  otherwise 
subjected  to  the  risks  of  such  business ;  and  that  the  amount  of 
such  profits,  and  the  proportions  in  which  the  parties,  were  sever- 
ally entitled  thereto,  might  be  ascertained ;  and  that  what  should 
be  found  due  to  the  plaintiffs,  as  well  in  respect  of  the  accounts 
directed  by  the  decree,  as  in  respect  of  such  profits,  might  be  paid 
out  of  the  personal  estate  of  Copland,  and,  if  necessary,  out  of  bis 
real  estate.  And  the  bill  prayed  a.  receiver  of  the.outstaudii^ 
debts  of  the  partnership.  The  defendants  put  in  their  answer 
in  November,  1843,  to  which  answer  exceptions  were  taken  and 
allowed.  The  plaintiffs  then  obtained  leav^  to  amend  their  bill, 
and  obtained  an  order  that  the  defendants  should  answer  the 
amendments  and  exceptions  together.    The  bill  was  amended  on 
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the  3d  of  April,  1844}  aadj'*A  short  time  afterwards,  the  present 

motion  was  made. 

•  •  • 

*Mr.  Wakefield  <und  Mr*  Kenyfrn^  for  the  motion,  cited  [*44] 
Lord  Baoools  Order,(a)  Hodson  ▼.  B<M,{i)  aod  Partridge 
▼.  Usbome  ;(c)  and  contendedi  that  there  had  been  no  waiver  of 
the  right  of  the  defendants  to  object  to  the  improper  proceeding  : 
depe^.  Parry  Id)  WaliY.  Siubbs^de)  Leviv..Wardt{g)  Pil- 
kingitm  v.  Himaworth.{h)  Even  if  this  bill  were  prosiscuted  to 
a  hearing,  no  decree  could  be  made  upon  it  inasmuch  as  the 
question  which  it  involved  had  been  adjudicated  upon  by  the 
original  decree.  ... 

Mr.  Simpkinson  and  Mt.  Phillips,  for  the  pbihtiffs,  insisted 
that  the  biQ  in  question  was  purely  supplemental^  and  sought, 
not  to  vary  the  original  decree,  but  only  to  add  to  ft  a  declaration 
founded  upoti  facts  not  known  at  the  time  the  original  bill  was 
filed,  and  therefore  not  comprehended  in  the  original  suit.  It 
was,  indeed,  known  that  Copland  had  taken  possession  of  the 
partnership  property,  and  transferred  tlie  accounts  into  his  own 
name,  and  the  original  bill  sought  to  charge  him  Avith  the  conse- 
quences of  those  acts,  but  it  did  not  seek  for  an  account  of  the 
profits  made  by  Copland  in  respect  of  such  transactions,  inasmuch 
as  It  could  not  have  been  known  that  there  would  be  any  profit^ 
thereby,  nor  that  the  then  defendant  would  persist  for  twenty 
years  in  carrying  on  the  transactions  complained  of.  It  could 
not  reasonably  be  suggested  that  any  profits  were  made  during 
the  eleven  days  which  intervened  between  the  death  of  Toulmin 
and  the  institution  of  the  original  suit,  so  as  to  render  it  necessa- 
ry to  exclude  those  eleven  days  from  a  suit  in  respect  of 
the  subsequent  transactfons :  ^Cropper  V.  Knapman.{k)  [M5] 
TheTact  that  the  defendain^  are  obliged  efther  to  ask  that 
their  own  answer  may  be  taken  ofi*  the  file,  or  to  take  o^  the  l^ill 
and  leave  the  answer,  supports  the  argument  that  the  objection,  if 
any,  rouet  be  taken  to  have  been  waived. 

^  (0)  B^aiuM,  Old.  p.  1.  (0  S  v.  &  B.  354. 

(6)  Phai.  177.  ,                (^)  1  S.  &  S.  334* 

(r)  5  Rum.  195.  (A)  1  Y.  &  C.  613. 

(«llf«dd.89.  (ft)  1  Y.  4d C^BSe. 
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Yice-Cbanoellor  : — ^Tbe  defeDdants  in  this^  case  have  ap- 
plied  for  leave  lo  take  the  bill  and  their  own  answer  off  the  file^ 
not  upon  the  ground  that  the  answer  was  filed  by  mistake  or 
surprise,  but  that' the  bilPitsdlf  was  a  bill  which' could  not  be 
filed  without  the  leave  of  the  Court.  V^ry  extraordinary  circum* 
stances  must  be  shown  to  have  occurred' before  the  Court  would 
make  an  orier  in  that  form ;  but  as,  in  a  proper  case,  the  order 
may  be  modified  by  directing  a  stay  of  (he  proceedings  in  the 
c&use,  leavitig  this  answer  upon  the  file,  I  liave  considered  whether 
the  bill  is  open  to  the  objections  which  the  defendants  allege  may 
be  made  to' it. 

Abraham  Tonlmin  and  John  Copland  carried  on  business  in 
partnership  as  navy  agents.  On  the  4th  of  January,  1819,  Toui- 
ttiin  died,  and  on  the  16th  of  January,  his  representatives  filed  their 
original  bill  against  Copland,  the  surviving  partner,  stating  that 
the  partnership  assets  consisted  principally  of  outstanding  debts, 
money  in  the  funds^  and  of  money  in  the  hands  of  Copland ;  that 
John  Copland  threatened  -and  intended  to  apply  the  partnership 
assets  in  carrying  on  his  trade,  and  for  his  own  purposes;  and  it 
charged,  specifically,  that  he  had  in  faet  done  so  since  the  death 
of  his  co-partner.  The  bill  prayed,  that  the  general  accounts  of 
the  partnership  might  be  taken.  In  1828  the  decree  for  taking 
the  partnership  accounts  was  made.  Tarious  proceedings 
[*46J  *  took  place  under  the  decree ;  and  appeals  were  prosecu- 
ted in  the  House  of  I^ords  against  decisions  upon  questions 
that  arose  out  of  the  report  of  the  Master.  Copland  died  on  the 
1st  of  JSlarch,  1943. 

On  the  1st  of  July,  1843,  the  plaintiffs  filed  their  bill  of  revivor 
and  supplement  against  the  daughters  of  Copland,  who  are  his 
devisees  and  ejcecutrix.  So  far  as  it  was  a  bill  of  revivor,  there 
is  no  question  that  it  was  regular.  On  the  3d  November,  1843| 
the  defendants  filed  their  answer.  On  the  3d  April,  1844,  the 
bill  was  amended ;  and  exceptions  having  heen  taken  to  the  an- 
swer and  allowed,  an  order  was  made  that  the  defendants  should 
answer  the  amendments  and  exceptions  at  the  same  time.  It  is 
in  that  state  of  the  proceedings  that  application  is  made,  on  the 
ground  that  the  last  bill,  so  far  as  it  is  Supplemental,  is  in  effect  a 
bill  in  the  nature  of  a  biU  of  review ;  and  that,  there&Ntt,  it  could 
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not  be  filed'  without  leave  of  the  Court ;  and  that  leave  not  fa&r«> 
ing  bedn  ebCAined,  it.  is  «aid  the  bill  is  altogether  irregular.  This 
has  been  met  in  two  ways :  first,  it  is  contended  that  this  is  not 
a  bill  in  the  nature  of  a  bill  0f  review ;  and,  secondly,  that  the 
defendants  having  answered  the  bill  of  which  they  complain'}  it 
is  too4ate  for  them  to  make  the  present  aj^tication.  Now,  the 
bill  is  certainly  not  in  frame  or  form  a  bill  of  review.  The  office 
of  a  bill  of  review,  as  stated  by.  Lord  Redesdale,(€i)  is  to  procure 
an  examination  *and  reversal  of  a  decree  made  upon  a  former  btli. 
In  strictness,  the  proceeding  by  bill  of  review  ocoars  only  where 
the  decree  has  been  signed  and  enrolled :  it  may  be  brepght  either 
upon  error  of  law  appearing  in  the  body  of  the  decree  itself,  or 
npoa  discovery  of  new  matter.  After  thus  stating  the 
qualities  *and  nature  of  a  bill  of  review,  Lord  Redesdale  [*47] 
states  the  rules  which  govern  it,  and,  among  others,  that, 
in  the  ease  of  a  bill  of  review  upon  discovery  of  new  matter,  the 
leave  of  the  Court  must  be  obtained  before  it  is  filed.  He  then 
proceeds  to  consider  the  frame  of  the  bill,  and  says  that  it  shpuld 
state  the  former  bill,  and  the  proceediogs  therson, — thedecree,-— 
the  point  in  which  the  party. exhibiting  the  bill  of  review  eoa^ 
cei ves  himself  aggrieved  thereby,  and  the  gronnd  of  law  or  newly- 
discovered  matter  upon  which  he  seeks  to  impeach  it ;  together 
with  the  fact  that  leave  has  been  obtained  of  the  Court  where 
that  is  necessary.  Lord  Redesdale  then  adds :  '^  The  ML  may 
pray  simply,  that  the  decree  may  be  reviewed,  and  reversed  in 
the  point  complained  of,  if  it  has  not  been  carried  inte  execution. 
If  it  has  been  carried  into  execution,  the  IhU  may  also  piay  the 
further  decree  of  the  Court,  to  pat  the  party  eom^oing  of  the 
former  decree  into  the  situation  in  which  he  would  have  been  if 
that  decree  had  not  been  execttted.''(&)  I  advert  to  these  pasa- 
ages  for  the  purpose  of  showing  that  the  bill  which  Lord  Redes- 
dale heie  describes  is  a  bill  directly  impeaching  the  decree  itself, 
and  seeking  to  alter  that  decree,  admittingTi  m  fact,  that  what  the 
party  asks  by  this  bill  is  inconsistent  ^itb  the  decree  previously 
obtained.  Now,  if  the  matter  of  thu  supplemental  biH  ought 
properly  to  be  the  subject  of  a  bill  of  review,  tbd  firame  of  the  bill 

(o)  Tr.  n  p.  63,  ed.  4.  (A)  Tr.  PI.  p.  89,  ^  4. 
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will  be  a  ^rious  obstacle  to  the  plaintiffs'  suc^ees  in  the  cause, 
e^ea  if  they  axe  right  upon  the  merita.  The  Court  will  not 
make  two  inconsistent  decrees  in  respect  of  the  same  matter ;  and 
therefore,  when  a  decree  has  been  made  by  whigh  a  party  in  the 
cause  insists  be  ought  not  to  be  boiindy  the  Court  requires  him  to 
impeach  the  decree  itself  in  a  direct*  manner,  so  that,  if 
[*48]  necessary,-  that  decree  may  be  'reversed  or  varied,  thereby, 
avoiding  the  inconsistency  of  having  two  decrees  irrecon- 
cileable  with  each  other  existing  at  the  same  timej(d) 

The  supplemental  bUl  in  this  case  does  not  complain  of  tber 
decree  in  the.  original  bill,  or  of  any  of  the  proceedings  under  it ; 
but  it  asks  rdief  which  has  beea  said  at  the  bar  not  to  be  incon- 
sistent with  the  decree.  It-does  not  jMiggest  any  error>  in  law  in 
the  decree  itself,,  nor  does  it  suggest  any  discovery  of  new  matter 
by  the  pkdntiffe  as  the  ground  of  .filing  the  pieaent  bill.  In^fact, 
the  argument  for  the  plaintifis  has  been,  that  the  original  suit, 
and  the  decree  therein,  carried  the  question  between  the  parties 
down  to  the  death  of  Toulmin,  and  no  later,  and  that  the  supple- 
mental bill^  has  taken  up  the  suit  at  the  point  at  which  the  origi- 
nal suit  left  it ;  that  the  suits  relate^  in  effect,  to  different  subjects. 
If,  therefore,  it  is  necessary  to  impeach  the  decree,  the  bill  ^oea 
not  ask  to  do  it  The  case  made  is  not  adapted  to  relief  of  that 
kind,  nor  can  it  be  given  in  a  suit  of  this  form,  under  the  prayer 
>for  general  relief. 

I  am  always  reluctant  to  decide  a^  case  upon  a  point  of  fonu 
merely ;  and  therefoie  I  could  have  desired  to  agree  with  the 
platntiiBb  in  their  argument  upon  this  part  of  the  case^  with  re- 
spect to  Ae  rights  of  the  plaintiffs  in  the  original  suit  at  the  time 
that  bill  was  filed.  The  deci^  taken  in  that  suit,  when  carried 
oat  by  foxther  directi<»is,  will  satisfy  in  full  the  plaintiffs' demand 
and  discharge  the  defendants  from  alb  liability  as  to  the  matter 
covered  by  the  suit.  If  that  decree  is  erroneous,  according  to  the 
pleadings  and  evidence  in  the  cause,  it  may  be  corrected  by  ap- 
peal; and  it  may  be  reversed  or  varied  on  new  matter, 
[M9]  not  in  the  pleadings  or  evidence,  *upon  a  bill  filed  with 
the  leave  of  the  Court,  after  the  Coiut  has  been  satisfied 

(a)  S^t  <^9i9  T.  Htme,  13  Vei.  503,  per  Bif  W.  Gnat 


CASES  IN  OH ANCERT.  4» 

1844.— ToDlffliD  ▼rCophmd. 

■  ■  ■■     ^      .  ■■  ■  J  ,        ^1  ..^ , 

thttt  the  plaintiff  did  notknow,  and  could  not  by  ftasonable  dili- 
gence have  discovered  the  matteTS  in  lespeet  of  which  he  seeks 
to  impeach  the  decree.[l]  There  is,  however/  no  soch  prooeed- 
iog  before  me,  and  the  original  ealise,  therrfore,  will  result  4fit  a 
decree  satisfying  in  full  the  plainttA'  demand  down  at  least  to 
(he  time  of  the  filing  of  the  original  bill ;  and  I  ap][>rehend,  unless 
the  plaintiffs  shall  yolantarlly  waive  such  right,  interest  will  be 
awarded  to  the  phnntitfB,  down  toythe  time  of  the  Master's  report, 
for  th6  use  of  the  money  by  the  defendants,-*-orit  will  be  refused 
to  them,  according  as  the  merits  of  the  case  may  be.  Now,  the 
supplemental  bill,  instead  of  seeking^  tb  charge  the  defendants 
with  interest  on  the  uticonnt  due  to  Totitmin's  estate,  seeks  to 
charge  them  with  profits  alleged  to  have  been  made  by*t?opIand 
from  the  use  of  Toalmin's  money*  It  must  be  admitted  that  they 
cannot  be  entitled  both  to  interest  and  profits/  ^hecme  or  the 
other  will1)e  a  satis&otioa  of  the  demand  for  the  detention  and 
use  of  the  money;  BoA  bitis,  at  aU  events,  cover  the  period  Ax- 
tween  the  death  of  Abraham  Toutmin  and  the  time  of  ^Hn^  the 
bill,  without  saying  anything  of  the  subsequent  tinto  down  k>  the 
report  It  is  elaur,  iheiefore,  that,  to  that  extent  at  least,  the 
plaintiffs  are  asking  rdief  in  respect  of  the  very  subject  matter 
which  is  covered  by  the  decree  in  the  original  «uit,  and  relief 
different  from  that  which  the  decree  in  the  original  suit  will  give 
them*  They  would  be  entitle  in  the  original  suit  to  interest  for 
a  given  period,  an^  they  wte  seeking  by  this  billj--not  disturbin^g* 
the  original  decree,-^— lo  Jiave  profits  for  the  same  period  alsa 
Upon  that  ground  alone  the  suppl^eiital  bill  is,  strictly  speaking 
erroneous,  for  it  cannot  be  said  that  th^  ao6ideiit  of  the  period 
being  short  aflbcts  the  prineipio;  It  was-  urged  that  the 
eleven  days  which  elapsed  'between  the^  death  of  Tout-  [*60] 
min  and  the  institntion  of  the^aii  was  so  short  a  time  I 
might  wholly  disregatd  i tb  •  I  must  observe,  however,  that  in  a 
business  of  this  kifidr^^  profits  of  i^^hich  conMt  in  lending 

[I]  Semietf  Ciuul  OmupmmfS*  8kigfUU  mnd  BkkiMm  MMUmay  Cmnf^nyt  I 
ni»ipfl»484»486*,^2«ii<¥.:0r«dl^,&  B«i|t.4664  q^adu^vmh  r.  UvnBrd, 
10  Paige,  131.    There  may  be  caeee  in  which  leave  woald  be  reqainte  for  filing 
a  mere  rapplemental  bill :  The  4^tomey  Qentr^l  ▼•  T^t  PUkmongere  Campmny, 
4  MyL  at  Cr.  9, 10. 
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money ;-rel6yeii  days  aie  quite  f^nough  for  very  extensive  trails^ 
aetions. .  The  bill,  in  fact  alleges,  that,  while  Toulmin  was  ou 
his  deatfa-bed)  Copland  had  formed  a  plan  of  making  use  of  Toul- 
miii's  money,  and  that  he  did,  as  soon  as  Toulmin  was  dead, 
carry  that  plan  into  execution.  Mow,^  if  the  allegations  of  the 
bill  be  true  that  Copland  so  employed  the  money  from  the 
time  of  the  death  of  his  co*partner,  a  ^ree  might  be  obtained  as 
to  that  which  would  be  carsie^down-to  the  date  of  the  report. 
If  that  allegatioB  was  originally  omitted  by  misteke,  still  it  was 
known  that  such  waa  the  case  beft»e  the  decree.  I  think  the 
I^intiib  should  hftve  made,  it  part  of  their  case,  and  not  have 
taken  a  decree  which  entitles  them  to-iniawt  by  way  of  compen- 
sation for  the  letentioQ  of  the  money  down  to  the  time  of  the  de- 
cree upon  further  directions.  The  decree  would,  upoatbat  foot- 
ing, satisfy  all  demands  in  aeeo^t  between  the  parties.  In- this 
ease  iiowever,  there  are  very  speeial  allegations,,  ia  both  billa,  as 
to  the  employment  <tf  the  money,  and  i^eo  as  to  the  state  of  the 
account  between  the  parties,  with  respect  toth^ir  shares  in  the 
capital*  The  fuppfeoMtfutal  bill,  nioreaverj<  to  a  great  extent  opens 
the  very  questions  which  are  covered  by  the  origtnal  bill.  The 
case  appears,  therefore,  to  be  goYomed  by  the  authority  ot  Hod* 
mm  "v.BalUa) 

If  the  efiect  of  holding  that  the  defindants  by  answering  have 
precluded  themselves  from  making  the  objection  thai  the  bill  was 
filed  without  the  leave  of  the  Court,  would  be  to  leave  Uie 
[*61]  suit  a  regolar  suit,  I  ^should  have  at  once  acted  upon  the 
plaintiff 's  argument.  But  that  isnotthQ  case;^e  suit 
would  stiil  be  irregular,  and  this  irregularity  would  be  open  to 
the  plaintiff  at  the  hearing.  The  w^ver  would  only  obviate  the 
oligectioa  that  the  bill  h«s  been  filed  without  leave ;  it  would  leave 
untouched  the  objqotion  founded  on  the  possible  inconsistency  of 
tfictwo  dterees.  I  i^ight  be  giving  relief  to  the  plaintiflb  not 
only  twice  over,  but  of  a  different  kind,  in  req^ect  of  the  saaae 
subject  matter.  A  mere  waiver  of  the  point  of  form  would  not 
justify  a  decree  attended  with  substantial  injustice.  The  waiver 
at  the  Utmost,  is  only  of  an  irregularity,  and  not  a  waiver  of  the 

{a)  1  Phill.  177,  [S.  C.  n  Sim.  466.] 
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rights  of  the  parties  upon  the  merits.  In  this  case  those  rights 
woald  be  seriously  affected  if  this  bill  could  be  prosecuted  with 
effect,  for  the  purpose  for  which  it  has  been  fil^.  In  faeti  the 
point  which  affects  the  title  of  the  plaintiff  to  the  relief  sought^ 
must  be  tried  when  the  cause  pomes  oOi  notwithstanding  the  an- 
swer has  been, filed ;  and  that  being  so,  there  can  be  no  waiTer 
of  th&irregnlarity  which,  will  enable  the  plaintiffs  to  sustain  the 
suit  for  the  purposes  to  which  it  goes. 

It  may  be  a  question,  whether  Lord  Bacon's  rule  is  not  framed 
upon  a  principle  of  public  policy^  that  there  should  be  an  end  of 
litigation  between  parties  respecting  a  gi?en  subject^  and  tfiat  the 
Cpurt  itself  might  notice  the  otgection  if  thet  parties  did  not;  and 
might  have  the  o^xNrtunity  of  jNteTenting  idcojisistfnt  decrees 
f|om  being  made.  J  have  a  strong  impressioo,  although  1  cannot 
ipd  the  case,  that,  after  that  order  wa3  made,  it  was  decided  that 
there  should  not  be  two  appeals,  or  a  rehearing  of  an  nppetl^ 
without  the  le§ve  of  the  Court  ;(a)  and  I  recollect  a  case 
in  wJiich  I  was  ^counsel  for  one  of>  the  parties^  before  [*B9\ 
Lord^Gottenbam^  were  be  refused  to  allow  the  case  to  be 
ergued  a  seeoul  time,  aUbough  the  piirties  were  perfectly  willtBg 
he  should  do  so.  He  said  that  the  pile  was  made  by  the  Court 
itself  for  the  convenience  of  the  public,  as  well  as  of  the  suitors^ 
and  the  leave  of  the  Court  for  the  rehearing  must  iirst  be  obtain- 
ed. I  think,  tbetefoie,  (hat  in  this  case,  though  in  some  re^ieets 
a  bard.  one»  th^  Court  being,  of  opinion  that  the  bill  was  irregular- 
ly filed,  should  direct  a  stay  of  the  proceedings  in  the  suit|  with- 
out prejudice  .to  the  plain tiQs'  r%ht  to  file  a  new  bill,  or  to  apply 
for  the  leave  of  the  Court  to  file  a  bill  of  review ;  and  if  such 
leave  be  obtained,  to  apply  also  to  the  Court  for  leave  to  prooe- 
cute  these  proceedings. 


(•)  S^  B^/UU  T.  Pr9m»  3  Myl.  &  Ci;  487. 
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Jones  v.Rosb. 

XB44:  11th  uid  19th  Jaly. 

Amendmuit  of  a  biUb^ouiEht  by  Mint  of  the  membom  of  a  joiot  otoek  eompuiy* 

oa  behalf  of  themselves  and  all  the  other  sbareholdecB,  except  the  defen4ai|tss 
by  striking  out  « <|p  behalf  of  themselves  and  all  the  other  shareholders,"  &c.| 
and  makilig  it  the  bill  of  the  plaintiflSb  named  on  the  record  only. 

The  plaintiffs  moTod  for  leave  to  amend  the  bill  ^  by  altering 
the  names  of  the  plaintiffii  on  the  reoord."  The  bill  had  been 
filed  by  the  plaintiff  Jones  and  another,  on  behalf  of  themselres 
and  all  others  the  proprietors  or  i^a^holders  in  a  Joint  stoek 
eompany  ibr  establishing  the  Boshdrville  Zodogical  and  Botani- 
cal Gardens,  except  the  defendants.  The  bill  was  foanded  on 
the'allegation  that  the  defendants  had  usurped  the. office  of  direct 
tCHTs  of  the  company,  and  that  the  shares  of.  the  plaintiff  Jones 
had  been  improperly  and  uDJustly  declared  to  be  forfeited  j  in  re- 
spect of  both  of  which  matters  i^lief  was  prayed.  The  amend- 
ment now  songht  to  be  made^  (as  stated,  not  by  the  notice  of 
motion,  but  at  the  bar)  was,  that  the  plaintifis  might  bs  at  liberty 
to  strike  out  '^'oa  behalf  of  themselves  and  all  other  the  share- 
hotders.^ 

[*S3J  *Mr.  R&mMy  and  Mr.  JRo//,  for  the  motion,  said,  that 
it  wM  the  praciiee  ef  the  Oourt  to  allow  su^h  an  amend- 
ment as  that  which  was  proposed :  it  was  only  necessary  for  the 
pliuntiff  to  show  that  he  was  advised  the  suit  could  not  be  piOt 
ieeuted  successfully  or  convemently  unless  the  alteitition  was 
made.  ^ 

Mr.  Temple  and  Mr.  Palmer^  opposed  the  motion.  They  con- 
tended, that  it  was  not  the  course  of  the  Court  to  permit  the 
nature  of  a  suit  to  be  wholly  changed,  which  would  be  the  effect 
of  the  proposed  amendment.  The  plaintifi  had  commenced 
iheir  suit  on  behalf  of  the  company,  (excepting  the  defendants,) 
upon  the  allegation  of  wrongs  done  to  the  company  by  the  con- 
duct of  the  defendants ;  and  they  now  proposed  to  prosecute  the 
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same  suit  against  all  the  rest  of  the  companyi  upon  the  sole  foun- 
dation of  wrongs  done  to  themselves  only. 

The  Vice-Chancellor  said,  that  he  had  at  first  doubted 
whether  the  Court  would  allow  the  plaintiffs  to  convert  a  suit 
which  was  originally,  in  effect,  a  suit  by  the  company,  into  a 
suit  against  the  company ;  but  on  further  consideration  it  would 
appear  that  the  issue  was  the  same.    The  case  of  the  plaintiffs, 
founded  on  the  alleged  usurpation  of  the  powers  and  property  c^ 
the  company,  and  the  illegal  forfeiture  of  the  shares  of  Jones, 
was  me^  on  the  part  of  the  defendants,  by  a  denial  of  any  usur- 
pation, or  that  they  wore  otherwise  than  duly  vested  with  the 
authority  of  directors,  and  by  the  allegation  that  the  shares  of 
Jones  had  been  duly  declared  t6  be  forfeited.    It  was  not  mate- 
rial to  the  issue  whether  the  rest  of  the  shareholders  approved  or 
disapproved  of  the  alleged  acts.    The  question  whether 
the  defendants  were  right  or  wrong  was  not  affected  *by.    [*64] 
the  view  taken  of  thfeir  conduct  by  the  other  shareholders. 
"Tbe  other  shareholders,  either  as  a  body,  or,  if  too  numerous,  by 
a  sufficient   number,  were  necessary  parties  to  the  suit }  but 
whether  as  plaintiffs  or  defendants,  was  in  this  case  not  material. 

Leave  was  given  to  amend  the  bill  in  (he  manner  asked  by  the 
notice  of  motion. 

[1]  Where  liberty  haviog  been  giTen  to  emend,  the  bill  was  amended  by  striking^ 
out  the  Qamee  of  aeTeral  oo-plaintifi|  and  tiling  by  one  on  behalf  &e.  efiheoihen) 
it  was  held  irregnlar ;  bat  the  Court  allowed  the  amendment  to  e^ind,  ammfHtf 
being  giTon  for  ooete.  FMow—  r.  Demrt^  3  Beav.  353.  The  bill  eoogbl  to  charge 
tmeteea  with  miamanagement  and  miiapplication  of  the  tiuBt  estate.  The  answer 
insisted  that  one  of  the  two  co-platntifi  had  acqaiesced.  The  Coort  npon  mottoOf 
gave  leave  to  amend  by  making  such  co-plaintiff  a  defendant,  npon  payment  of 
the  eoets  of  the  application,  and  giving  eecarity  for  the  costs  already-^  inonrred. 
The  costs  of  the  misjoinder  were  reserved  to  the  he  ving.  Btiikw  v.  KearsUty,  7 
Beav.  545.  Where  two  adminietratois  filed  a  bill  in  the  name  of  themselves  and 
their  co-administrators,  withont  the  consent  of  the  latterr  and  the  defendant,  npon 
that  ground,  applied  to  take  the  bill  off  the  file,  and  ta  dissolve  an  Injunction  which 
had  been  granted  theieoni  the  Coort  permitted  the  administmton  who  filed  the  biH» 
to  amend  the  same  without  prejndioo  to  the  iojimetioii,  by  striking  oat  the  aarna 
of  their  oo-administrator  as  pliuntiff,  and  making  him  a  defendant*  and  inserting 
en  allegation  that  he  was  unwilling,  and  woold  not  consent  to  join  In  the  suit  as  a 
plamtiff     Tooker  v.  Oakley,  10  Paige,  ft88. 
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Wilson  v.  Goodman. 

1844 :  12^,  13th,  15tfa  and  1 6th  July ;  Sd  Au^mt. 

Biirhv  a  tnutee  under  an  act  of  Parliament  for  making  and  maintainmg^  roadi^ 
who  bad  acted  tu  the  trust,  againat  4ome  of  faia  co-truatees,  for  contribution 
towarda  a  debt  recoTcred  from  the  plaintiff  by  baaken  who  had  ad?aaeed  money, 

«  under  the  orders  of  the  trustees  for  the  purposes  of  the  trust,— direeted,  at  the 
hearing,  to  stand  ovev,  giting  the  plaintiff  liberty  to  add  auch  other  trustees  as 
parties  to  the  suit,  as  the  seyeral  defendants  by  tkeir  answers  submitted  were 
necessary  parties,  and  liable  to  contribute,  if  the;^  (the  defendants)  were  liable, — 
the  plaintiff  electing  not  to  waive  his  right  9g&inst  such  other  parties. 

Personal  liability  of  the  trusteea  of  a  turnpike  road,  who  exceed  the  powers  given 
them  by  their  act,  in  borrowing  money  on  the  credit  of  future  or  expectecl  tolls* 

Case  of  joint  liabilities,  in  which  it  is  incumbent  on  the  defendant  who  objects  that 
piher  persons  are  necessary  parties,  to  point  out  who  are  the  persons  he  i^pquiree* 
to  be  brought  before  Che  court. 

An  act  of  Parliament  was  passed  in  1817,  for  the  mdking  and 
maintainJlng  a  road  in  the  parish  of  Leeds.  It  was  proposed  in 
1834  to  make  certain  branch  roads  to  be  connected  with  thei 
original  road,  and  several  persons  subscribed  towards  (he  ex« 
pense  of  obtaining  another  act  for  that  purpose.  The  plaintiff 
was  one  of  such  subscribers^  and  acted  as  treasurer.  A  second 
act  was  accordingly  obtained  in  1834,,  and  certain  persoYis  named 
therein  and  their  successors  duly  qualified  to  act  as  trustees  of 
turnpike  roads  in  England^  were  appointed  trustees  of  the  road, 
tbttbcalled  the  "  Wortley,  Armley,  aOd  Braniley  District  of  Road." 
Certain  tolls  were  authorized  by  the  act  to  be  levied,  and  were 
vested  in  the  trustees  to  be  applied  in  the  erecting  and  repairing 

of  toll-houses,  gates,  and  fences,  in  repairing  and  improv- 
[♦65]    ing  the  roads,  in  paying  the  interest  of  loans  which  *might 

be  obtained  on  the  security  of  tbe.tolls,  and  for  other  pur- 
poses  therein  mentioned. 

The  act  directed  that  meetings  of  the  trustees  should  be  held ; 
and  the  first  meeting  in  pursuance  thereof  took  place  on  the  15lh 
of  July,  1834,  when  T.  Blayds  was  apppinted  treasurer,  and  T. 
Upton,  clerk.  The  plaintiff,  while  acting  as  treasurer  to  the  sub- 
scribers, had  opened  an  aceount  with  Messrs.  Beckett  &  Co., 
bankers,  at  Leeds,  in  the  name  of  **  2%e  Treasurer  of  ike  Leeds 
and  Stanningly  Roads  ;"  and  this  account  was  continued  un- 
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der  the  same- title  by  the  trastees  under  the  new  act,  until  1838. 
MioQte  books  were  kept,  in  which  the  resolutions  of* the  trustees, 
together  with  the  names  of  those  who  attended  and  qualified, 
were  entered.  Moneys  \;^ere  raised  upojl  t^  credit  of  the  tolls 
and  by  subsc^riptidn,  and  paid  to  the  credit  of  the  account  at 
the  "bank ;  and  moneys  were  from  time  to  time  drawn  out  to  make 
and  maintain  the  road,  and  were  placed  to  the  debit  of  the  same 
account  On  the  1st  of  January,  1838,  the  balance  on  the  account 
was  transferred  to  a  new  account,  intitled  '^  TVeasurer  of  ike 
Wartley  and  Stanningiy  Roads,  with  '  Beckett,  Blayds  &  Go.'" 
In  1838  a  further  act  was  passed,  empowering  the  trustees  theife- 
in  named,  and  their  successors  duly  qualified,  to  make  certain 
branch  roadS)  and  to  take  tolls  thereon,  and  apply  them  tp  the 
purposes  therein  meiitioned,  and  among  others  in  the  paytnent 
of  the  interest  of  moneys  borrowed.  The  plaintifi)  and  the  defen- 
dants, Goodman  B«  Wilson,  Horn,  Pawson,  Brook,  Rogerson, 
Furbank,  Eyres,  Elsworth,  and  Hargrave  were  appointed  trus- 
tees under  this  act,  and  duly  qualified  by  making  .the  necessary 
declaration.  Several  of  the  safue  parties  had  been  trustees,  and 
had  qualified  under  the  former  acts  ;  and  a  great  number  of  meet- 
ings were  held  under  the  difiierentacts,  at' which  the  par- 
ties to  this  suit,  and  *various  other  trustees  had  occasion-  [•SG] 
ally  attended.  During  this  time  the  banking  account  of 
the  trustees  had  been  overdrawn;  and  the  debt  to  the  bankers 
gradually  increased.  On  the-Slst  of  Deeeniber,  1834,  it  aoionnt* 
ed  to  374/.  2s.  Id.  At  the  same  period  of  the*  year,  in  1^5,  it 
was  reduced  to  275/.  9^.  8d.  in  1836,  it  was  augmented  to  12651* 
As.  8d.,  and,  in  1837,  to  1967/.  18*.  2d. 

The  first  meeting  imder  the  act  of  1838  took  place  on  the  26th 
of  December,  1938,  when  T.  Bfayds  was  again  appointed  trea^- 
rer  and  Upton  and  Glapham  clerks  lo  the  trustees^  Th^aecount 
with  the  bank  Was  thenceforth  continued  under  the  same  title,  and 
the  payments  for  the  purposes  specified  in  the  act  were  made  by 
checks  on  the  bank,  signed  by  Upton  and  Glapham,  by  the  di- 
rection of  the  trustees^  On  the  31st  of  December,  1838|  the  debt 
to  the  bank  amounted  to  2160/.  10*.  QeL  . 

At  a  meeting,  on  the  7th  of  January,  1839,  Brook  was  chair- 
man, and  Elsworth,  Horn,  and  Eyres  were  present.    The  clerks 
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were  at  this  meeting  ordered  to  give  a  check  to  the  road  survey- 
or for  8/.  weekly  ;  and  a  committee  of  th^  trustees  was  appointed 
to  audit  his  accounts.  '  At  a  meeting,  en  the  18th  of  f^bruaryi 
1§39,  B.  Wilson,  being  chairman,  and  the  plaintiff,  GoodmaUi 
Rogerson,  Hargrave^  Horn,  Fuii)ank,  Pawson,  Eyres,  and  Els- 
worth,  present,  the  statement  of  the  income  and  expenditure  of 
the  last  year  was  ordered  to  be  signed  by  the  chairman,  and  print- 
ed and  di&(tributed ;  and  a  resolution  being  come  to,  that  a  con- 
tinuation of  part  of  the  road  was  desirable,  all  the  subscribers 
were  invited  to  consent  that  a  prior. charge  on  the  tolls  should 
be  given  to  any  person  who  would  lend^  10002.  or  2000/.  to  make 
the  projected  road.  At  the  same  meeting  the  clerks  laid 
[*67J  before  the  trustees  a  letter  from  Messrs.  ^Beckett,  Blayds, 
*  &  Co*,  requiring  some  decisive  steps  to  be  taken  for  the 
liquidation  of  the  debt  of  the  trustees ;  and  the  clerks  were  direct* 
ed,  in  answer  to  such  application,  to  request  the  bankers  to  con<» 
tinue  the  S{;  a  week  to  the  surveyor,  and  to  inform  them  of  the 
projected  extension  of  the  road.  The  bankersfsubsequently  con- 
tinued to  make  the  payment  of  6/.  a  week,  until  the  3d  of  August, 
183J9,  wt}eQ  they  decliued  to  make  any  further  payment. 

In  January,  1841,  Messrs.  Beckett  A  Blayds  brought  assump- 
sit, against  the  plaintiff  for  2277/.  lAs^  lOd.  the  balance  due  on 
the  said  banking  account,  at  the  end  of  the  year  1839,  and  a  ver- 
dict being  found  against  the  plaintiff,  he  moved  for  And  obtained 
a  rule  nisi  for  a  new  trial,  which  rule  was  afterwards  discharged  i 
and  the  plaintiff  ultimately  paid  the  balance  and  costs  amounting 
to  2602/.  13^.  2d.  besides  interest  on  the  debt. 

The  plaintiff  now  filed  his  bill  for  contribution  against  the  de- 
fendants, Goodman,  B.  Wilson,  Horn,  Pawson,  Brook,  Rogerson, 
Hargrave,  Furbank.  Eyres,  and  Elsworth. 

The  defendants,  by  their  answers,  submitted  that  the  works 
authorized  by  the  act  were  of  a  public  nature  and  for  the  public 
benefit,  and  the  defendants  had  no  personal  interest  or  benefit 
therefrom ;  and  that  the  contracts  had  been  made  in  (he  execu- 
tion of  an  act  of  Pariiament,  and  not  upon  their  individual  credit, 
or  responsibility.  They  also  set  forth  a  statement  of  the  number 
of  meetings  they  had  severally  attended,  and  the  parts  which 
they  had  severally  taken  in  the  business  of  the  trust    The  de- 
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fendaat  Goodman  stated  tbat'he  bad  qualified  and  acted  for  tbe 
fifst  time  at  the  meeting  of  the  18th  of  February,  1839. 
Elsworth  stated  that  he  bad  become  ^bankrupt  in  Sep*  [*68] 
tember,  1839,  and  .claiming  tbe  benefit  of  his  certificate, 
submitted  to  the  Court  whether  his  assignees  were  not  necessary 
parties  to  the  suit.  Several  of  the  defendants  suggested  that  the 
plaintiff  ought  to  baVe  pleaded  in  abatement  of  the  action  that  be 
was  jointly  liable  with  the  other  trustees  from  whom  he  claimed 
contribution^  or  given  them  notice  of  the  action  and  an  opportu- 
nity of  joining  inthe  defence.  They  submitted  that  all. the  tirus- 
tees  of  the  roads,  or  at  least  all  those  who  had  qualified,  or  whose 
names  were  mentioned  in  the  minute  book,  and  who  attended 
the  meetings,  or  all  who  attended  the  meetings  at  which  resolu- 
tions were  made  for  carrying  on  tbe  w<»*k8,  were  necessary  par- 
ties to  the  suit.  The  defendants  submitted  that  they  were  not 
liable  for  any  debt  inculrred  before  they  had  respectively  qualified 
OF  acted ;  and  those  who  had  concurred  in  the  orde^  for  the  ad* 
vance  of  8/.  a»week  (except  the  bankrupt,)  said  that  they  wefe 
willing  to  contribute  in  respect  of  that  advance  if  the  claim  of 
the  plaintiff  had  been  Confined  thereto.  The  defendant  Brook 
died  before  the  bearing. 

The  points  taken  in  ihe  argument  were  in  substance  the  same 
as  those  insisted  upon  by  the  several  answers.  On  the  general 
question  of*  the  liability  of  the  trustees  to  the  debt,  Biggins  v. 
Livingstonejl^a)  Parrott  v.  Eyre^{b)  were  cited-  On  the  right 
to  dontribution  in  the  suit  in  equity,  Cowell  v.  Edwards]{e) 
Crayihome  v.  Sv)inhurn€,{d)  On  the  point  with  regard  to  the 
alleged  omission  of  the  plaintiff  to  pleikd  in  abatement  to  the 
action,  that  the  other  trustees  should  have  been  made  parties, 
Eiehom  v.  Lemaitrejie)  by  which  it  appeared  that  where  • 
issue  was  taken  on  such  a  plea  and  found  against,  the'^de-  [*fi9] 
fendant,  the  judgment  Is  peremptory;  and  upon  the  ques- 
tion of  tbe  right  of  the  plaintiff^  as  a  co-surety,  to  prove  against 

(a)  4  Dow.  P.  C.  341.  («  14  Vet.  154. 

(i)  10  Bing.  283.  (e)  3  Seij.  Wiiwn,  367. 

(c)  3  Boik  &  Pol  868. 
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the  estate  of  Elsworth)  and  the  propriety  of  making  him.  a  party 
as  consequent  to  the  absence  of  that  right,  Ex  parte  Porter ^{a) 
Clements  v.  Langley,{b)  Wood  v.  Dodgson,{c)  Afialo  'vl  Four^ 

drinier,{d)  Ex  parte  Moore.{e)  ''         •' 

»  •    . 

Mr.  Walker  and  Mr.  Elmsley^  for  the  plaintiff. 

•  . 

Mn  SwanstoHf  Mr.  Romillf/,  Mr.  BacoUf  Mr.  Hargrave  and 
Mr.  Riddell^  for  the  severlil  defendants.  .        ^ 

4 

Yice-Chjlncellor  : — I  think  it  is  impossible  to  dispose  of 
this  case,  except  experimentally.  There  are  several  questions  to 
be  considered, — the  first  is,  Supposing  that  the  plaintiff  had 
))rought. before  the  Court  all  4he  parties wbo attended  the  meeting 
df  the  18th  of  February,  1839,  the  most  important  meeting,  and 
no  other  persons  were  suggested  as  necessary  parties,  the  case 
would  be  relieved  of  Brook,  of  the  assignees  of  Elswortb,  and  all 
the  other  parties,  but  it  would  not  however  follow,  as  the  plain- 
lift's  argiunent  supposes,  that  because  Wilson,  one  of  those  who 
attended  the  meeting,  was  liable,  therefore  all  who  attended  that 
meeting  must  be  liable  also.  Mr.  Wilson  had  been  a  most  active 
party  from  the  beginning-, — very  little  bad  been  done  in  which 
he  had  not  been  more  or  less  concerned — he  attended,  a  great 

number  of  meetings — he  had  filled  important  offices,  and 
[*60]    on  ihat  day  he  took  a  part  in  the  transactions.    *Some  of 

the  other  persons, — 1 4ake  Goodman  as  an  example, — had 
nothing  to  do  with  the  antecedent  transactions.  The  mere  fact 
that  Goodman  was  then  present,  cannot  of  necessity  lead  to  the 
eonclusion  that  he  was  liable  to  the  bankers.  I  cannot  avoid 
.  coming  to  the  conclusion  that  every  one  of  the  parties  present 
there  might,  a^  against  the  bankers,  have  had  a  case  different 
from  the  others.  Several  issues  would  therefore  have  to  be  di- 
rected,  applicable  to  the .  divers  cases.  I  should  be  very  glad  to 
take  that  course ;  for  the  decision  of  a  court  of  law  wou^  furnish 
a  satisfactory  rule  for  ascertaining  the  position  of  the  parties. 

(a)  4  I>«a.  6l  Ch.  774.  S.  C.  Mont.  6b  (e)  3  Ms.  9l  Sel  195. 
Ayr.  881.                                                         (^6  Bing,  306. 

(b)  5  B.  &  Ado].  379.  («)  3  Glya  6l  Urn.  166. 
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Unfortunatelyi  nathe  case  stands,  that  would  bedirecting.an  is- 
«ue  to  try  their  liability ,  reserving  the  question,  whether  any- 
other  persons  were  necessary  parties  to  the  suit ;  it  would  be  a 
most  inconvenient  form  of  proceeding,  for  it  might  lead  to  the 
trial  of  further  issues  hereafter  in  another  suit,  against  those  per* 
sons.  I  should  be  reluctant  to  leave  the  case  open  to  that  con- 
tingency if  it  could  be.  avoided. 

The  assignees  of  Elsworth^  one  of  the  defendants,  who  has 
become  bankrupt,  are  not  parties  to  the  suit.  If  he  was  dis- 
charged  by  his  certificate,  then  his  assignees  ought  to  be  here* 
As  Efsworth  is  a  party  to  the  record  that  question  would  be  de- 
cided,  but  with  this  inconvenience,  that  if  ho  was  discharged  the 
recoird  is  defective^ — the  bankrupt  must  be  disniissed,  and  the 
assignees  will  not  be  bound  by  the  decision.  The  ease  is  one* 
which  depends  Entirely  upon  what  a  jury  may  find.  Where 
there  is  not  a  given  casci  it  is  impossible  to  say,  without  previ- 
ously trying  the  case,  whether  a  trustee  for  general  public  pur- 
poses is  or  is  uot  liable  personally  for  ezpenseaincurred.[l] 
The  case  of  Ex  parte  Porter  jlfl)  *is  not  very  eaqr  to  be  c  {^1} 
imderstood;  I  have  no  doubt  it  was  well  decided.  The 
judges  were  unanimous;  and  I  cannot  help  thinking  it  nuist 
hi^ve  been  inaccurately  reported.  The  case. as  reported  was  thik : 
— ^A.  wished  to  borrow  money  of  som^  bankers  for  bis  own  pur- 
poses-^his  purpose  was  to  lend  it  to  another  person]  4bat.  fmt 
was  immaterial — he  simply  wished  to  borrow  money  for  iiis  own 
purposes ;— he  went  to  B.  and  said  ''  The  baiikers  will  lend  me 
the  money  if  you  will  join  with  me  as  security  to  tJiem ;".  and 
this  being  acquiesced  in,  A.  and  B.  became  jointly  and  severally 
liable  to  the  bank,  upon  a  joint  and  several  promissory  note,  for 
the  money.  A.  became «  bankrupt,  and  it  was  h^eld  that  B.  could 
not  prove  under  that  bankruptcy,  bocause,  it  .was  said,  that  both 
of  them  were  eith^  to  be  considered  as  principal  debtors,  or  both 
as  sureties  to  the  bank.  They  were  both  principal  debtors  be*  ^ 
yond  all  dispute  as  between  A,  and  B.  and  the  bank*    Tbi^  was 

(fl)  4  Dea.  &  Ch.  774. 

[1]  Traitees  tor  pablic  purposes  cannot  bind  themtelvss,  or  their  successors  by  nny 
contract  not  kuthorixed  by  the  statute  from  which  they  derlre  their  authority.  Tkm 
Tr%HeM  of  tkt  Awhurm-Ae^dmny  y.  Strong,  Hopk..3T6. 
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a9  cleariy  asserted  a  principle  as  could  be.  A.  and  B.  were  IxKh 
liable  as  principals  to  the  bank  ;  but,  as  between  A.  and  B.,  Bi 
was  purely  a  surety.  It  was  a  common  case,  and  I  am  at  loss  to 
understand  why  it  was  held  that  B.  could  not  prove. 

This  case  is  one  of  so  much  difficulty  that  1  am  diqx)sed  to 
give  the  plaintiff  the  option  either  of  dismissing  Elsworth,  or  of 
trying  the  case  against  Elsworth,  keeping  him  before  the  Court, 
subject  as  the  plaintiff  will  be  to  the  risk  of  having  to  incur  the 
expense  of  trying  it  over  again  if  the  assignees  ought  to  be 
parties.  ' 

It  appears  to  me  that  these  trustees  are  sureties  to  one  another 
to  some  extent, — so  far  as  they  have  made  themselves  liable. 
With  regard  to  Brook,  be  was  made -a  defendant:  originally ;  he 
w^s  present  at  the  meeting  of  the  7th  of  January,  1839, 
[*62]  and  I  confess  I  do  not  see  *how  it  is  possible,  if  the  point 
be  insisted  upon,  to  avoid  the  necessity,  of  making  his  re- 
presentatives parties.  If  they  are  made  parties  at  the  suggestion  of 
the  other  defendants,  and  it  shall  afterwards  turn  out  that  Brook 
was  not  liable,  and  was  an  unnecessary  party,  the  costs  of  bringing 
his  -representatives,  before  the  Court  may  fall  on  the  other  defen- 
dants. 

The  great'difficulty  which!  have  had  in  the  case,  and  which 
compels  me  to  treat  it  in  what  I  may  call  an  experimental  man- 
BOPy  is,  with  r^ard  to  the  situation  of  any  trustees,  other  than 
those  who  were  present  at  the  two  meetings  which  have  been 
principally  referred  to.  I  take  tiie  law  to  be  quite  clear,  from 
6iggins  V.  Livirfff»tgme\(a)  that  if  trustees  of  a  turnpike  road, 
canal,  or  any  other  pubtie  wotk,  act  strictly  within  the  line  of 
their  duty,  they  will  not  be  personally  liable  unless  upon  a  spe- 
<dal  contract.  If  they  act  beyond  the  scope  of  their  public  powers 
and  order  works  to  be  done  for  which  there  is  no  fund,  they  may 
then  be  personally  liaUd  to  the  parties  who  advance  money  to 
defray  the  expenses  of  such  works ;  that  Would  always  dep^d 
upon  ^e  circumstances  of  each  particular  case.  In  this  case, 
there  being,  as  I  suppose,  no  fund  whatever,  but  tolls  being  ex- 
pected to  be  taken,  money  was  borrowed  from  the  banker^  in  6r- 
der  to  make  the  road.    Unquestionably,  the  parties  in  such  a 

(a)  4  Dow.  P.  C.  341. 
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transaction  exceeded  their  powers,  and  I  should  be  almoet  with* 
out  a  doubt  as  to  the  petsonal  liiObility  of  those  who  ordered  the 
work  to  be  done,  and  borrowed  the  money  for  that  purpose. 
They  considered  that,  by  extending  their  road  they  should  im- 
prove their  tolls  and  thereby  acquire  funds  enough  to  pay  the 
expense  of  the  works,  but  they  had  not  tolls  coming  to  an 
amount  sufficient  to  justify  the  'expenditure  at  the  time ; —  [*  63] 
the  act  therefore  was  altogether  one  exceeding  their  po^- 
6r8.[2]  I  am  not  now  considering  an  abstract  point  of  this  kind,— - 
whether,  if  three  persons  agree  together  that  they  will  do  certain 
works  involving  a  certain  expenditure  of  money,  and  in  conse- 
quence of  that  resolution  the  work  be  done,  and  being  afterwards 
nnproductive  of  the  ei^pected  profit  or  return  in  the  shape  of  tolls 
or  otherwise,  one  of  the  three,  rather  than  allow  the  persons  em- 
ployed to  go  unpaid,  himself  chooses  to  pay,  there  imust  not  be 
a  right  of  contribution  between  them.  It  is  one  question,  who 
might  be  liable  inter  se,  and  another  .question  who  may  b^' liable 
to  a  third  party.  I  am  now  upon  the  question  of  the  legal  liabi- 
lities of  thesedefi^dants  to  the  bankers  under  the  actual  circutn* 
stances  which  severally  affect  tbenx.  It  is  suggested  that  some 
other  persons  ought  to  be  parties ;  and  in  going  back,  and  look- 
ing at  the  time  when  the  debt  was  contracted,  the  persons  who 
then  attended  the  meetings,  who  must  be  taken  to  have  authop* 
ized  the  works  to  be  done,  in  whole  or  in  part,  and  who  there^ 
fore  authorized  the  expenditure, — it  appears  to  me  impossible, 
without  trying  the  case,  lo  ascertain  with  certainty  who  are  liable 
and  who  are  not.  I  confine  the  observation  to  those  person^ 
whose  names  appear  in  the  book,  or  who  attended  at  the*  meet- 
in  g :  no  others  I  think  can  be  liable  :  there  is  no  pretence  for 
saying  that  merely  because  a  man  is  a  commissioner  or  trustee, 
if  he  did  tiot  attend,  that  he  is  liable.  With  regard  ib  those  who 
attended,  if  the  defendants  say,  that  any  of  them  are  liable,  (and 
as  the  defendants  have  the  same  means  of  information  as  the 
plaintiff,  I  think  they  are  bound  to  point  out  which  of  those  per- 
sons they  allege  are  necessary  parlies,)  I  must  require  the  plain- 
tiff either  to  make  those  pdtsonls  parties,  or  to  waive  any  relief 

[9]  Scott  T.  Tie  EagU  Fire  Company,  7  Paige,  198,  303. 
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irgaitist  thein.[3]    The  same  quostioD,  however,  will  oceur  with 

^  respect  to  them,  as  in  the  case  of  Brook,  if  it  turns  out 

[*64]    they  are^ot  liable ;  that  is,  whether  the  costs  of  making 

them  defendants  ought  not  to  fall  upon  the  defendants 

raising  the  objection,  and  not  upon  the  plaintiff.  . 

.  ■  ' '     "" 

IBth  and  22d  Jan.  IB45. 

Bnouas  the  bill,  without  costs,  as  to  so  much  of  the  bill  as  prays  any  Klief 
'aj^ainst  the  defendant  ElBWort|i.  And  as  to  so  mnch  of  the  bill  as  seeks  relief 
against  the  other  defendanfii,  the  X^art  is  of  opinion  that  aaeh  farther  proceed- 
ings  should  be  bfld  as  may  be  necessary,  for  the  purpose  of  ascertaining  the  liabi« 
lity  (if  any)  of  each  of  such  reipaining^  defendants,  to  contribute  tdvards  making 
good  to  the  plaintiff  the  amount  claimed  to  be  due  to  him  in  respect  of  the  princi- 
pal, interest,  and  costs  paid  by  hnn  to  Messrs.  Beckett,  Blayds  &»  Co.,  as  in  &c.f 
and  the  costs  of  'defending  the  action  brought  by  them  as  in  &c.  But  that  ancli 
Airther  proceedings  ought  not  to  be  had  unless  all  pe];|0]|B  (if  any)  other  than 
ifnb  remaining  defendants  who  were  liable  to  contribute  towards  making  good  to 
the  plaintiff  bis  aforesaid  demand,  were  parties  thereto,  to  the  intent  that  the  same 
may  be  final.  And  it  appearing  that  the  defendant  Goodman,  by  bis  several  an- 
swer; and  also  the  defendants  Wilson,  Horn,  Pawson,  Rogerson,  Furbahk,  and 
Eyres,  by  their  joint  and  several  answer,  had  insisted,  that  if  it  should  be  held  that 
they  h^  become  Kable  to  pay  or  contribute  to  the  payment  of  any  part  of  the  costs 
and  damages  in  the  biU  alleged  to  have  been  incurred  or  paid  by  the  plaintiff,  that 
the  several  perrons  in  the  said  answers  mentioned  or  referred  to  were  equally  liable 
to  contribute  rateably  to  the  payment  of  the  said  costs  and  damages ;  and  it  also 
appearing  that  the  defendant  Hargrave,  by  his  answer,  had  submitted  whether  eer^ 
iain  penoAB  mentioned  or  referred  to  in  kis  answer,  or  some  of  them  ought  not  to 
be  parties  or  a  pfirty  <to  the  suit,  the  Court  required  tl^e  plaintiff  to  elect  whether 
he  would,  by  amending  his  bill  ur  otherwise,  make  parties  to  the  suit,  the  assignees 
of  Elsworth  and  such  of  the  persons  mentioned  or  referred  to  in  the  aforesaid  an- 
ewers  of  Goodman,  Witoon,  Horn,  Pawson,  Rogerson,  Furbank,  Eyres,  and  Har- 
grave, as  he  might  be  advtsed»  or  to  waive  all  such  right  of  contribution  (if  any)  in 
sespect  of  bis  aforesaid  deiAdnd  in  this  caus^  as  he  might  have  against  any  persons 
other  than  the  said  defendants  ; — And  the  plaintiff,  by  his  counsel,  having  elected 
not  to  waive  any  right  he  might  have  against  persons  not  now  parties  to  this 
Buit : — ^The  Court  doth  order  that  this  cause  do  sfand  over,  and  that  the  plaintiff 
be  at  liberty  to  make  the  several  persoAs  mentioned  or  referred  to  in  the  said  an- 
■wers  as  aforesaid,  or  iheir  representative^  and  assignees,  and  the  assignees  of  the 
defendant  Eisworth  and  such  other  persons  (if  hny)  as  he  may  be  advised,  parties 
to  this  suit,  either  by  amendment  or  supplemental  bill  or  bill  of  revivor  as  he  may 
be  advised.  But  the  plaint  iff  is  not  to  be  bound  to  make  parties  such  (if  any) 
IHSl  joi  the  pertans  metatloned  or'refelved  to  *in  the  siUd  answers  as  aforesaid,  ae 
agifinst  whom  the  plaintiff  may  be  willing  at  the  fature*hearing  of  the  cause 


[3]  The  Attorney  General  v.  The  Mayor  j-c.  of  Poole,  4  MyL  &,  Cr.  17,  39. 
Duw  V.  Bouchaud,  10  Paige,  447, 454.    Lund  v,  Blanehard,  ante,  23. 
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to  wave  any  el^im  to  eontribation  in  respect  of  the  matters  in  the  biti  mentioned. 
Liberty  to  bring  on  the  cause  again  for  bearing  ;  and  in  the  meai^time  to  apply; 
Leave  to  amend  by  making  the  said  persons  and  other  proper  persons  (if  any)  par- 
ties to  this  suit.  Liberty  to  all  parties  to  Apply  as  they  may  be  advised.  The 
plaintiff  ta  pay  to  the  defendants  the  costs  of  the  day. 


Roy  v.  GiBBOcr.       \  >      , 

1844 :  July  lOtb.  f 

An  exeentor  who  had  proved  the  will  in  India-,  and,  in  bis. answer  admitted  thitt, 
after  payment  of  all  the  known' d^bts,  a  certaiu,  balance  of  the  estate  remained 
in  bis  hands,  subject  to  other  charges  and^ezpenses,  the  amount  of  which  he  had 
not  ascertained,  and  thaC  he  had  iovested  such  balance  on  personal  security  in 
India, — ordered  to  pay  the  balance  into  Coui^,'  allowing  a  feasonable  sum  to  be 
retained  in  respect  of  the  suggested  dsdtioti&nsk  by  a  day  which  would  afford  tioie 
for  the  remittance  of  the  fond  from  Indja.  . 

•  •     • 

An  administration  strit,  by  jtfae  residuary  legatees  against  the 
sttrvinng  executor,  who  had  proved  the  will  in  India,  and  an* 
other  executor  who  |iad  proirbd  the  same  will  in  England.  The 
Indian  executor,  (residing  in  England  at  the  iivat  of  his  motion^) 
by  his  answer,  admftted,  that,  after  paying  all  the  debts  he  knew 
of,'  there  Remained  in  his  hands  49,570  rupees,  subject  to  certain 
expenses,  and ti  commission  which:  he  claimed  thereon.  The 
defendant  stated,  that  he  had  lent  such  balance,  at  interest  at  7 
per  cent,  fa  Messrs.  Watson  d^  Co.  of  C^IcutCai  of  which  firm  de- 
fendant then  was,  but  had  since  ceased  to  be  a  partner ;  he  added, 
that,  in  March,  1844,  he  had,  on  the  api^lication  of  the  soIicitOTB 
of  the  plaintijSTs  for  the  investment  of  the  fund  in  England,  given 
notice  to  Watson  &  Co.  of  the  withdrawal  of  the  fund,  and^  by  a 
letter  transmitted  in  April,  he  had  directed  the  money  to  be  remit- 
ted. The  answer  also  stated,  that,  since  the  defendant  had  left 
India,  some  payments  had  been  made  by  Wateon  d&  Co.  on  his 
behalf  as  executor,  in  respect  of  thp  testator's  estate,  the  particu- 
lars of  which  he  had  written  for^  but  had -not  yet  received. 

The  piainttfis  moved  for  the  payment  into  Court,  «on 
•or  before  the  I7th  of  July,  by  the  defendant,  the  Indian    [•66] 
executor,  of  49572.  being  the  value  of  49,570  rupees,  or 

Vol.  IV.  8 


1 


66  CASES  IN  CHANCERT. 

^  1844.— Roy  t.  Gibbon.  ^ 

such  Other  sum  sterlUig  as  might,  on  the  17th  of  July,  be  such 
yalue,  or  for  the  deposit  of  the  rupees  in  the  bank. 

Mr.  Romilly  and  Mr.  Speed  for  the  motion. 

Mr.  Woody  for  the  defendant,  cited  Richardsofi  v.  The  Bank 
of  England^{a)  Quarrell  v,Beckfordj{b)  ^tnd  Freeman  v.  Fair- 
lie,{c)  in  support  of  the  argument,  (hat  the  admission  of  the  money 
in  question,  being  in  the  executor's  hands,  was  not  distinct  enough 
to  found  an  order  for  payment  into  Court. 

The  Yxce-Chancellor  said  that  the  rule  on  the  subject  of 
the  order  for  payment  of  money  into  Oouri  was,  perhaps,  less 
strict  at  the  present  day,  than  it  was  stated  in  Freeman  v.  Fair- 
lie.  The  practice  now  was,  that  where  a  party  charged  himself 
with  the  receipt  of  a  fund,  he  was  bound  by  that  charge  until  he 
had  relieved  himself  from  it  by  showing  a  proper  application  of 
the  money.  It  was  not  enough  for  a  party,  whose  duty  it  was 
to  know  the  truth  and  be  ready  with  information,  to  leave  the 
application  iu  doubt,  by  n^erely  expressing  ignorance  with  regard 
to  the  charge^  Id  which  the  fund*was  liable,  .  Still  less  was  it 
sufficient,  as  iu  this  case,  to  rely  upon  a  disposition  of  the  fund^ 

which  in  substance  amounted  to  a  breach  of  trust,  as  an 
[*67J    objection  *to  the  usual  order  for  securing  the  fund.  .  The 

question  w^  now  wholly  one  of  time. 
.  The  defendant  may  retain  a  reasonable  sum  in  respect  of  the 
claim  for  expenses  and  commission,  and  the  remainder  must  be 
paid  into  Court^l] 


The  fuqd  was  «rdered  to  be  paid  wto  Court  on  or  before  the  2d  day  of  Michael- 
maB  Term,  the  defendant  underlaktpg  to  invest  it  in  consols  if  remitted  irom  India 
before  that  time. 

(a)  Fef  Lord  Coltenliam,  4  Myl.  &  (h)  14  Ves.  177. 

Cr.  17&.  Xc)  Per  Lord  £Idoo,  3  Merir.  39. 

[1]  When  a  trustee  &c.  admitting  money  to  be  in  his  hands,  wHl  be  reqtilred  to 
pay  it  into  Court,  see  further,  Haggerty  v.  Dvaiu,  1  Paige,  381 ;  Jfeysr  t.  MnUrieu, 
4  Beay.  343  ;  RothweU  v.  Rotjiwtll,  2  Sim.  &,  Sta.  S18;  CoUit  t.  CoUU,  %  Sim. 
3^5 ;  BoMchetti  v.  Power,  8  Beav.  98. 
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Fletchbr  v.  Fletcher. 

1844 :  17th,  18th,  19th  and  25th  July. 

The  testator,  by  a  ▼olontary  deed,  covenanted  with  trustees  that  hi  ease  A.  and 
B.,  his  two  natural  aons,  «r  either  of  them  ehoald  sunriTO  him j^  his  (the  testator's) 
ezeoutors  and  administraton  should  within  twelve  months  after  his  death  pay  to 
tmsteea  named  in  the  deedi  &0.000L  upon  trust  for  such  of  them,  (A.  and  B.,)  aa 
should  Attain  twenty-one  and  be  living  at  the  time  of  his  death  ;  and  if  neither 
of  them,  having  survived  him,  should  attain  twenty -one,  then  upon  trust  for  him 
(the  testator)  his  executors  and  adminbtraters.  The  testator  retained  the  deed 
in  his  own  possession  until  his  death,  and  did  not  communicate  it  either  to  the 

trustees  or  to  A.  and  B.    The  testator,  by  his  will,  dated  some  yeaxs  later  than 

»  .  .  ■ 

the  deed,  bequeathed  all  his  property  upon  trust  for  the  benefit  of  hia  wife,  his 
said  sons  A.  and  B.,  and  his  legitimate  children.  After  the  death  of  the  testator, 
the  deed  of  covenant  was  found  amongst  his  papers.  A.  survived  the  testator, 
and  attained  twentyone : — Held,  iini  although  the  deed  of  covenant  wais  volon* 
tary«  it  nevertheless  created  a  trust  for  A.,  and  that  the  refusal  of  the  trusteo  to 
sue  at  law  upon  the  covenant  did  not  prejudice  the  right  of  A.  to  recover  the 
payment  of  the  debt  out  of  the  assets  of  the  testator. 

That  the  deed  was  not  of  a  testamentary  natare,  there  being  no  power  of  revoca- 
tion reserved  to  the  covenantor. 

That  the  retention  of  the  deed  in  the  possession  of  the  covenantor,  and  the  absenee 
of  communication  respecting  it  to  the  trustees  and  the  ceatuis  que  tmst  did  not 

.  affect  its  validity. 

The  bill  was  filed  by  Jacob,  a  natural  sdn  of  the  testator,  Ellis 
Fletcher,  for  the  payment,  by  the  defendants,  his  executors,  out 
of  the  assets,  of  a  sum  of  60,000/.,  with  interest  thereon,  from  (he 
expiration  of  twelve  months  from  the  decease  of  the  testator. 
The  claim  was  founded  upon  a  voluntary  deed,  executed  by  the 
testator,  between  four  and  five  years  before  his  death,  which 
was  thenceforward  retained  by  the  testsitor  in  his  own  posses- 
sion, without  having  been  communicated  either  to  the 
^trustees  appointed  in  the  deed,  or,  so  far  as  it  appeared  to  [*68] 
the  plaintiff  or  the  other  patties  interested  under  it,  and 
which  was  ultimately  discovered  scJme  years  after  the  death  of  the 
testator,  by  a  person  the  executors  employed  to  make  a  schedule 
of  his  papers,  by  whom  it  was  found,  wrapped  together  with  axx 
examined  copy  of  the  same  deed,  in  a  brown  paper  parcel. 

The  indenture  in  question  was  expressed  to  be  made  the  1st 
day  of  September,  18S9,^  between  Ellis  Fletcher  of  the  one  part, 
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and  five  trustees  therein  named  of  the  other  part ;  and  it  recited 
that  Ellis  Fletcher,  being  desirous  of  n^aking  provision  for  his 
two  natural  sons,  John,  then  of  the  age  of  eleven  years,  and 
Jacob,  (the  plaintiff,)  then  of  the  age  of  six  years,  had  proposed 
and  agreed  to  enter  into  the  covenant  and  declaration  of  trust 
thereinafter  contained )  and  it  was  thereby  witnessed^  that,  in 
consideration  of  the  premisQs  and  of  the  natural  love  and  affec-  , 

tion  which  Ellis  Fletcher  bore  towards  his  said  sons  John  and  | 

Jacob,  he  the  said  Ellis.  Fletcher  did,  for  himself,  his  heirs,  ex-  \ 

ecutprs,  and  administrators,  covenant  and  agree  with  and  to  the  | 

said  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
that,  in  case  the  said  John  and  Jacob,  or  either  of  them,  should 
survive  thejsaid  Ellis  Fletcher,  then  and  in  such  case  the  heirs,  ex- 
ecutors, o^.administratorsof  him  the  said  Ellis  Fletcher,.8liouldand 
would,  within  twelve  calendar  niontbs  next  after  his  decease,  well 
and  fully  pay,  or  cause  to  be  paid,  unto  4hesaid  trustees,  their  ex- 
ecutors, administrators,  and  assigns,  the' sum  of  60,0002.    Andit 
was  thereby  expressed  to  be  agreed  and  declared,  and  particular- 
ly the  said  Ellis  Fletcher  did  thereby  declare,  that  the  said  trus- 
tees, and  the  survivor  of  thetn,  and  the  executors,  administrators, 
and  assignsof  such  survivor,  should  stand  and  be.possessed 
[*69]    of  and  interested  in  the  said  sum  of  60,0002.  *when  ancf 
as  the  same  should  come  to  their  or  his  han^s,  upojQ  trust 
for  the  said  Johii  and  Jacob,  or  such  one  of  them  as  should  attain 
the  age  of  twenty-one  years  and  should  be  living  at  the  decease 
of  the  said  Ellis  Fletcher,  and  their  or  his  executors,  administra- 
tors, and  assigns ;  and,  if  both  of  them  ^ould  attain  that  age, 
and  be  then  .living,  then  the  same  to  be  divided  between  them  in 
equal  shares  as  tenants  in  common.    And  it^was  thereby- express- 
ed to  be  further  agreed  and  declared,  that  in  case  neither  of  them, 
th^  said  John  and  Jacob,  having  survived,  the  said  Ellis  Fletcher, 
should  attain  the  age  of  twenty-one  years,  then  the  said  sum  of 
60,0002.  should  remain  and  be  in  trust  for  Ellis  Fletcher,  his  ex- 
ecutors, administrators,  and  assigns,  and  be  deemed  part  of  his 
personal  estate^    And  it  was  declared  that,  if,  on  the  decease  of 
the  said  Ejlis  Fletcher,  the  said  John  and  Jacob,  or  either  of 
therh,  should  be  under  the  age  of  twenty-one  years,  then  the  trus- 
tees or  trustee  for  the  time  being  should  invest,  in  their  or  his 
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names  or  name,  the  said  sutn  of  60,000/.,  or  so  much  thereof  as 
should  not  be  absolutely  vested  or  payable  under  the  trust  there- 
in mentioned,  and  should  stand  and  be  possessed  of  the  said 
stocks,  funds,  and  securities  upon  trust  to  pay  and  apply  the 
whole  or  a  competent  part  of  the  interest  or  dividends  of  the  said 
sum  of  60,000/.  unto  or  for  the  maintenance -or  education  of  the 
said  John  and  Jacob  during  their  minorities,  with  power  to  raise 
and  apply  sums,  not  exceeding  10,000/.  each,  for  their  prefer<- 
ment  or  advancement.    And  it  was  further  agreed  and  declared, 
that,  after  the  decease  of  the  said  Ellis  Fletcher,  the  trustees  or 
trustee  for  the  time  being,  until  the  said  trust  moneys  should  vest 
absolutely  in  some  person  or  persons,  under  the  trusts  thereinbe- 
fore expressed,  should  receive  and  accumulate  the  interest,  divi- 
dends, and  annual  produce  thereof,  or  so  much  thereof  as 
should  be  unapplied  and  undisposed  of  under  the*said    {*7'0] 
trusts ;  and  that  the  said  interest,  dividends,  and  accumu- 
lations should  belong  to  and  be  in  trust  for  the  person  or  persons 
who,  under  the  trusts  thereinbefore  declared,  should  ultimately 
become  entitled  to  the  fund  or  funds  from  which  such  accumu* 
lations  should  have  proceeded.     And  the  deed  cohtained  the 
usual  clauses  enabling  the  trustees  to  give  receipts  and  for  indem- 
nifying them. 

The  testator,  by  his  will,  dated  the  11th  of  Jamiary,  1834, 
after  revoking  all  previous  testamentary  dispositions  which  he 
might  haye  made,  gave  and  devised  all  his  real  and  personal  es- 
tate to  the  trustees  and  executors  therein  named,  upoii  certain 
trusts;  for  the  benefit  of  his  wife,  his  said  sons  John  and  Jacob, 
and  his  three  legitimate  children,  who  were  infants. 

The  testator  died  on  the  26lh  of  April,  1834.  John,  one  of 
his  said  sons,  died  in  1836,  an  infant.  The  plaintiff,  Jacob,  the 
other  son,  attained  twenty -one,  in  September,  1843.*^ 

The  plaintiff,  by  his  bill,  claimed  to  have  l)ecome  solely  enti* 
tied  to  the  60,000/.  and  interest,  under  the  indenture  of  covenant 
of  September,  1829,  upon  the  death  of  John,  his  brother,  un(ler 
twenty-one;  and  the  bill  prayed  that  the  said  indenture  might,  if 
necessary,  be  established ;  and  that  it  might  be  declared  that  by 
virtue  thereof  the  plaintiff  was  entitled  to  have  the  sum  of  60,000/, 
and  interest,  in  addition  to  any  benefit  given  to  him  by  the  testa- 
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tor's  will ;  and  that  the  defendants,  the  executors,  might  be  de« 
creed  to  pay  to  the  plaintiff  what  should  be  due  to  him  in  respect 
of  the  same. 

The  executors  admitted  assets.  The  surviving  trustees 
[*71]  named  in  the  indenture  of  covenant  of  September,  *1829, 
by  their  answer,  said,  that  they  had  not  accepted  or  acted 
in  the  trusts  of  the  indenture ;  and  they  declined  to  accept  or  act 
in  such  thrusts,  unless  the  Court  should  be  of  opinion  that  they 
were  bound  so  to  act ;  they  also  declined  to  take  proceedings 
either  at  law  or  in  equity,  or  to  permit  their  names  to  be  used  for 
the  purpose  of  recovering  the  said  sum  of  60,000/.,  except  under 
the  order  and  upon  being  indemnified  by  the  decreeof  the  Court ; 
and  they  declined  to  receive  the  said  sum,  or  to  hold  it  upon  the 
trusts  of  the  indenture  unless  under  such  decree ;  but  they  stated 
that  they  were  willing  to  act  as  the  Court  should  direct. 

Mr.  RomiUy  and  Mr.  Webster^  for  the  plaintiff,  subnlitted| 
first,  that  the  deed,  though  voluntary,  was  yet  complete,  and  ef- 
fectually created  a  trust  for  the  objects  of  it ;  leaving  nothing 
for  the  Court  to  perfect.  On  this  part  of  the  argument  .the 
cases  of  M^Fadden  y.  Jenkynsi^)  and  Meek  y.  Ketileipell^{b) 
and  most  of  the  cases  there  mentioned,  were  cited.  Secondly, 
that,  where  the  Coiirt  is  not  called  upon  to  complete  a  transac- 
tion for  which  there  is  no  consideration,  but  is  only  called  upon 
to  ^ive  to  the  transaction  its  legal  effect,  the  circumstance  that 
it  is  voluntary  is,  as  against  legatees  and  other  parties  equally 
voluntary,  no  objection :  WUliqmson  v.  CodAngion,{c)  Bill  v. 
Cureton,(d)  Jefferys  v.  Jefferys^{e)  Beard  v.  NutihalL{g)    That 

the  voluntary  deed,  therefore,  was  paramount  to  the  will : 
[•72]     Jones  v.  Powell,{h)  Peck  v.  PaTrot,{i)  *BoUan  v.  BoU 

ton,{k)  Clough  v.  Lambert,(l)  Boughton  v.  Boughton,{m) 
Villers  V.  Beaumont.{n)  The  circumstance  that  the  deed  was 
retained  by  the  covenantor,  in  his  own  possession,  did  not  affect 

(a)  1  Hare,  458:  S.  C.  1  Phmips,  153.        (h)  1  Eq.  Ca.  Ab.  84. 

(b)  Id.  464,  [affirmed,  1  PhillipB,  342.]        (i)  1  Ves.  236. 
(e)  1  Ve».  511.  {k)  3  Swans.  414. 

(d)  2  Myl.  &  K.  503.  W  10  8tm.  174. 

(e)  Cr.  &  Ph.  138.  (m)  1  Alk.  625. 
(g)  I  Vem.  427.  Cn)  1  V^m.  108. 
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its  validity,  or  make  it  less  binding  :  Doe  d*  Oarnons  v. 
Kniffhtj{a)  Exton  v.  Scott,{b)  Dillon  v.  Copptn,(c)  Hall  v.  Pal- 
fner{d)  An  action  of  covenant  might  be  maintained,  at  law,  upon 
the  deed :  Tufnell  v,  Con8table,ie}  Jones  v.jyiai76,(g^)and  Stephens 
V.  Trueman,{h,)  There  being  no  doubt  of  the  legal  force  of  the 
instrument,  and  therefore  no  necessity  for  a  trial  at  law,  the  Court 
"  will  not  send  it  to  law  to  make  two  suits  out  of  oiie  :"(>t)  Pearce 
V.  Creswicke,{k)  Vernon  v.  Vernon.{l)  The  trust,  being  com- 
plete, would  not  be  fiUowed  to  fiiil  from  the  want  of  an  efficient  * 
trustee ;  and  the  forbearance  of  the  trustee  to  sue  would  not  be 
allowed  to  affect  the  right  of  the  cestui  que  trust :  Leehmere  v. 
Earl  of  Carlisle.{m) 

Mr.  T^nney  and  Mr.  Folleli,  for  the  infant  children  of  the  tes- 
tator, contended,  that  the  deed  amounted  iBerely  to  a  contract  be- 
tween two  persons  for  the  benefit  of  a  third,  who  was  not  a  party ; 
and  it  was  therefore  within  the  principle  of  Wallwj/n  v. 
Coutts,{n)  Colyear  v.  Countess  of  Mulgrave,(o)  and  cases  of 
tbat  class :  that  it  was  at  the  utmost  executory,  and,  being 
founded  *on  no  valuable  consideration,  this  Court  would  [*T3] 
not  interfere  to  give  effect  to  the  instrument. ..  In  sup- 
port of  this  view,  they  referred  to  the  first  class  of  cases  mentioned 
in  the  foregoing  note  of  the  argument  for  the  plaintiff.  And, 
lastly,  they  submitted  that  the  instrument  was  of  a  testamentary 
character)  and  as  such  was  incapable  of  being  sustained  until  it 
hjid  been  proved  as  a  will ;  and  that,  looking  at  it  as  a. will,  it 
was  clearly  revoked  by  the  subsequent  will  of  the  testator,*  which 
had  been  duly  proved :  Rigden  v.  Vallier^ip)  Cecil  v.  Butcher j{jj) 
Brackenbury  y,  Brackenbury^(r)  Woodbridge  v.  Spooneri{s) 
Ward  V.  Turner j(t)  In  re  Evans.{u) 

(a)  5  B.  &.  C.  671.  (m)  3  P.  Wma.  211,  215. 

(6)  6  Sim.  31.  <»)  3  Mer.  707. 

(<r)  4  MyL  4  Cr.  647.  .     .  («)  2  Keen,  81. 

(<f)  3  Hare,  532.  (p)  2  Ves.  252. 

(0  7  Ad.  &  El.  798.  (g)  2  J.  &  W.  565,  573. 

(jg)  5  Bing.  N.  C.  341.  (r)  9  J.  &  W.  391.^ 

(A)  1  Ves.  74,  per  Lord  Hardwicke.  («)  3  a  &;A.  233>  2361 

(0  Per  Lord  H.ardwicke,  1  Voa.  515.  (0  2  Vei.  431. 

(*)  2  Hare,  286.  (»)  2  €ro.  Mee^  &  Rob.  20a 

(0  2  P.  Wms.  594. 
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,  Mr.  James  Parker  and  Mr.  Sehoyn^  for  the  surviving  trustees 
of  the  voluntary  deed.  . 

Mr.  Spehpe  and  Mr.  Bazalgeite^  (or  tint  executors. 

Jiily  I9ch. — Vice-ChanCellor  : — ^It  is  not  denied,  that  if  the 
plainiifTin  this  ease  had  brought  an  action  in  the  name  of  the 
trustees,  he  might  have  recovered  the  money ;  and  it  is  not  sug- 
gested, that  if  the  trustees  had^  simply  allowed  their  name  te  be 
used  in  the  actibn,  their  conduct  could  have  been  impeached. 
There  are  two  classes  of  cases,  on^  of  which  is  in  favor  of,  and. 
the  other,  if  applicable,  against,  the  plaintiff's  claim.  The  ques-* 
tion  is,  to  which  of  the  two  classes  it  belongs. 

In  trying  the  equitable  question,  I  shall  assume  the 
[•74]  'validity  of  the  instrument  at  law.  If  there  was  any 
doubt  of  that,  it  would  be  reasonable  to  allow  the  plaintiff 
to  try  the  right  by  suing  in  the  name  of  the  surviving  trustee. 
The  first  proposition  relied  upon  against  the  claim  in  equity  wa% 
that  equity  will  not  interfere  in  favor  of  a  volunteer.  That  pro- 
position, though  true  in  many  cases,  has  been  too  largely  stated. 
A  court  of  equity,  for  example,  will  not,  in  favor  of  a  volunteer, 
enforce  the  perforn^ance  of  a  contract  in  specie.  That  it  will, 
however,  sometimes  act  in  favor  of  a  volunteer,  is  proved  by  the 
common  case  of  a  volunteer  on  a  bond  who  may  prove  his  bond 
against  the  assets.  Again,  where  the  relation  of  trustee  and  ces- 
tui que  trust  is  constituted,  as  where  property  is  transferred  from 
the  author  of  the  trust  into  the  name  of  a  trustee,  so  that  he  has 
lost  all  power  of  disposition  over  it,  and  the  transaction  is  com- 
plete as  regards  him,  the  trustee,  hnving  accepted  the  trust,  can- 
not say  he  holds  it,  except  for  the  purposes  of  the  trust ;  and  the 
Court  will  enforce  the  trust  at  the  suit  of  a  volunteer.  Accord- 
ing to  the  authorities,  I  cannot,  I  admit,  do  anything  to  perfect 
the  liability  of  the  author  of  the  trust,  if  it  is  not  already  perfect. 
This  covenant,  however,  is  already  perfect.  The  covenantor  is 
liable  at  law,  and  the  Court  is  not  called  upon  to  do  any  act  to 
perfect  it.  One  question  made  in  argument  lias  been,  whether 
there  can  be  a  trust  of  a  covenant  the  benefit  of  which  shall  be- 
long to  a  third  party ;  but  I  cannot  think  there  is  any  difiiculty 
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in  that.  Suppose,  in  the  case  of  a  personal  covenant  to  pay  a 
certain  annual  sum  for  the  benefit  of  a  third  person,  the  trustee 
were  to  bring  an  action  against  the  covenantor ;  would  he  be 
afterwards  allowed  to  say  he  was  not  a  trustee  ?  If  be  cannot  do 
so  after  once  acknowledging  the  trust,  then  there  is  a  case  in 
which  there  is  a  trust  of  a  covenant  for  another.  In  the 
case  *of  dough  v.  Lamberi{a)  the  question  arose  f  the  [*75] 
point  does  not  appear  to  have  beeil  taken  during  the  argu- 
ment, but  the  Tice-Ohanceilor  of  England  was  of  opinion  that 
the  covenant  bound  the  party ;  that  the  cestui  que  trust  was  enti* 
tied  to  the  benefit  of  it ;  and  that  the  mere  intervention  of  a  trus- 
tee made  no  difierence.  The  proposition,  therefore,  that  in  no 
case  can  there  be  a  trust  of  a  covenant,  is  clearly  too  large,  and 
the  real  question  is,  whether  the  relation  of  trustee  and  cestui  que 
trust  is  established  in  the  present  case. 

There  is  another  class  of  cases  i-^Bracfcenbury  v.  Bracken- 
bury  ^{b)  Cecil  V.  fiti/cAer,(c)and  others,  in  which  it  was  doubted 
whether,  if  the  author  of  a  voluntary  deed  retains  it  in  his  pos- 
session, the  Court  will,  interfere  in  favor  of  the  volunteer  to  have 
it  delivered  up ;  but  these  are  cases  which  I  think  hardly  afifect 
the  present  question. 

It  was  then  said  that  this  was.  an  agreement  by  A.  and  B.  for 
the  benefit  of  C,  a  stranger  to  both ;  and,  that,  according-  to  the 
cases,  of  wliich  Colyear  v.  LadffMulgrave{d)  is  an  example,  C, 
the  strange^,  could  not  enforce  the  agreement.  But  where  the 
transaction  is  of  such  a  nature  that  there  is  no  doubt  of  the  in- 
tention of  A.,  while  dealing  with  his  own  property,  to  cotistitutd 
B.  a  trustee  for  C,  and  B.  has  accepted  the  trust,  may  not  C.  be 
in  a  condition  to  compel  B.  to  enforce  the  legal  right  which  the 
trust  deed  confers  upon  him?  If  the  trustees  have  in  this  case 
accepted  the  trust,  I  think  the  decision  in  dough  v.  Lambert  ap- 
plies ;  and  if  they  have  not  accepted  the  trust,  I  seaFcely 
think  that  *fact  can  make  a  difference.  It  is  an  eztraor-  [*76] 
dinary  proposition,  that  nothing  being  wanted  to  perfect 


(a)  10  Sim.  174. 

(0)  14.  665. 

(&)  S  J.  &  W.  391. 

id)  9  Kma,  81 
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the  liability  of  the  eslnte  to  pay  the  debt,  the  plaintijBT  has  no  right 
in  equity-to  obtain  the  benefit  of  the  trust 


Equity  will  amst  a  party  claiming  under  a  voluntary  deed  of  eovenant,  by  enablini^ 
him  to  use  the  deed  either  at  law  or  in  this  Court. 

July  26/A.i— Vice-chancellor  : — The  objections  made  to  the 
relief  sought  by  the  plain tilf  under  the  covenant  in  the  trust  deed 
of  September,  1829,  were  three :  first,  that  the  covenant  was  vol- 
untary ;  secondly,  that  }t  was  executory ;  and,  thirdly,  that  it 
was  testamentary,  and  had  not  been  proved  as  a  will.  For  the 
purpose  of  considering  these  objections  I  shall  first  assume,  that 
the  surviving  trustee  of  the  deed  of  September,  1829,  might  re- 
cover upon  the  covenant  at  law ;  and  upon  that  assumption  the 
only  questions  will  be,  first,  whether  I  shall  assist  the  plaintifi*in 
this  suit  so  far  as  to  allow  him  the  use  of  the  name  of  the  sur- 
viving trustee,  upon  the  latter  being  indemnified,  a  course  which 
the  trustee  does-not  object  to  if  the  Court  shall  direct  it ;  and, 
secondly,  whether  I  shall  further  facilitate  the  plaintiff's  proceed- 
it)g  at  law  by"  ordering  the  production  of  the  deed  of  covenant 
for  the  purposes  of  the  trial. 

Now,  with  regard  to  the  first  objection,  for  the  reasons  which 
I  mentioned  at  the  close  of  the  argument,  I  think  the  proposition 
insisted  upon»  that  because  the  covenant  was  voluntary,  there- 
fore the  plaintiff  could  not  recover  in  equity,  was  too  l>roadly 
stated.  I  referred  to  the  case  of  a  volunteer  by  specialty  claim- 
ing payment  out  of  assets,  and  to  the  case  of  one  claiming  under 
a  voluntary  trust,  where  a  fund  has  been  transferred. 
[•77]  The  rule  against  relirf  to  volunteers  cannot,  I  •conceive, 
in  a  case  like  that  before  me,  be  stated  higher  than  this, — 
that  a  cbiut  of  equity  will  not,  in  favor  of  a  volunteer,  give  to  a 
deed  any  effect  beyond  what  the  law  will  give  to  it.  But  if  the 
author  of  the  deed  has  subjected  himself  to  a  liability  at  law,  and 
the  legal  liability  comes  regularly"  to  be  enforced  in  equity,  as  in 
the  cases  before  referred  to,  the  observation  that  the  claimant  is 
a  volunteer  is  of  no  value  in  favor  of  those  who  represent  the 
author  of  the  deed.  If^  therefore,  the  plaintiff  himself  were  the 
covenantee,  so  that  he  could  bring  the  action  in  his  own  name,  it 
follows,  from  what  I  have  said,  that,  in  my  opinion,  he  might 
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enforce  payment  out  of  the  assets  of  the  covenantor  in  this  case. 
Then,  does  the  interposition  of  the  trostees  of  this  covenant  makd 
any  difference  7    I  think  it  does  not.    Upon  this  part  of  the  case 
I  have  asked  myself  the  question  proposed  by  Yice-Chancellor 
Knight  Bruce,  in  Davetiport  v.  Bishopp^ia)  whether,  if  the  sur- 
viving trustee  chose  to  sue,  there  would  be  any  equity  on  the 
part  of  the  estate  to  restrain  him  from  doing  so ;  or,  which  is  the 
same  question,- in  principle,  whether,  in  a  case  in  which  the  au- 
thor of  the  deed  has  conferred  no  discretion  on  the  trustees  (upon 
which  supposition  the  estate  is  liable  at  taw)  the  right  of  the 
plaintiff  Is  to  depend  upon  the  caprice  of  the  trustee,  and  to  be 
kept  in  suspense  until  the  statute  of  limitations  might  become 
a  bar  to  an  action  by  the  trustee?    Or,  in  the  case  of  new  trus- 
tees being  appointed,  (perhaps  by  the  plaintiff  himself,  there 
being  a  power  to  appoint  new  trustees,)  supposing  his  own  nomi- 
nees to  be  willing  to  sue,  the  other  trustees  might  refuse  to  sue? 
I  think  the  answer  to  these  aiid  like  questions  must  be  in  the 
negative.     The  testator  has  bound  himself  absolmely. 
There  is  a  debt  created  *and  existing.    I  give  nq  assis*    [*78] 
tauce  against  the  testator.    I  only  deal  with  him  as  he 
has  dealt  by  himself,  and  if  in  such  a  case  the  trustee  will  not 
sue  without  the  sanction  of  the  Court,  I  think  it  is  right  to  allow 
the  cestui  que  trust  to  sue  for  himself,  in  the  namisof  the  trustee, 
either  at  law,  or  in  this  court,  as>the  case  may  require.    The 
rights  of  the  parties  cannot  depend  upon  mere  accident  and  ca- 
price.   Having  come  to  this  conclusion  upon  absk'nct  reasoning, 
it  was  satisfactory  to  me  to  find,  that  this  view  of  the  case  is  not 
only  consistent  With,  but  is  supported  by,  the  coses  of  Clouffh  v. 
Lambert,{b)  and  Williamson  v.  Qodrington,{c)     If  the  case, 
therefore,  depended  simply  upon  the  covenant  being  voluntary, 
my  opinion  is,  that  the  plaintiff,  would  be  entitled  to  use  the 
name  of  the  trustee  at  law,  or  to  recover  the  money  in  this  court, 
if  it  were  unnecessary  to  have  the  right,  decided  at  law,  and, 
where  the  legal  right  is  clear,  to  hitve  the  4ise  of  the  deed,  if  that 
use  is  material.[lj 

(a)  «  Y.  &  C.  e.  C.  451.  (c)  1  Ves.  seir.  511. 

(6)  10  Sim.  174. 

[I]  But  in  the  caie  of  an  imperfect  ▼duntary  deed  of  ajwfgnment,  neither  th* 


78  CASES  IN  CHANCERY^ 


1844^-*Fletcber  ▼.  Fletohsr. 


The  second  question  is,  whether,  taking  the  covenant  to  be 
executory,  the  title  of  the  plaintiff  to  relief  is  affected  by  that  cir- 
cumstance? The  question  is  answered  by  what  I  have  already 
said.  Its  being  executory  makes  no  dilFerencei  whether  the  party 
seeks  to  recover  at  law  in  the  name  of  the  trustee,  or  against  the 
assets  in  this  court.[2] 

The  thjrd  question  is,  whether  the  plaintiff  ia  precluded  from 
relief  in  this  court,  on  the  ground  suggested,  that  this  is  a  testa- 
mentary paper.  1  may  observe,  that  this  objection  goes  also  to 
the  right  to  sue  at  law — a  right  which  I  have  assumed  in  the 
pbservations  1  have  already  made.  I  have  read  the  cases 
[T9]  cited  by  *Mr.  FoUett,  as  to  the  instrument  being  testamen- 
tary, and  I  have  also  referred-  to  many  other  cases  upon 
the  same  point.(a)  I  certainly  was  not  prepared  to  find  that  the 
cases  had  gone  so  far  as  they  have  upon  the  subject.  Those 
cases,  however  are  very  distinguishable  from  the  one  before  me. 
This  is  not  a  case  where  there  is  a  general  power  of  revocation 
reserved — a  general  power  tp  dispose  by  will  notwithstanding 
the  execution  of  the  instrument.  In  the  cases  referred  to  there 
has  been  a  general  reservation — ^or  something  like  a  reseWation 
—of  the  party^s  right  to  deal  with  the  property,  notwithstanding 
the  instrument ;  and  the  courts  have  held,  that  in  such  cases  the 
instrument  being  one  which  was  not  to  have  effect  until  the  death 
of  the  party-— or  rather,  I  would  say,  to  use  the  language  of  Sir 


SMignor,  aor  hm  e^eentorv  ean  be  compelled  to  permit  the  aaii^ee  to  nee  hie  name 
for  the  recovery  of  the  debt     Ward  ▼.  Audland,  8  Bear.  301. 

[3]  Where  the  traneaction  b  complete,  eo  that  no  farther  act  remains  to  be  done 
to  give  it  efieet,  aa  between  the  parties,  the  Court  will  execute  it,  notwithstanding 
the  want  of  consideration :  bat  when  something  farther  is  requisite  to  be  done  for 
the  poipose  of  creating  a  legal  interest  or  estate,  there  the  Court  does  not  interfere 
in  fsTor  of  A  Tolanteer.  Jeffery*  v.  Jefferyi,  Or.  &  Ph.  138  ;  Meek  ▼.  KetiUweU, 
1  Phillips,  342 ;  8.  C.  1  Hare,  464 ;  Blakefy  t.  Brady,  3  Dra.  &  Walsh,  31 1  ;  Sunn 
T.  Winlhrop,  I  Johns.  Ch.  Rep.  336,  336 ;  Doungtmorth  ▼.  Blair,  1  Keeo,  735  ; 
Colye^r  V.  Tkt  C<mnten$  of  Mulgrave,  2  Keen,  81 ;  Gedttd  v.  Webb,  id.  99  ;  Col' 
Union  v,  Pairiekt  id.  133 ;  Hitt  v.  €hmfne,  1  BeaT.  540  ;  Ward  ▼.  Audland,  8  Beav. 
801 ;  HoUoway  v.  Headington,  8  Sim.  3S5  ;  Davenport  v.  Biohopp,  3  Yo.  &  Coll. 
0.  C.  451 ;  MeFaddin  ▼.  Jenkyne,  1  Hare,  463 ;  Roberto  t.  WiUiamo,  post,  130 ; 
Hmya  ▼.  Kerohmo,  I  Sand.  Ch.  Rep.  356,  361 ;  1  Story's  Eq  ^  433  and  n.  3,  ibid. ;. 
8  Story's  Eq.  «  11)40  f. 

(a)  See  1  Willlaaif  TV.  on  Ezecaton,  p.  75,  cd.  3. 
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John  Nicboll  in  one  of  the  cases  in  whtcb,  until  the  death  of  the 
party,  the  instrument  itself  was  not  consummated — ^until  then  no 
conclusive  effect  could  be  given  to  it.  If  that  does  not  occur,  the 
instrument  is  not  to  be  consfdered  as  testamentary.  In  this  case 
the  party  clearly  was  bound,  and  there  is,  therefore,  no  ground 
for  the  argument  that  the  instrument  is.  testamentary. 

The  only  other  question  arises  from  the  circumstance  of  the 
instrument  having  been  kept  in  the  possession  of  the  party, — 
does  that  affect  its  legal  validity  ?  In  the  case  of  Dillon  v.  C(op- 
piny{a)  1  had  occasion  to  consider  that  subject,  and  I  took  pams 
to  collect  the  cases  upon  it.  The  case  of  Doe  v.  Knight JJb) 
shows,  thai  if  an  instrument  is  sealed  and  delivered,  the  retainer 
of  it  by  the  party  in  his  possession  does  not  prevent  it  from  tak- 
ing effect.  No  doubt  the  intention  of  the  parties  is  often 
'disappointed  by  holding  them  to  be  bound  by  deeds  which  [*80] 
they  have  kept  back^  but  such  unquestionably  is  the  law{3] 

As  to  taking  the  deed  out  of  the  possession  of  the  trustees  of 
the  testator's  will,  I  was  referred  to  Cecil  v.  Buteker{c)  and 
Brackenbury  v.  Brfickenbury^{d)  where  a  doubt  is  suggested, 
whether  the  Court  would  take  the  deed  out  of  the  possession  of 
the  party.  Thcdoubt  in  these  cases  was  founded  on  the  fact, 
that  the  instrument  was  for  illegal  purposes,  conceited  by  bpth 
parties ;  but,  where  the  instrument  is  free  from  all  objection  in 
that  respect,  the  cases  are  clear  that  such  instrument  .is  binding 
at  law,  and,  if  bioding,  it  ought  to  be  produced.  Unjess,  there- 
fore, there  is  some  reason  for.  tpying  the  case  at  law,  I  think  the 
decree  must  be  for  payment  .upon  the  admis9ion  of  assets. 


Dbclaeb  that  the  deed  of  the  lit  Sepiember,  1829,  C9i»tftutei  a  debt  at  Iaw» 
and  decree  payment  of  the  principal  and  intereat  on  the  game  to  the  plaintiff  out  of 
the  asseta  of  the  teatator,  deducting  thereoot  as  insert  payment  thereof  any  eunis 
which  have  been  applied  for  his  maintenance  during  hia  minority. 

(a)  See  Myl.  &  Cr.  660.  (e)  9  i.  &  W.  565. 

(6)  Dot  d.  GarnoHM  r^  Knight,  5  B.  (4)  Id.  381. 

AC.  671. 

[3]  Buns  V.  Vfinihrop,  1  Johna.  Ch.  Rep.  339  ;  Souverhye  ▼.  Ajrdtn,  id.  356  ; 
Oranguu  ▼.  Arden,  10  Johna.  Rep.  393 ;  Uniaekt  ▼.  Giln,  3  Moll  357 ;  Exton  ▼. 
Scott,  6  Sim.  31 ;  Briackerhoff  t.  Lawrtnet,  3  Sand.  Ch.  Rep.  400  ;  Rohtrf  T. 
WUliaiMt  poat,  130. 
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[*81]  Olaeb  V.  Wood. 

1644:  3d'and  6th  Novembor.   . 

In  li  •ait  by  a  jod|^Qnt  creditOTj  afpiiDst  bii  debtor,  to  give  effect  to  a  charge,  un- 
der the  1  &  S  Vict  c  110,  on  the  interest  of  the  debtor  in  an  estate  of  which  he 
was  mortgra^e,  which  was  vested  in  trostees  for  sale  to  satisfy  incumbraoces  and 
pay  the  surplus  to  the  mortgagor,  a  sale  of  the  estates  was  directed,  and  the  pur- 
chase money  proving  insulBcient  to  satisfy  the  charges  thereon,  the  plaintiff  was 
held  entitled  to  be  paid  hie  debt  and  costs  in  priority  to  the  costs  of  the  mortga- 
gor or  mortgagee  of  the  estate,  or  ^any  other  of  the  defendants,  eicept  the  tros- 
tees for  sale. 

In  March,  1839,  the  plaintiff  obtained  k  jtidgment  against  the 
defendant  Wood  in  an  action  upon  his  bond,  and,  after  the  lapse 
of  a  year  from  its  registration, (a)  filed  his  bill  ro  obtain  the  bene- 
fit (^  his  judgment,  under  the  statute  I  &  2  Yict.  tlO ;  as  a 
charge  upon  Wood's  interest' in  a  certain  freehold  estate  in  Shrop- 
shire. 

Wood  had  been  a  second  naortgngee  of  the  estate ;  the  equity 
of  redemption  of  which  was  vested  by  devise  in  the  widow  and 
and  children  of  T)ne  Altree.  In  1832,  Wood,  principally  by  means 
of  money  advanced  by  the  plaintiff,  paid  off  the  prior  mortgage, 
and  became  the  sole  legal  mortgagee  of  the  property,  taking  an 
assigriment  of  the  original  mortgage.  Wood  then  deposited  the 
title  deeds  with  the  plaintiff,  and  also  gave  his  bond,  to  secure 
the  advance  made  by  the  plaintiff.  Besides  the  mortgage  money, 
the  executors  and  devisees  of  Altree  were  indebted  to  Wood'  in 
respect  of  costs.  In  September,  1836,  the  owners  of  the  equi- 
ty of  redemption  conveyed  the  estate  to  trustees,  lipon  trust  for 
sale,  and  out  of  the  proceeds  to  pay  the  mortgage  debt  to  Wood, 
and  the  surplus,  subject  to  the  widow's  life  estate,  to  the  children 
as  tenants  in  common.  Before  the  sale  was  made  under  the  d^ed 
of  arrangement,  the  suit  was  instituted.  Under  the  decree  made, 
at  the  hearing  in  February,  1842,(6)  the  sale  was  effected  ;  and  the 
moneys  produced  thereby  were  paid  into  Court,  but  proved  in- 
sufficient to  pay  both  the  debt  of  the  plaintiff  and  the  costs  of  all 
parties.    On  the  hearing  for  further  directions, 

(a)  See  stat.  1  &  2  Vict.  c.  110,  ss.  13,  19.  (*)  See  1  Hare,  314. 
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*Mr.  Cameron^  for  the  plaintiff^  conceded  that  the  trus-  [*82] 
tees  for  sale  should  have  their  costs,  but  contended, — inas- 
much as  a  sale  was  the  only  remedy  the  plaiutifT  had,  and  was  not 
afayor  granted  to  him,  as  in  the  case  of  a  legal  mortgagee  substi- 
tuting a  sale  for  a  foreclosure,  in  order  tliat  he  might  retain  his 
other  remedies, — that  the  plaintiff  was  entitled  to  be  paid  his  debt 
to  the  extent  of  the  debt  due  to  Wood,  and  his  costs  prior  to  the 
costs  of  .any  of  the  other  defendants :  that  the  defendants  were  the 
debtors  of  Wood,  and  till  the  fund  had  satisfied  Wood's  debt  they 
could  not  claim  any  part  of  it. — He  cited  Upperton  v.  Hdrrir 
$onf(a)  Tipping  V.  PoK;er,(6)  Barnes  v,  Macsier  /(c)  Seton  on 
Decrees,  p.  180. 

Mr.  Kenffon  Parker^  Mr.  Parry ^  Mr.  Siinicn,  and  Mn  Toller 
for  the  several  defendants,  (except  Wood^)  submitted  that  the  sale 
was  for  the  benefit  of  all  parlies,  and  claimed  to  receive  their  re- 
spective costs,  either  in  priority  to  other  parties^  or  at  least  rate? 
ably  with  them,  out  of  the  estate.  ^ 

Wood  did  not  appear. 

The  Vice-Chanceillor,  adverting  to  the  deed  of  September, 
1836,  declaring  the  trusts  of  the  surplus  proceeds  of  the  sale  of 
the  property  for  the  defendant  Wood,  held,  that,  after  providing 
for  the  costs  of  the  trustees  in  executing  the  trusts  of  that  deed, 
the  plaintiff  was  entitled,  in  the  first  place,  to  so  much  of  the 
fund  in  Court  as  was  sufficient  to  satisfy  his  debt  and  costs.  The 
devisees  of  Altree,  who  were  the  owners  of  the  equity  of  redemp- 
tion, were  the  debtors  of  Wopd^  and  were  not  entitled  to  receive 
any  thing  out  of  the  estate  until  Wood  was  paid ;  and  by  the 
effect  of  the  judgment  and  charge  the  plaintiff  was  substituted 
for  Wood. 

(»)7«in.444.  W'lY.  *C.aC.401. 

(*)  1  Hare,  40&     / 
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[•83]  •Woods  v.  Woods.[1] 

1844 :  2d  and  6th  November. 

In  a  suit  b^  a  cestui  que  trust  to  set  aside  a  purchase  of  the  trust  property,  made 
thirty  yean  before,  by  the  trustee,  the  trustee  insisted  on  the  knowledge  of  the 
transaction  and  long  acquiescence  therein  by  the  cestui  que  trust ;  and  in  his  an* 
swer  to  a  cross  bill  the  cestui  que  trust  admitted  that  he  had  an  opinion  of  coun- 
sel on  his  right,  which  he  had  taken  many  years  before.  The  Court  held  the 
opinion  to  be  a  pririleged  communication,  and  refused  to  order  its  production. 

Bill,  by  a  cestai  que  trust  against  his  trustee,  to  set  aside  a 
purchase  of  the  trust  property  by  the  trustee  nearly  thirty  years 
before.  The  defendant,  the  trustee,  alleged  by  way  of  defence, 
that  the  cestui  que  trust  had  known  the  circumstances  of  the  pur- 
chase, and  his  rights  in  respect  thereof,  and  had  acquiesced  in  it 
for  fifteen  years  prior  to  the  filing  of  the  bill.  The  trustee,  by 
his  cross  bill  against  the  c^tui  que  trust,  in  proof  that  the  cestui 
que  trust  had  long  known  his  situation  with  reference  to  the  pro- 
perty, alleged  that  he  had,  fifteen  years  previously,  taken  the 
opinion  of  counsel  thereupon.  The  defendant,  the  cestui  que 
trust,  by  his  answer  to  the  cross  bill,  admitted  that  he  had  taken 
the  opinion  of  Mr.  Bell  on  the  subject^  about  the  time  alleged, 
and  that  the  case  and  opinion  were  then  in  his  possession.  He 
submitted,  however,  that  they  were  privileged  communications. 

On  a  motion  for  the  production  of  the  documents  admitted  in 
the  answer  to  the  .cross  bill, 

Mr.  Shehbeare^  for  the  defendant,  (he  cestui  que  trust,  submit- 
ted to  produce  the  case,  but  objected  to  the  production  of  the  opin- 
ion :  Preston  v.  Carr,{a)  Radcliffe  v.  Fur9man.{b)  He  sug- 
gested also,  that  the  document  was  protected  on  the  additional 
ground  of  being  a  communication  which  had  taken  place  in 
contemplation  of  the  present  proceedings,  or  at  least  of  that  asser- 
tion of  right  which  had  been  made  in  the  original  suit :  Hughes 
V.  Biddulph,{c)   Vent  v.  Paceyld)  Nias   v.    The  Northern 

(«)  1  T.  &  J.  175.  («)  4  Russ.  190. 

ib)  3  Bro.  P.  C.  514,  Tom.  ed.  {d)  Id.  193. 

[1]  8.  C.  on  different  pointo,  1  Myl.  dt  Cr.  401 ;  10  Sim.  197 ;  3  Hare,  411 ',  5 
ilare,2S9. 
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^arid  Eastern  Counties  Railway  Company,{a)  Qreen-    [*S4] 
law  T.  Kingjlfi)  Lord  Walsingham  v.  Goodricke.{c) 

Mr.  Miller  J  {at  the  trostoes,  insisted  that  he  was  entitlod  to  the 
production  of  the  opinion,  first,  on  the  ground  that  it  was  taketi 
during  the  existence  of  the  relation  of  trustee  aiid  <;estui  que 
trust,  with  reference  to  the  trust  property ;  secondly,  on  its  mate- 
lialiiyi  as  evidence  for  the  trustee  of  the  knowledge  and  acquies- 
cence of  the  other,  party:  Flight  y.  Iiobinson]{d)  and  thirdly^ 
on  the  fact  that,  when  the  opinion  was  taken,  no  proceedings  in 
equity  were  in  contemplation,  and  therefore  that  it.  was  not  within 
the  rule  as  to  privileged  communications :  Richards  v.  JbcA- 
son,{e)  Newton  v.  Beresford.{g) 

,  Nov.  6/A.— Vice-Chancellor  :— I'his  was  a  motion  by  the 
plaintiff  in  ^  cross  suit,  for  the^roduction  of  documents  contained 
in  the  schedule  to  the  defendant's  answer,  and  admitted  by  him 
to  be  relevant  to  the  matters  mentioned  in  the  bill;  Amongst 
other  documents,  is  a  case  which  has  been  submitted  by  the  de- 
fendant to  his  counsel,  and  the  opinion  thereupon,  l^be  defen- 
dant has  submitted  to  produce  the  case,  but  has  resisted  the  pro- 
duction of  the  opinion.  The  only  question  upon  which  I  was 
called  upon  to  exercise  my  judttuent  was,  whether  the  opinion  in 
question  ought  to  be  produced:  . 

Attending  to  the  admission  in  the  answer,  and  to  the  issue  in 
the  cause^  there  can  b^  no  doubt  that  the  opinion  may  be  very 
material  to  the  plaintiff's  case.  The  plaintiff  would  there- 
fore prima  facie  J  upon  general  "principles,  be  entitled  to  [*85} 
have  it  produced,  unless  the  defendant  has  shown  by  his 
answer  that  the  document  is  privileged.  If  that  is  shown  by  the 
answer,  it  will  become  unnecessary  to  consider  whether  the  docu« 
ment  might  or  might  not  be  material  tojbe  plaintiff's  case* 

It  was  stated  by  Mr.  Miller,  (as  I  understood  bis  argunaent,) 
thatXoid  Langdale  had  lately  decided,  in  a  cose  of  Flight  v» 

(a)  2  Keen,  76.  8  Bmt.  22: 

(6)  1  BeaT.  137.  (e)  18  Yes:  472. 

<e>  3  Han,  1S9.  (g)  1  You.  377. 

(<2)  M.  lU  31tt  July,  1844.  [Reported 

YoL.  IV.  10 
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Robmsorif  Ibat  the  opinions  of  counsel  are  Qot  privileged,  when 
it^ppears  that  they  may  be  material  to  the  plaintiff^s  case.  ^In 
cases  where  opinions  of  counsel  have  been  taken  by  a  trustee  on 
bebajf  of.rhe  cestui  que  trust,  and  paid  for.  out  of  the  trust  fund, 
there  la  no  doubt  that  the  cestui  que  ttust  is  entitled  to  call  for 
their  production ;  but  I  had  always  understood,  that  opinions 
taken  in  the  partyls  own  b^alf,  and  adversely  to  another,  would 
be  protected.  Upon  referring  to  the  case  of  Flight  v.  Robinson^ 
it  appears  that  Lord  Ldngdale  distinctly. recognized  the  authority 
of-  the  cases  )vhicb  determine  that  su^h  documents  generally  are 
privileged  ;  and  that,  in  the  order  which  he  afterwards  made  for 
the.  production  of  the  documents,  he  carefully  excepted  thpse 
which  fell  within  the  scope  of  the  decided  cases  establishing  that 
principle.  That  case  leaves  the  authorities  precisely  as  they 
stood  ,before.[2] 

In  order  to  avoid  a  repetition  of  my  own  opinion  upon  the  point, 
I  shall  refer  only  to  the  case  of  Lord  WaUingham  v.  Ooodriche^a) 
in  which  \  had  occasion  fully  to  consider  the  subject.  I  remain 
of  the  opini^n^I  then  expressed,— that  so  long  as  the  state  of  (he 
law  shall  make  it  impossible  for  parties  to  be  their  own 
(•89]  lawyers  and  to  act  without  professional  advice,  it  is  •in- 
dispensably necessary  that  the  privilege  conceded  to  pro- 
fessional communications  ^shpul^be  maintained,  at  least  ta  the 
extent  to  which  it  is  now  estalblisned. 

I  hav^  looked  into  the  bill  and  answer  ib  this  case,  and  by  the^ 
latter  it  appeara  that  the  ojanipn,  in  question  was  taken  after  the 
dispute  had  arisen,  which  dispute  is  the  subject  «f  the  original  and 
floss  cause  now  before  me ;  and  that  it.  Vi9»  taken  for  the  guid- 

(«)  3  Hare,  32. 

[2]  AcdordiDg  to  the  report  of  Uiat  tMe,  8  Beav.  22,  Lord  Langdale  held  Uiat  >— 
The  Court  willnol  o^der  the  production  of  eonfidentiaL  communicatione  hetween 
■oUcitor  and  elieot,  which  took  place,  either  in  the  progress  of  the  suit,  or  with  re- 
&lttiu»e  to  the  euit  previovs  to  ite  aoiqjnencenient  >-that  cohfidential  coitomunica- 
tions  between  aUorneyor  coanaellos  and  client,  anterior  to  the  suit,  and  without 
xeference  thereto,  are  not  priyUeged':^-and  that,  in  a  suit  for  specific  performance, 
eases  submitted  t»  countel  subsequent  to  the  contract  relating  to.  the  sale,  Uie  objec- 
tions taken  by  the  purchaser  to  Uie  vendor's  title,  the  steps  take^  by  the  vendor  to 
clear  up  the  objections,  dtc.,  are  communications  made  with  refereaee  to  the  dispute 
which  raraltcd  in  the  litigation,  and  are  privileged. 
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1844._,WMidt  ▼.  Wooda. 


ance  of  one  of  the  parties  in  respect  of  that  very  dispute.  There 
cannot  in  my  jodgmenti  be  any  doubt  that  an  opinion,  taken  under 
such  circumstances^  and  for  such  a  purpose,  was  privileged  at 
the  time  it  was  taken ;  and  as  the  dispute  has  become  the  subject 
of  the  present  litigatioiiy  I  think  thatlt  clearly  retains  its  privil^ 
in  this  suit 

I  give  HO  opinion  as  to  -  the  obligation  of  the  defendant  to  ai^ 
swei  any  of  the  particular  charges  or  interrc^tories  in  thebill* 
I  confine  my  ^dgment  to  the  question  ^  the  production  of  the 
oiNOion.[3]  ,  . 


•Johnson  v.  Child.  [*87] 

1844 :  18th  «xid  19th  Jnly,  3d  Augfint,  4th  and  13th  November. 

The  testator,  by  his  will,  bequeathed  an  annuity  to  his  wife  for  her  Ufei  and  made 

it  a  primary  chargfe'/  in  preference  *to  all  bther  legacies,  on  a  featehold  estalB, 
.   whieh  was  (togetherwith  certain  policies  of  insurance  on  the  life  of  the  testalffr) 

soiyect  to  iwo.inortgafea ;  and  ha  directed  that,  if  the  *)«ots  and  profits  of  saoh 
^  leasehold  estate  should  be  insufficient  to  pay  the  wife's  annuity,  then  the  same 

ahottld  be  paid  out  of  his  [other]  personal  estate.    The  mortgages  were  pafd  off 

by  the  executors  out  of  the  produce  of  the  policies,  and  the  general  personal  ea* 

iBiei-^Heldf  thaf^Che  wife's  annuity,  so  far-ae  it  fell  upon  the  .personal  estate^ 

other  than  the  leasehold  estate  -speciflaaUy.  charged,  wip  not  entitled  to  priority 

OTcr  the  other  legacies.  - 
That  the  mortgage. debts,  to  which  the  leasehold  estate  specifically  charged  with 

the  annuity  was  subject,  should' be  apportioned  raieably  upon  the  leasehold  es* 
'  tate  and  the  policies  of  insurance,  according  to  their  retpoeXhe  value  and  amoont ; 

— and«  that  the  legatees  (other  thin  the  wife)  were  entitled  to  have  the  assets 
,    marshalled^  and  to  stand  in  ^e  place  of  the  mortgagees  of  the  leaaehold  eatatey 

to  the  extent  of  that  part  of  the  niortgage  debts  which  should,  be  apportioned 

thereupon. 


1. 


[3]  Not  merely  the  opinion  of  counsel,  but  lettera  written,  or  caste  stated  for  the 
opinion  of  counsel  by  a  party  or  his  solicitor,  with  a  view  to  a  svit  then  an  cont^n- 
plation,  an(  priyileged  from  pradaction«  not  only  M  that  spit,  hot  in  any^sobaeqiieiit 
litigation  with  third  parties  respecUng  the  same  suj^ect  matter*  and  involving  the 
question  to  which  such  leiten  and  cases  relate.  Holmes  r,  B^ddelf/,  J  Phillips^ 
476,  decided  by  Ijord  Lyndburst,  Nov.  28,  1844,  reTernog  the  order  ofthe  Master 
of  the  Rolls;  S.  C.  6  Beav.  591.  And  see  Herring  t.  Chberp,  1  Phillips^  SI* 
Stony  ▼.  Lord  George  LennoXt  1  Keen,  341 ;  Cbreenhtm  ▼.  Kit^t  I  fieay.  I3i| 
Bunbury  V.  Bunbury,  2  Beay^  173  ;  Maieu  ▼.  Veevere,  7  36aT.  489  >  Mofrr  t« 
auieopiet  id.  573 ;  Clagett  v.  PhtUipe,  2  To.  dt  CoU.  C.  C.  8^ 


m  GASES  IN  OHANCERY. 


18i4.-^ohnM>n  v.  Child. 


Coles  Chi(«d,  'by  hiis  will,  dated  in  1829,  gave  his  leasehold 
boase  at  Streatham  to  his  wife,  Anne  Martha  Child ;  and  be^ 
queathed  to  Mary  Pnlbrooke  an  annuity  of  162^  for .  her  life,  and 
directed  his  trustees  and  executors  to  pay  the  same  out  of  his 
personal  estate  thereinafter  bequeathed  to  the;n.  ^  The  testator 
then  bequeathed  to  his  trustees,  their  executors,  administrators, 
and  assigns,  an  annuity  or  clear  yearly  sum  of  6002.  for  the 
life  of  his  said  wife,  to  be  paid  to  and  retained  by  them  by  equal 
quarterly  pi^yments  during  her  life ;  and  the  testator  thereby  de- 
clared and  directed  that  his  said  trustees  should  stand  possessed 
of  the  said  annuity  of  600/.  upon  trust  during  the  life  of  his  said 
wife,  to  pay  the  same  unto  such  person  or  persons,  and  to  and 
for  such  intents  and  purposes,  as  she  his  said  wife  should,  from 
time  to  time,  when  and  as  the  same  should  become  diie  and 
payable,  but  not  by  way  of  anticipation,  in  the  manner  therein 
mentioned,  direct  or  appoint ;  and,  in  default  of  such  appoint- 
ment, to  pay  the  same  into  the  proper  hands  of  his  said  wife,  ibr 
her  separate  use,  And  the  testator  thereby  declared  that' the  said 
annuity  of  600/.  should  be  a  primary  charge  on  his  leasehold 
wharf  and  premises  called  Belvedere  Wharf,  in  Lambeth,  in  pre- 
ference to  all  other  legacies  and  annuities  in  the  said  will  given  ; 
and  that,  in  case  the  teiits,  issues^  and  profits. of  the  ^aid  wharf 

and  premises  should  be  insuffidient  to  pay  and  satisfy  the 
[•88J    said  annuity,  he  thereby  declared  'that  his  said  trustees 

should  appropriate  and  set  apart  a  sufficient  part  of  his 
personal  estat^,  the  dividends  or  interest  of  which,  together  with 
the  rents  and  profits  of  his  said  wharf  and  premises,  would  be 
sufficient  to  meet  the  accruing  payments  of  the  said  annuity; 
subject  to  which,  such  appropriated  fund  should  form  part  of 
his  general  personal  estate.  And  the  testator  thereby  devised 
and  bequeathed  all  his  real  estate  and  his  said  leasehold  wharf, 
and  all  other  his  personal  estate,  unto  his  said  trustees,  upon 
trust,  as  to  the  said  leasehold  wharf,  to  receive  tlie  rents,  issues, 
and  profits  thereof,  and  ont  of  the  same,  from  time  to  time,  pay 
the  rent  and  perform  the  covenants  reserved  in  the  lease  un- 
der which  the  same  was  held,  and  in  the  next  place  to  pay  the 
said  annuity  of  600/*  And  the^ testator  thereby  directed  bis  said 
trustees,  after  the  death  of  his  wife,  to  jaise,  by  mortgage,  sale,  or 
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Otherwise,  a  sum  not  exceeding  400(U.  with  interest  at^  SL  per 
cent,  from  her  decease,  and  {Miy  the  sfune  as  bis  wife  should  by 
will  ^direet  or  appoint.  And  the  testator  thereby  declared  that| 
subject  to  the  trusts  aforesaid,  bis  trustees  should  stand  possessed 
of  the  said  leasehold  wharf,  upon  certain  trusts  therein  mentioned, 
for  the  benefit  of  the  testator's  son.  And  as  to  all  other  his  resi- 
duary real  and  personal  estate,  (except  his  partnership  capita), 
which  he  gave  specifically  to  his  said  son,)  his  trustees  should 
convert  the  same  into  money,  and  stand  possessed  thereof  upon 
trust  to  pay  his  debts,  funeral  and  testamentary  expenses,  and  the 
legacies  and  annuitiesr  giv^n  by  his  wilt ;  and  also  to  pay  ofi'  any 
charges  or  incumbrances  affecting  his  leasehold  premises  }n 
Streatham  and  Brixton,  and  to  stand  possessed  of  the  residue  in 
trust  for  his' said  son^  his  heirs^  executors,  Administrators,  and 
assigns.  And  the  testator  appointed  his  said  wife,  and  the  plain- 
tifib,  his  executors,  and  bequeathed  to  them  100/.  eaeh  for  the 
trouble  they  would  have  in  the  execution  of  that  his  will. 

'The  testator  died  in  July,  1831.  Thefirivedeie  wharf  [*8^ 
was  at  that  time  subject  to  a  mortgage  created  dn  1824,  for  • 
6000/.,  dqe  to  Mrs.  Leopard  ;  and  such  mortgage*  debt  and  inter- 
est were  further  secured  by  two  po.licies  or  assurances,,  efl^ted 
on  the  life  of  the  testator,  for  3000/.^  which  was  held  by  Mrs. 
Leopard,  subject  to  the  said  charge,  in  trust  for  the  testator. 
The  Belvedere  wharf  was  also  subject  to  another  mortgage  for 
1600/.,  to  Mrs.  Bucktoti,  secured  also  by  the  bond  of  the  testa- 
tor, and^by  the  assignment  of  a  policy  of  assurance  for  3000/L,  on 
the  life  of  the  testator)  with  his  covenant  for  the  payment  of  the 
premiums^  and  a  power  of  sale,<^the  assignment  containing  the 
usual  proviso  for  redemption  on  payment  of  the  mortgage  money 
and-interest. 

After  the  death  of  the  testaCbr,  the  mortgagees,  in  Leopard's 
mortgage,  received  the  amount  of  the  two  policies  for  3000/.,  and 
the  executors  of  the  testator  paid  the  balance  of  the  mortgage  debt 
and  interest  out  of  his  general  personal  estate.  The  mortgagees 
in  BucktonV  mortgage  also  received  payment  of  their  mortgage 
debt  and  interest  out  of  tiie  amount  of  the  policy  comprised  in 
that  security,  and  the  exeoutors  of  the  testator  received  the  baU 
ance  or  surplus  of  the  sum  assured,  after  payment  of  the  charge. 
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The  house  at  Slreatham,  sf^ecifiqaliy  beqti^thed  to  the  widov, 
wai^also  subject  to  a*  mortgage  debt,  which  was  further  secured 
by  it  policy  of  assurance  on  the  life  of  the  testator  for  10002. ;  this 
mortgage  was^paid  off  by  the  executors,  by  means  of  moneys  re- 
ceiTod  on  the  policy  i^d  moneys  in  their  iiands. 
'  The  suit  was  instituted  by  the  surviving  executors  against  the 
widow  and  son  6f  the  tiestator,  for  thb  execution  of  the 
{*90]  trusts  of  the  will,  and  the  application  of  *the  assets  in  a 
^  due  bourse  of  administration.  At  the  hearing  of  the  cause 
the  accounts  were  directed.  The  Master  found  that  the  plain- 
tifb  (the  executors)  had  ireceived  1 1,358/.  16#.  2d.  in  respect  of 
the  personal  estate  of  the  testator,  and  that  no  ^rt  of  the  per- 
siMial  estate  was  outstanding,  and  after'  disallowing  the  legacies 
of  Ihe^ecutors,  and  certain  paymehts^  they  bad  made,  he  found 
Ibey  had  ^id  the  sum  of  10,7661.  I8s.  6d.,  and  he  charged  them 
with  the  balance,^  amounting  to  601/.  17^.  9d. '  The  Master  also 
found  that  the  Belvedere  wharf  had  been,  since  the  death  of  the 
testator,  and  Was  let  at  460Z.  a-year.  The  estate  was  not  there- 
fore sufficient  to  pay  the  legacies. 


Report 'of  th6  Master  that  He.  had  not  thought  fit  to  allow  certain  charges  or  pay- 
ment^  without  the  direction  of  the  Courts  Held,  to  leaTe  the  propriety  of  the  al- 
>  lowance  ojpeni  -and  net  to  render  exceptions  neceaaafy  in  order  to  raise  the  qo««- 
tion. 

Ambng  the  questions  argued  was  this — whether,  upon  the  re- 
port of  the  Master,  setting  forth  the  state  of  the  assets,  and  stating 
upon  further  directions^  ^<as  to  the  several  legacies  of  1002. 
each  by  the  testator^  will  bequeathed  to  the  plaintifis,  and  the 
defendant,  thd  widow,  he  found  that  the  same  were  retained  or 
paid  by  them,  but  he  had  not  thought  fit  to  allow  the  same  in  the 
(discbarge  brought  before -him  without  the  direction  of  this  Court," 
the  plaintiffs  were  concluded,  inasnruch  as  they  had  not  excepted 
to  the  report. 

H^he  yicB-^CHiNCEtLOR  held,  that  upon  this  finding  the  Mas- 
ter had  left  open  the  question  of  the  title  of  the  plaintifis  to  the. 
payment  or  allowance  of  their  legacies,  as  between  themselves 
And  the  other  parties  interested  in  the  estate,  and  that  exceptions 
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were  not  necessary,  in  order  to  bring  that  question  before  the 
Court.(a).. 


The  principal  questions  in  contest  were»  whether  the. 
'widow,  in  consequence  of  the  Belvedere  wharf  not  pro-  [*91] 
ducing.a9  income  sufficient  to  satisfy  the  annuity  of  600L 
per  annum  bequeathed  to  her,  was  entitled  to  be  paid  her 
annuity  out  of  the  other  personal  estate  in  priority  to  the  per 
cuniary  legatees ;  and  whether  the  policies  of  insurance  ought 
not  to  be  treated  as  merely  collateral  securities  {or  the  sums  dde 
bn  the  mortgages  of  the  leaselioldi  and  as  part  of  the  general  per- 
sonal estate  of  the  testator ;  and  whether,  inasmuch  as  the  mortr 
gages  had  been  paid  off,  wholly  or. in. part,  by  tneaqs  of  the  sums 
received  in  respect  of  thi^  policies,  the  pecuniary  legatees  were 
not  entitled  to  be  recompensed  out  of  the  leasehold  estate,  to  the 
extent  of  the  sums,  which  the  mortgagees  had  received  on  the 
policies,  or  in  the  proportion  which  the  charges  bo^e  to  the  secu- 
rities. 

Mr.  Walker  and  Mr.  Philips,  for  the  plointifiis. 

Mr.  Romilly  and  Mr.  Flather^  for  the  son  of  the  testator* 

«  • 

Mr.  Swanston  and  Mr*  C^  R*  ^^  Jackson,  for  the  widow. 

The  authorities  cited  in  th^  ai^ument  were  Robinson  v. 
TongCy^b)  LiUkins  v.  Leigk,{c)  Cliffton  v.  Burled)  Forrester 
V.  Jjord  Leighfifi)  Lewin  v.  Leuoinjl^)  Hekdley  v.  ReadheadJlJ() 
Williams  y.  Bishop  of  LandaffJlj)Aidrich(v.  Cooper, (k)  TW- 
tier  V.  Turner,{l)  AveraU  y.  Wade,{fn)  Wythe  v,  Henni- 
kerjin)  Knight  y.  Davisjifi)  ^Sproule  v.  Prior,{p)  1  Ro-  [•92] 
per,  Leg.  6.1$}  et  seq.;  2  Jarman,.  Wills,.601* 

(a)  See  Headley  ▼.  Rtadhtad,  6.  Coop.  51.        (t)  1  Cox,  254. 

(A)  1  P.  Wms.  679,  n.,  Cox.  ed.  '                (»)  8  Ves.  382i 

(fi)  Gt.  tempw  fftlbot,  54.  (0  IJ.  &  W.  39. 

{d)  1  P.  Wms.  679.  (m)  U  &  Ga  temp.  StH^SSa 

(e)  Amb.  171.  (n)  2  Myl.  Sl  K.  635. 

(g)  2  Ves.  415.  (o)  3  Myl.  &  K.  35a 

<A)  6.  Coop.  50.  '    (J»)  6  Sim.  189. 


02  CA9ES  IN  CHANCERY. 


1844.-aohiiaoa  v.  Child. 


August  3c{.^— The  Yicb-Chancbllor  held,  first,  th&l,  upon 
the  express  directions  of  the  will,  the  widow  was  entitled  to  the 
leasehold  estate  of  the  testator  at  Streatham,  discharged  from  the 
mortgage  to  whieb  that  part  of  the  property  was  subject ;  sec- 
ondly, that  the  will  throughout  preceded  on  the  supposition,  that 
the  assets  would-  be  sufficient,  and  contained  no  evidefte  of  any 
intention  to  giye  to  the  annuity  of  the  widow,  so  far  as  it  fell 
upon  the  personal  estate  other  thag  the  Belvedere  wharf, -any 
priority  over  the  pecuniary  legatees.  Lastly  on  the  question  with 
regard  to  the  application  of  the  assets,  his  Honor  said : — 

The  Belvedere  wharf  is  subject  to  two  mortgages,  and,  in  or- 
der to  try  the  question  of  the  manner  in  which  these  mortgages 
are  to  be  borne,  I  will  suppose  the  nett  produce  of  the  personlal 
estate,  including  the  produce  of  the  policies,  to  be  in  Court,  and 
the  two  incumbrances  unpaid.  In  such  a  state  of  things,  regard 
must  be  had  -to  this, — that,  if  the  Court  paid  off  the  two  incum^ 
brancea  out  of  the  general  estate,  exclusive  of  the  Belvedere  wharf, 
that  would  give  the  Belvedere  wharf  clear  of  incumbrance  to 
those  to  whom  it  is  given  by  the  will,  and  leave  the  general 
personal  estate  insufficient  to  pay  the  legacies.  The  question  then 
raised  is,  whether  the  Court  is  so  to  apply  the  general  personal 
estate  as  to  apportion  the  loss  arising  from  its  deficiency  between 
(he  legatees  of  the  Belvedere  wharf,  and  the  pecuniary*  legateeS| 
or  throw  it  wholly  upon  one  of  > those  parties?  I  agree 
[*93J  with  the  argument,  that  neither  chance  nor  the  'caprice 
of  the  creditors  can  be  allowed  to  make  any  difference  in 
the  rights  of  the  parties. 

If  the  Belvedere  wharf  liad  been  of  freehold  and  not  of  lease- 
hold tenure,  I  think  {as  at  present  advised)  that  the  plaintiff,  in 
their  character  of  pecuniary  legatees,  would  to  some  extent  at 
least  (I  need  not  now  say  to  what  extent)  have  been  entitled  to 
stand  in  the  place  of  the  incumbrancers  upon  that  property,  if 
they  should  exhaust  the  general  personal  estate  to  the  prejudice 
of  the  pecuniary  legatees.  But  as  the  Belvedere  wharf  is  not  of 
freehold  tenure,  but  is  itself  leasehold,  the  case  may  involve  con- 
siderations not  applicable  to  the  ordinary  cases  of  marshalling. 
If  the  Belvedere  wharf  had  been  specifically  bequeathed,  and 
had  not  been  charged  with  the  two  debts,  the  specific  legatee 
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woald  not  have  been  liable  to  abatement,  although  the  two  debts 
should  exhaust  the  general  personal  estate,  and  deprive  the  peco* 
niary  l^tees  idtogether  of  their  legacMes.  Ought  the  circoab* 
stance,  that  in  this  case  the  creditors  have  charges  upon  a  specific 
part  of  the  personal  estate,  to  alter  the  case  as  between  tfae  differ- 
ent legatees?  The  two  creditors  bare  a  dtflSsrent  remedy  for 
tfieir  debt,  so  far  as  the  Belvedere  wharf  is  concerned  ;  but  the 
Belvedere  wharf  is  part  of  the  personal  estate,  all  of  which,  as 
between  the  creditors  and  their  debtor,  is  subject  to  their  claim. 
The  securities  they  hold  might,  in  given  circumstances,  confer 
advantages  upon  ihem  in  competition  with  other  creditors,  but 
may  not  vary  the  case  as  between  themselves  and  the  estate  of 
tbe  testator.  If  the  creditors  had  no  security  upon  thei  BelveJere 
wharf,  the  Court,  in  favor  of  the  presumed  intention,  wotdd  com* 
pet  them  to  go  to  the  general  estate,  rather  than  resort  to  the 
Belyedere  wharf^  although  the  right  of  the  creditor  is  the  same 
as  to  each*  The  question  then  simply  is,  whether  the  ctrcum** 
stance,  that  they  have  a  security  upon  the  Belvedere 
wharf  affects  the  ^question.  I  mean  to  express  no  opin-  [*94] 
ion^  at  tliis  moment,  upon  the  point.  I  have  met  with  no 
case  precisely  like  this ;  and  the  point  was  not  taken  at  the  bar. 
I  wish  to  know  whether  either  party  would  desire  to  address  the 
Court  upon  it,  before  i -state  the  result  ^f  my  own  in^ession. 


Acm.  6^. — The  case  was  argued  on  the  point  suggested  by 
the  Court  in  (he  preceding  judgment. 

•  Nsv,  13M.— *Vice-Chancellor  : — It  is  not  very  easy  to  un- 
derstand the  imnciple  upon  which  the  Court  has  proceeded  in 
some  of  the  cases  referred  to.  The  rule  of  law  is  clear,  that  a 
testator,  by  devising  lands  expressly  "  subject  to  a  mortgage,'' 
does  not  thereby  declare  any  intention  that  the  devisee  shall  take 
cum  onersj  as  against  the  testator's  personal  estate.[l]  It  is 
equally  well  settled,  that  the  amount  of  a  testator's  general  per- 
sonal estate  is  not  a.circiHnstance  from  which  any  inference  can 

fl]  Dtti^e  of  Cumberland  ▼.  Codringion,  3  Johns.  Ch.  Rep.  USB,  257.  Hawleff 
▼.  Jamet,  5  Paige,  319.    ColvUle  y.  Middleton,  3  Be'av.  570. 
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be  legitimately  drawQ  as  to  the  construction  of  his  will..  Yet^  if 
the  amount  of  a  testator's  personal  estate  be  insufficient  for  the 
payment  of  his  debts  and  legacies,  the  Ck>urt  discovers  an  inten- 
tion OB  the  part  of  the  testator,  that  the  devisee  of  bis  real  estatOi 
subject  to  a  mortgage,  should  take  it  cum  onere.  If  the  Courti^ 
in  that  state  of  circumstances,  had  decided  upon>apportioning  the 
deficiency  between  the  pecuniary  legatees  and  itie  devisee  of 
^e  land,  a  reason  might  have  been  found  for  the  .determination, 
in  the  consideration  that  the  Court  was  dividing  a  burthen  which 
tba  caprice  of  the  creditor  might  otherwise  have  thrown  wholly 
uponeithen  But  that  is  not  the  determination  of  the  Court. 
'  The  Court  is  active  in  throwing  the  burthen  wholly  upon 
[*96}  the  devisee  of  the  land,^ — upon  the  *.party  apparently,  and 
•  upon  the  ordinary  principles  of  the  Court,  entitled  to  be 
eaK>nerated.(2]  And  it  is  remarkable,  that  in  Forresier.r.  Lard 
L€tgh,(ay  the  possibility  of  this  very  circumstance  is  stated  as 
the  reason  why  the  Court  will  not,  in  favor  of  a  pecuniary  leg9* 
tee,  marshal lihe  assets,  by  compelling  a  bond  creditor  to  proceed 
against  devised-  estates^ 

I  am,  however,  bound  by  authority ;  and  upon  the  authorities 
I  think  the  specific  legatee  of  the  Belvedere  leasehold  must  take 
the  legacy  cum  onet^i  so  far  as  the  pecuniary  legacies  may  been- 
titled,  under  the  rule  referred  to,  to  have  their  legacies  protected. 

The  question  then  remains,  what  is  the  ontLs  with  which  he 
must  be  charged?  If  the  policies  as  well  as  the  leaseholds  bad 
been  specifically  given,  there  mast  have  been  an  apportionment  of 
the  mortgage  debts  betweeen  (he  leaseholds  and  the  policies ;  and, 
by  reasoning  ana)<^oii8  to  that  by  which  I  suppose  the  Court  to 
be  governed  in  holding  the  pecuniary  legated  entitled  to  come 
upon  the  property  charged  with  the  debta  io  the  place  of  the 

la)  Amb.  181. 

.  [2]  There  may  be  some  oljscurilx  in  |he  language  of  the  Vtce-Chancellor  in  the 
above  paragraph.  In  another  place,  (7  Beav.  238,  n.  4,)  the  editor  has  saggested 
this  as  the  meaning  : — **  That  although  the  devisee  shalli  by  the  clear  rule  of  law» 
be  entftlod  to  the  labd  discharged  of  the  mortgage  ;  yet,  noti^Hbstandiiig  thia  dear 
rnle,  the  Court  endeavors  to  throw  this  burthen  upon  the  subject  devised ;  herein 
acting  upon  the  ipazim^  (us  9entit  commodvm,  $entire  debct^et  onu9.**  See  Duke 
»f  Cumberland  y^,Codrii^ton,.3  John*.  Rep.  Ch.i^9,  261,  et  4eq.;  Burrell  v.  The 
Eurl  of  Egremotttf  7  Beav.  204. 


CASES  IN  CHANGEaiY.  «5 


1844.  ^ohinon  y.  ChHd. 


mortgagee,!  think  the  apportionment  must  still  take  place.  The 
Court  compels  the  creditor  to  take  payment  of  his  debt  out  of  his 
security,  or  places  the  legatees  in  the  same  situation  as  if  he  had 
done  soj  not  because  the  security  is  specifically  bequeathed,  but 
in  spite  of  that  circumstance.  A  riile  which,  in  a  specific  case, 
marshalls  the  assets  in  favor  of  pecuniary  legatees  at  the  expense 
of  specific  legatees,  is  not  to  be*extended  beyond  the  letter  of  au- 
thority, which  only  confines  the  creditor  to  his  entire  security. 


Thib  Court  doth  declaroi  that  the  dofendant  Aone  Martha  Child  *wa8  and    [*96] 
iajBntitled  to  have  the  leasehold  estate,  called  Streatham  Paragon,  in  &.C.,  ex- 
onerated of  the  mortgage  debt  of  lOOOZ.,  in  &o.,  out  of  the  personal  estate  of  the  tes- 
tator not  specifically  bequeathed,  in  priority  to  the  legacies  and  annuities  by  the  will 
directed  to  be  paid  thereout. '  And  this  Court  doth  declare,  that  so  much  of  the  an- 
nnity  o£500{.  dbc,  to  te.,  as  is  by  the  sahl  will  made  payable  out  of  the  personul 
estateoftlM. said  testator  not  apecifically  bequeathed  in  aid  of  the  rents  of  the 
BelTedere  wbarf  in  the  pleadings  mentioned,  is  not  entitled  to  any  priority  over  the 
other  legacies  and  aannities  which  by  the  said  will  are  directed  to  be  paid  out  of 
the  same  estate  ;  and,  it  appearing  by  the  Master's  report  of  &c.,'  and  th6  sched- 
ules thereto,  that  the  testator^s  persoaaf  estate  aot  apecificslly  bequeathed  is  not 
safScient  to  answer  all  bis  debts,  and  the  annuities  and  legacies -given  by  his  will> 
this  Court  doth  declare  that  the  mortgages  which  at  his  death  afiected  the  Belve- 
dere wharf,  and  the  policies  of  assurance  respectively  charged  therewith,  ought  as 
between  the  specific  legatees  of  such  wharf  and  the  parties'  interested  iu  the  said 
testator**  personal  estate  not  specifically  bequeathed,  to  be  apportioned  and  borne  by 
the  said  wharf  and  the  moneys  saenivd  by  the  said  policies  rateably,  and  in  propor- 
tion to  the  values  and  ainounts  of  the  properties  respectively  charged  with  and  sub- 
jed  to  rach  mortgages  at  the  testator^s  death,  and  so  and  in  such  nrianner  as  that 
the  said  wharf  and  the  policies  of  assurance  subject  to  the  first  mortgage  (or  that  for 
5000/.)  may  be  charged  therewith  according  to  their  respective  value  or  amonnt; 
and  the  said  wharf  and  the  policy  of  assurance  subject  to  the  second  mortgage  (or 
that  for  1500i.)  may  be  charged  therewith  according  to  their  reepeolive  value  or 
amount,  hut  for  the  purpose  of  apportioning  the  said  last  ntentioned  mortgage  after 
first  deducting  from  the  value  of  the  said  wharf  the  amount  properly  chargeable 
thereon  in  respect  of  the  aaid  first  mentioned  mortgage.    And,  it  also  appearing, 
by  such  report  and  schedules,  that  such  mortgages  have  been  wholly  paid  out  of  the 
said  policy,  moneys,  and  other  personal  estate  of  the  said  testator,  this  Coflirt  doU» 
declare,  that  the  annuitants  and  legatees  under  the  said  willi  as  far  as  may  be  ne<. 
oessary  for  the  payment  of  their  annuities  and  legacies,  are  entitled  to  have  the 
said  testator's  assets  marshalled,  an4  to  stand  as  incumbrancer^  on  the  Belvedere 
wharf,  and  in  the' place  of  the  mortgagees  who  have  been  so  paid  to  the  extent  to 
which  their  mortgages  ought  to  hav«  been  paid  out  of  the  Belvedere  wharf,  and  be 
recouped  to  that  extent  what  shall  have  been  paid  for  the  principal  and  interest  of 
such  mortgages  and  subsequent  interest  on  such  principal  sums.    Andit  is  ordered 
that  it  be  referred  back  to  the  said  Master  to  inquire,  and  state  to  the  Court  what 
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(haTing  regard  lo  the  declaration  aforeaaid)  waa,^a(  the  detfth  of  the  aaid  testator, 
the  amount  of  pueh  suma  properly  chargeable  on  the  Belvedere  wharf,  in  respect  of 

the  mortgagea  affectiDg  the^  same,  and  the  moneys  secured  by  the  ^jd 
[*97]     policies.     And  it  is  ordered  that  the  amount  of  *8uch  sums  be  raised  by  sale 

or  mortgage  of  the  Belvedere  wharf  as  the  said  Master  shall  direct  Usual 
directions  in  case  of  sale.  Moneys  to  be"^  paid  into  conrt.  Costs  tc  be  taxed,  and  re- 
tained  by  the  plaintiffs  and  the  widow ;  and  the  residue  thereof  (if  any)  and  the 
costs  of  the  defendant  C.  W.  J.  Child,  to  be  paid  out  of  the  moneys  to  be  paid  into 
Court.    Further  directions  and  subsequent  costs  reserved.    Liberty  to  apply. 


Neebom  v.  Clarkson. 

1844 :  15th,  18ih  and  dOtfa  November,  I9th  December.     1845 :  18th  January. 

The  wife,  being  entitled  in  equity  to  real  estate  under  a  contract  of  sale,  entered 
into  before  0ie  marriage,  the  husband,  after  their  marriage,  completed  the  .pur- 
chase and  took  the  couveyanee  to  himself ;  afterwards,  acting  upon  the  supposi- 
tion that  the  estate  was  his  own,  the  husband  laid  out  money  in  improvements 
npon  it,  and  ultimately,  in  the  lifetime  of  the  wife,  under  the  same  mistake,  sold 
the  estate,  and  the  purchasers  took  a  conveyance  from  him.  The  husband  sur- 
vived the  wife.  After  the  death  of  the  husband,  the  heii  at-law  of  the  wife  re» 
covered  the  estate  from  the  purchasem  by  a  suit  in  equity : — Held  that  the  hus- 
band, and  the  purchasers  from  him,  were  entitled,  in  that  suit  to  a  lien  on  the 
estaie  iniespect  of  the  purchase  money  paid  by  the  husband ;  and,  Semble,  also, 
in  respect  of  the  moneys  expended  ou^asting  improvements. 

That  the  husband,  and  the  purchasers  from  htm,  ought,  if  they  accepted  the  relief 
offered  to  them  by  way  of  lien  on  the  estate,  to  be  treated  as  mortgagees  in  pos- 
seaaion,  and  in  that  character  to  account  for  the  rents  and  profits  received  by 
the  husband  and  the  porobasers,  as  well  during  the  life  of  the  wife  as  after  her 
death. 

Thai  the  Court  would  not  direct  the  account  to  be  taken  with  annual  rcsti  whera 
no  [^cial  case  for  that  form  of  decree  had  been  made  on  the  pleadings. 

.  This  case  which  was  reported  on  the  hearing  in  Yol.  2>  p*  163| 
came  ou  again,  upon  a  petition  of  the  plaintiffs  for  a  rehearing, 
as  to  that  part  of  the  decree(a)  which  directed  an  account  to  be 
taken  of  ilie  rents  and  profits  received  by  Sykes,  and  those  claim- 
ing under  him,  from  the  death  of  his  wife  in  September,  1821, 
bpt  did  not  confine  the  account  of  necessary  repairs  and  lasting 
unprovements,(&)  to  the  period  subsequent  to  that  date. 

(a)  2  Hare,  176. 

(i)  The  right  of  the  defendants  to  ma  account  of  the  moneys  expended  on  laat^ 
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*Mr.  Cwkperj  Mr.  Kenyan  Pecker,  and  Mr.  S^e^  for  the  [*98] 
plaintifisy  argued,  that  the  hasband,  being  seised  in  right 
of  bis  wife,  during  her  life,  was  not  entitled  to  charge*  the 
estate  with  moneys  laid  out  by  hiin  during  that  period ;  and, 
therefore,  that  ihe  account,  att  to  lasting  imprOyements,  onght  to 
commence  at  the  wife's  death :  Bastocfc  t.  Blakenejff{a)  ISbbert 
y.  Oeakej{b)  CaUetott  v.  Brawn^fi) 

Mr.  Koe  and  Mr.  Bltnsley,  for  the  defendants,  argued,  that 
Sykes  and  those  who  represented  him,  were  entitled  to  the  pro- 
tection ortbe<^urt,  from  the  consequences  of  the  mistake  as  to 
their  rights  under  which  they  had  acted ;  that  the  Court  would 
require  the  plaintiff,  who  came  for  equity,  to  make  an  equitable 
compensation  to  the  defendants  for  the  money  which  had  beeki 
laid  out,  owing  to  the  misconception  as  to  the  right,-^and  that 
woald  be  effected  by  charging  the  estate  with  the  moneys  ex- 
pended in  lasting  improvements ;  that  there  was  no  distinction 
as  to  this  right  between  moneys  expended  in  tlie  lifetime  of  the 
N^ife,  aiid  moneys  expended  since  her  decease ;  the  error  extend- 
ed throughout  the  whole,  time  which  elapsed  from  the  comple- 
tion of  the  purchase  by  Sykes,  until  the  claim  of  the  plaintiff  was 
first  set  up ;  that  the  right  to  recover  the  moneys  so  laid  out  by 
mistake  was  wholly  independent  of  the  account  of  interest  on 
the  purchase  money  on  the  one  side,  and  rents  and  profits  on  the 
other.  The  account  of  rents  and  profits  ought  to  begin  at  the  death 
of  the  wife,  for,  during  her  life,  the  husband  was  absolutely  en- 
titled to  them  in  her  right,  and  ought  not  to  be  treated  as  ac- 
countable. 

•Vice-Chancellor  : — ^The  account  of  lasting  improve-    ["99] 
ments  contained  in  the  decree  in  this  cause  was  submit- 
ted to  without  argument,  and  the  present  petition  of  rehearing 
raises  a  question  only  as  to  the  time  at  which  that  account  is  to 
commence,    l^e  propriety  of  the  account  itself  is  not  questioned. 

ias  improremeii^  wu  conceded  at  the  origfbel  heariug,  vritbeat  aifnneiit ;  Mid 
the  only  question  raised  npon  the  jietition  of  rebearing  was  at  what  time  that  ac* 
coant  shenld  begin  7 

(a)  3  Bro.  C.  C.  653.  (6)  1  Sim.  Sd  St.  652.  (c)  S  Hare,  144. 


W  CASES  Hi  CHANCBBY. 


1844.— NeemOi  V.  ClarlsMtt. 


Applying  my  present  obseryatioits.  to  this  state  of  the  proceed- 
ings.— the  question  is,  not  whether  the  husband  was  entitled  to 
receive  the  rents  and  profits  of  the  estate,  and  apply  them,  as  he 
pleased,  during  the  IHetime  of  his  wife,  but  whether,  claiming 
that  right,  he  could  at  the  same  time  insist  upon  charging  his>ex- 
pendituie  on  the  estate  in  the  shape  of  lasting  improvements. 
The  consequences  would  be  extravagant.  It  could  be  neither 
right  nor  just  that  the  husband  should  charge  the  wife's  estate 
with  expenditure  on  lasting  improvements,  when  he  may  have 
every  year  received  in  surplus  r^nts,  after  paying  the  interest  on 
the  purc^haae  money,  a  sum,  perhaps,  greatly  exceeding  what  he  had 
expended  in  lasting  improvements,  it  is  necessary  to  remember 
what  the  state  of  things  was  upon  which  the  decree  in  this^case 
was  founded.  The  husband  had  always  thought  and  acted  on 
the  supposition  that  he  had  acquired  an  absolute  interest  in  the 
wife's  estate.  When  the  husband  was  receiving  the  rents  and 
expending  them^  and  laying  out  money  in  improvements,  he  sup- 
posed himself  seised  in  fee  of  the  estate ;  he  sold,  and  the  Clark- 
sons  purchased  the  estate  on  that  assumption,  and  the  recital  was 
that  he  was  seised  in  fee  ;  that  was  the  hypothesis  on  which  all 
the  transactions  proceeded.  It  is  true,  therefore,  that  no  means 
were  taken  t»  protect  the  husband  in  respect  of  the  suras  he  had 
paid  for  the  benefitof  the  wife's  inheritance;  and  that  no  declara- 
tion was  made  by  him  for  the  purpose  of  showing  he  in- 
[*100]  tended  his  wife  not  to  have  the  benefit  of  *his  expendi- 
ture ;  but  the  absence  of  any  declaration  of  that  nature, 
cannot,  under  these  circumstances,  be  referred  to  an  intention  on 
his  part  that  the  wife's  estate  should  have  that  benefif,  for  the 
husband  clearly  acted  on  the  belief  that  the  estate  was  his  own. 
It  turned  out  that  the  wife'-s  estate  had  never  been  displaced- 
The  question  then  arose,  whether  the  husband,  having  paid  off 
the  vendor's  lien,  under  a  mistakea  supposition  as  to  the  interest 
he  Sjcquired  by  doing  so,  the  purchase  money  so  paid  was  or  was 
not  to  be  deemed  a  charge  upon  the  estate  ?  and  whether,  that 
being  the  way  in  which  the  case  would  stand  if  Sykes,  or  the 
.parties  representing  his  estate,  had  been  the  defendants,  the  case 
was  different  as  against  the  Clarkson^ 
The  Clarksons  have  purchased  the  estate  of  Sykes, — what 
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baye  the  Clarbsons  paid  I  They  bare  paid  Syfces  for  all  the  imr 
provements  which  he  rnade  on  the  ^e^tate,  both  in  the  lifetime  <^ 
his  wife  and  after  her  4laih>i  and  Hie  Clarksens  say,  they  have 
themselves  also  expeadeid/moftey  under  the  same  mistake  rer^ 
specting  the  property,  of  wbicLirnj^ovements  the  plainiiff  baa 
the  benefit.  I  decided, — rightly  (K*  wsongLy  is  not  now  thoques** 
tion,— «that,  where  all  this  had  taken  pJdpeAtnder  a  mistake,  the 
husband  might  be  considered  in  the  sam^  jtittialion  as  if  the  pur* 
chase  money  bad  been  paid  by  a  stranger,  wte>  htid 'thereby  ac- 
quired a  lien  on  the  estate.  This  appeared  to  ma-  tO  *4)e  in  ao* 
cordance  with  what  I  found^  decided  in  Piit  v.  Ptii^dj:  Tbe 
ground  that  I  went  vp^n  certainly  was,  that  the  mistake  wesAim 
against  the  consequences  of  which  the  Court  ought  to  relieve  tlia 
husband,  and  those  -who  claimed'  imder  him,  to  Xhe  extent  la 
which  a  stranger  paying  off  the-vendor's  lien  wotdd  have  - 
been  entitled  to  charge  the  'estate.  I  thought  they  were  [*101  ] 
entitled  to  -tibis  relidf  in  a  suit  in  whkh  the  heir  of  the 
wife  was  the  plaintilf,  on  the  ground,  tbat4he  plaintiff  who  would 
have  equity  must  do  equity.  That^  as  I  have  often  had  oooasioB 
to  say ,(6)  is  a  rule  of  unquestionable  justice  but  which  decides 
nothing  in  itself ;  for  you  must  first  inquire  what  are  the  equities 
which  the  defendant « must  do^  and  what  the  plaintiff  ought  lo 
have.  It  may  be,  ihat  the  doctrine  of  Trainer  oann^^aCriotly  be 
applied,  except  in  cases  where  the  party  elaiming  the  right  of  i^ 
tainer  is  a  defendant^  or  is  in  some  fiorm  (he  party  charged  in  ihe 
suit ;  but,  unless  that  state  of  things  in  any  respect  qualifies  the 
rule,  I  think  it  may  be  generally  said)  that,  unless  the  equity 
which  the  defendant  claims  from  the  plaintiff  is  one  which,  the 
defendant  might  enforce  by  bill^it  is  not  a  term  which  the  Court 
has  a  right  to  impose  on  the  plaintiff.  ^  The  Cotut  is  bound  4o 
look  into  the  position  of  the  parties^  and  see  what  their  relative 
rights  are,  and,  having  ascertained  tbam^  it  tells  tbe  plaintiff  that 
it  will  not  give  him  what  he  seeks  unless  h«  sobmits  to  give  to 
the  defendant  what  the  defendant  might  in  equity  have  askedi 
but  has  not  asked;  at  least  by  any  distinct  soily  from  the  j^ajntift 

.       •      •• 
(«)  T.  &  B.  isa 

(h}  S«e  SowMer  v.  Colhy^  I  Hare,  149 1  fUimn  ▼.  jS/Utiaf,  4  Hsce,  6 ;  [P^rr  v. 
Sheriffe,^oti,5sll.]    ' 
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In  his  character  of  defendant,  the  only  relief  be  can  have  is  the 
dismissal  of  the  bill ;  but  the  Court  obviates  that  difficulty  of 
form,  by  giving  f he  piaintiff  what  I}er  js/entitled  to,  only  on  the 
condition  that  he  submits  to  gi^el  th^.defendant  what  the  defi^n- 
daiit  might  equitably  requice:-//riMLt*is  my  view  of  the  rule,  and 
is  what  I  acted  upon  in  this  tifse. 

I  had  than  to*^Msider  what  were  the  equities  between 
[*102]    *the  pailieA^;.  Supposing  Sykes  never  to  have  sold  the 

est^^\ajQrd  himself,  or  his  heir  or  deviseci  to  have  been 
in  possesei^KS  •!  'was  of  opinion,  as  I  have  ^Niid,  that  he  would  be 
ent^ldd- to- tie  reimbursed  his  expedditure  owing  to  the  mistake; 
^fifii^teing  of  that  opinion,  it  appeared  to  me,  that  this  relief 
would  be  properly  w<Mrked  out  by  treating  Sykes  as  having  beea 
in  the  situation  of  a  mortgagee  in  respect  of  the  vendor's  lien, 
and  making  Ihe  same  decree  as  would  be  made  either  for  or 
against  a  mortgagee  in  possession. 

Having  come  to  that  conclusion,  I  think  I  suggested  at  the 
hearing  of  the  cause,  that  the  better  course  would  be,  to  begin 
the  account  from  the  death  of  the  wife.  The  decree,  however, 
has  been  so  drawn  up,  that,  according  to  its  literal  form,  the  ac- 
eount  (ji  the  rents  and  profits  on  the  one  side,  and  the  interest  on 
the  other,  is.  given  from  the  death  of  the  wife ;  but  the  account 
to  be  taken  of  lasting  improvements  is  general,  and  not  confined 
to  that  date*  The  question  then  is,  how  the  case  is  to  be  now 
dealt  with — the  only  point  in  dispute  being  when  the  account  id 
to  commence. 

If  the  husband,  or  those  who  here  represent  him,  should  con- 
tend, that  during  the  wife's  life  he  was  in  po^Mwon,  no^as  mort- 
gagee, but  as  seised  in  fee  of  the  wife's  estate,  one  of  the  conse* 
qnences  of  that  position  is,  that  he  cannot  charge  on  the  estate 
his  expenditure  in  lasting  improvements.  If,  on  the  other  hand, 
die  husband  succeeds  in  establishing  that,  during  his  wife's  lifei 
he  is  to  be  considered  as  mortgi^^  in  possession,  that  will  give 
him  a  right,  as  the  recoird  and  proceedings  statid,  to  charge  the 
wife's  estate  with  the  expenditure  on  such  improvements ;  but 

then  he  necessarily  abandons  his  claim  of  a  seisin  in  fee, 
[*103]    in  right  ^>f  his  wife :  he  claims  a  possession  by  a  title 

paramount  to  his  wifej — that  of  a  mortgagee ;  and  then, 
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if  h^  is  entitled  as  npiprtgagee,  while  />n  the  one  hand  he  may 
charge  his  lasting  improvements,  on  the  other  he  would  be  char- 
ged with  the  rents  and  profits.  If,  therefore,  the  account  is  car- 
ried back  to  the  time  of  the  purchase  for  one  purpose,  it  must  be 
carried  back  to  the  same  time  for  the  other ;  or  if  it  begins  from 
the  death  of  the  wife»  in  respect  of  the  rents  and  profits  and  in- 
terest, it  must  begin  at  the  same  time  as  to  lasting  improrements. 
The  decree  is  erroneous  if  its  construction  be,  that  it  directs  the 
account  of  the  rents  and  profits  to  begin  at  one  time,  and  the  ac- 
count of  the  lasting  improvements  at  another,  unless  there  is 
some  special  reason  for  doing  sO;  which  in  this  case  there  is  not 
I  am  certain  that  was  not  intended.  But,  although  I  ought  to 
make  the  decree  uniform  and  consistent,  it  would  be  proper  to 
give  the  other  party  the  opportunity  of  insisting  that  the  decree 
should  be  amended,  not  by  bringing  down  the  account  of  lasting 
improvements,  but  by  carrying  back  the  account  of  rents  and 
profits  to  the  time  of  the  purchase.  I  certainly  cannot  follow  the 
argument  which  has  been  addressed  to  me  on  the  part  of  the 
plaintiff.  Why  may  I  not  carry  back  the  account  during  the 
life  of  the  wife,  as  well  as  take  it  up  after  her  death  ?  Every 
argument  that  the  party  has  no  lien,  and  no  right  of  retainer, 
would  apply  to  one  form  of  decree  as  much  as  to  the  other.  li, 
therefore,  the  decree  is  right  in  carrying  the  account  back  to  the 
death  of  the  wife, — if  the  situation  in  which  the  parties  are 
placed^  owing  to  this  mistake,  entitles  the  defendants  to  be  repaid 
an  expenditure,  the  benefit  of  which  the  plaintiff  gets,  it  must  be 
equally  right  to  carry  the  account  back  during  the  life  of  the 
wife,  if  that  be  the  proper  mode  of  taking  such  an  account.  The 
decree,  as  I  have  before  observed,  was  taken,  as  to  this 
part,  ^without  any  judgment  having  been  pronounced  [*104] 
upon  it,  and  the  present  proceeding  does  not  impeach  it. 


Ndfo.  20/A. — ^The  Tice-Chancellor  said,  the  petitioners  were 
entitled  to  have  the  decree  altbred  ;  there  was  a  manifest  incon- 
sistency as  it  stood.  Upon  a  petition  of  rehearing  by  the  plain- 
tiffs, the  whole  case  was  open  to^  the  defendants, — not  perhapS| 
that  they  could  ask  for  any  variation  of  the  decree,  without  a 
petition  for  that  purpose,  but  that  they  were  at  liberty  to  go  into 
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the  whole  case,  for  the  purpose  of  showing  that  the  relief  sought 
by  the  petitioners  was  not  proper  to  be  granted.  The  alteration 
proposej^  by  the  petitioners  would,  however,  make  the  decree 
Dior6,  rather  that  less,  erroneous.  It  appeared  to  him,  that  in 
strictness,  upon  the  principle  the  decree  went  upon,  the  right  way 
was  to  carry  back  the  account  to  the  time  of  the  purchase,  and, 
therefore,  that  he  could  not  grant  the  petition  of  rehearing.  The 
petitioners,  mighty  however,  aipend  their  petition  of  rehearing, 
praying  in  the  alternative,  either  that  both  accounts  might  be 
restricted  to  the  later,  or  both  carried  back  to  the  earlier  period. 


Dec.  19tA. — The  petition  was  amended,  and  the  decree  order- 
ed the  whole  account  to  be  taken  from  the  time  Sykes  completed 
the  purchase  and  entered  into  possession.  The  case  was  then 
mentioned,  at  the  motion  of  the  plaintiff,  upon  the  question  of 
annual  rests.  In  support  of  the  application  for  annual  rests, 
Donovan  v.  Pricker,{d)  was  cited.  . 


1845  ;  Jan*  18/A. — The  Yicb-Chancellor  said,  that,  if  the  ac- 
count was  to  be  taken  against  the  defendants  as  mortga- 
[*105]  gees  in  'possession,  that  account  must  be  taken  in  the 
common  form,  unless  a  special  case  was  made.  The  case 
of  Donovan  v.  Pricker  was  very  different  from  the  present  case. 
There  the  Court  assumed,  that  the  parties  had  made  a  case  of  the 
rents  and  profits  exceeding  the  amount  of  the  interest  and  other 
charges, — a  circumstance  which  was  wholly  wanting  in  this  case. 
There  was  no  suggestion  to  that  effect ;  and,  unless  it  was  to  be 
said,  that  wherever  a  mortgagor  filed  a  bill  foe  redemption,  he  was 
entitled  to  rests  as  of  course  without  giving  the  Court  any  special 
cose,  or  any  fact  to  found  its  judgment  upon^  he  could  not  but 
direct  the  account  to  be  taken  in  the  usual  way.  There  was  no 
case  for  making  a  special  decree  as  to  rests,  nor  was  there,  any 
case  for  keeping  the  question  open,  in  order  that  the  parties 
might  thereafter  have  the  opportunity  of  bringing  that  case  for- 
ward.   There  was  no  more  ground  laid  for  one  than  for  the 

• 

(a)  Joe*  165. 
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Other.  The  only  facts  were,  that  an  account  of  rents  and  profits 
on  the  one  side,  and  interest  on  the  other,  was  to  be  taken,  and 
allowances  were  to  be  made  for  lasting  improvements.  All  he 
could  do  was  to  make  the  usual  decree,  as  in  a  mortgagee's  stiit. 
If,  as  the  counsel  for  the  plaintiff  had  contended,  the  practice  of  the 
Court  enabled  a  party  to  come,  upon  petition,  although  no  further 
directions  were  reserved,  to  obtain  a  special  order  on  the  subject 
of  rests,  when  the  state  of  the  account  was  known, — if  that  were 
the  practice  of  the  Court,  and  the  result  of  the  account  warranted 
it,  the  plaintiff  would  have  that  opportunity  .[1] 


The  Bceounts  of  the  purchase  money  and  interest  thereen,  tmi  of  necessary  re- 
pairs and  lasting  improTemeiits,  and  of  interest  thereon,  and  of  rents  and  profits 
and  ocenpation  rents  in  the  said  decree  mentioned,  to  be  -taken  from  the  25th  of 
September,  1793,  instead  of  the  9th  of  September,  182] ;  and,  in  addition  to  the 
accounts  directed  by  the  said  ^decree,  let  the  Master  ta'ke  an  accoiini  of  the  rents 
and  profits  of  the  said  estate  received  by  W.  Sykes,  deceased,  or  by  any 
*penon  or  persons  by  his  orde;,  or  for  his  use,  or  which,  without  his  or  theur  [*106] 
wilfnJ  default,  might  hare  been  so  received.  And,  in  case  it  shall  appear 
that  the  said  William  Sykes  has  been  in  poasession  of  the  said  estate,  or  any  part 
thereof,  during  any  time  or  times  since  the  35th  of  September,  1793,  let  t)ie  Mas* 
ter  fix  an  occupation  rent  or  rents  on  soch  part  or  parts,  during  the  time  of  such 
ocenpation,  and  take  an  account  thereof,  and  include  the  same  in  the  said  account 
of  rents  and  profits. 


RxDGWAT  V.  Roberts. 

1844 :  18th,  25th  and  30th  July  v  3d  August 

A  i^ip  belonging  to  the  defendants,  registered  in  the  port  of  London,  sustained  seri- 
ous damage  on  her  voyage  to  New  Zealfind,  and  on  her  arrival  there  was  sur- 
veyed and  pronounced  not  seaworthy.  The  matter  was  unable,  either  by  loan 
or  bottomry,  to  raise  money  for  her  repair,  and  he  at  length  sold  the  ship  to  the 
plaiotifis,  and  o«  receiving  payment  of  the  purchase  money  by  a  bill  of  exchange 
in  London,  executed  to  them  a  oiU  of  sale  of  the  ship.  The  plaintiffs  repaired 
the  ship  and  sent  her  to  England  with  a  eargo.  The  defondaats  refused  to  rati- 
fy the  sale  or  consent  to  the  registry  of  the  ship  in  the  plaintiffii'  names,  and  oa 


{1]  As  to  rests  In  taking  an  account  between  mortgagor  and  mortgagee  in  poa- 
sesBion,  see  Finch  v.  Brown,  3  Beav.  70 ;    Wilson  v.  Cluer,  id.  136. 
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the  arrival  of  the  ship  in  the  port  of  London^  the  defendant!  pMi  wveral  men  on 
board  to  take  posseaaion  of  the  ship  and  cargo  for  them.  The  plaintifi  thereupon 
applied  for  an  injunction  to  restrain  the  defendants  from  interfering  with  the  ship* 
or  removing  her  out  of  the  jurisdiction,  and  for  a  manager  and  receiver  of  the 
ship  and  cargo  : — Held,  that  the  plaintiffii  had  no  equitable,  as  distinct  from  a 
legal,  title  to  the  ship,  and,  inasmuch  as  their  title  (if  they  had  acquired  any) 
was  a  purely  legal  one,  and  the  case  of  interference,  if  wrongful,  was,  therefon» 
a  mere  trespass,  tlie  Court  would  not  interfere  in  favor  of  the  plaintifi  by  io- 
junction. 

That  the  plaintiffi,  jf  they  had  acquired  no  title  as  owners  of  the  ship  by  the  pur- 
chase, had  acquired  none  by  way  of  lien  in  respect  of  the  moneys  subsequently 
faud  out  on  her  repair. 

That  the  btli  of  sale  of  the  ship,  if  not  effectual  to  pass  the  property  to  the  plain.- 
tiffi,  cenld  not  be  treated  as  in  the  nature  of  a  bottomry  bond,  inasmuch  wt  none 
of  the  parties  had  intended  that  it  should  so  operate. 

That  the  plaiutiA,  according  to  the  case  made  on  the  motion,  if  they  failed  at 
the  hearing  to  establish  their  right  tothe  ship,-  woifld  be  entitled  to  equitable  re- 
lief in  respect  of  the  bill  of  exchange  given  for  the  purchase  money  ;  and  that 
they  were  entitled  to  hate  the  trial  of  the  legal  right  put  in  a  course  for  deter- 
mination, and  to  have  the  property  protected  in  the  meantime. 

8embh$  In  such  a  case,  (independently  of  the  relief  in  respect  of  the  bill  of  ex- 
change,) if  engagements  had  been  contracted  of  wbich  the  conduct  of  the  defen- 
dants would  prevent  the  fulfilment,  and  if  there  could  be'  no  adequate  compensa- 
tion to  the  plaintiA  in  damages,  or  tf  the  defendants  were  about  to  carry  away 
or  destroy  the  property,  the  Court  might  interfere  by  injanetioiL 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants, 
the  registered  owners  of  the  ship  ^'  Indemnity,"  from  interfering 
with  the  ship  or  her  cargo,  or  from  removing  or  attempt- 
['107]  ing  to  remove  her  out  of  the  'port  of  London  or  out  of 
the  jurisdiction  of  the  Court,  and  to  restrain  the  defen- 
dant, the  late  captain  of  tiie  ship^  from  proceeding  with  his  ac- 
tion on  a  bill  of  exchange ;  and  also  for  a  receiver  and  mana- 
ger of  the  ship,  to  take  possession  of  the  cargo,  and  collect  the 
freight. 

The  case  made  by  the  plaintifis  in  support  of  (he  application 
was  to  the  following  effect; — The  ship  "Indemnity,"  having 
met  with  bad  weather  on  her  voyage  fcom  England  to  New  Zea- 
land, arrived  at  Port  Nicholson  in  the  latter  part  of  the  month 
of  July,  1342,  in  a  damaged  state,  and  was  surveyed  on  the  9th 
of  August,  1842,  and  pronounced  not  seaworthy.  The  captain 
thereupon  advertised  for  tenders  for  her  repair,  and  received  an 
offer  to  make  the  necessary  repairs  for  800/.,  but  no  person  could 
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be  found  who  would  advaace  the  required  sum  upon,  or  accept 
of  payment  by  a  bottomry  bond  ;  and  after  every  effort  had  been 
ineffectually  made  to  procure  the  repairs  to  be  done,  and  the  ship 
bad  lain  several  months  in  a  useless  state,  the  captain,  ultimately, 
on  the  21st  of  January,  1843,  sold  the  ship  to  the  plaintiffs  for 
440/.,  making  a  format  declaration  of  the  circumstances  under 
which  the  sale  took  place,  and  executing  to  the  plaintiffs  a  bill 
of  sale  of  the  ship*  The  plaintiffs  also  purchased  the  ship's  stores, 
and  gave  the  captain  the  bill  of  exchange  referred  to^  for  the  whole 
purchase  money,  (697/.,)  drawn  upon  the  house  of  the  plain tiffii 
in  London. 

The  plaintiffs,  immediately  after  their  purchase,  applied  at  the 
Custom-house  in  New  Zealand  to  register  the  ship  in  their  nameSi 
but  the  authorities  there  declined  either  to  alter  the  register  or  to 
issue  a  new  register,  as  the  ship  belonged  ^  the  port  of  London. 
The  plaintiffs  caused  the  repairs  of  the  ship  to  be  completed  at  an 
expense  of  upwards  of  1100/.,  and  afterwards  appointed 
'another  captain,  and  provided  the  ship  with  a  cargo  for  ['lOS] 
England,  with  which  she  arrived  in  the  St.  Katherine 
Docks,  on  the  12th  of  July,  1844. 

The  bill  of  exchange  for  597/.  had  been  presented  for  payment, 
in  November,  1843^  but  the  defendants  refusing  to  adopt  the  act 
of  the  captain,  or  confirm  the  sale,  or  concur  in  the  transfer  of 
the  ship  into  the  plaintifis*  names  on  the  registry,  the  plaintifi 
declined  to  pay  the  bill.  The  defendants,  the  owners,  had  brought 
an  action  against  the  underwriters,  as  for  a  total  loss  and  the  cap* 
tain  had  brought  an  action  against  the  plaintifl^  upon  the  bill  of 
exchange. 

On  the  arrival  of  the  ship  in  the  St.  Katharine  Docks,  the  de- 
fendants, the  awners,  placed  five  men  on  board  to  ttdre  possessioii 
of  the  ship  and  cargo  on  their  behalf.  The  afiidavits  in  support 
of  the  motion  stated  some  acts  of  violent  or  forcible  conduct  on 
the  part  of  the  men  thus  employed  by  the  defendants,  which  the 
Court  considered  to  be  unnecessary  for  the  assertion  or  protection 
of  the  rights  of  the  defendants,  and  not  justifiable. 

The  affidavits  in  opposition  to  the  motion,  denied  that  the 
state  of  the  ship,  or  the  circumstances  of  the  c^se.  Justified  the 
conduct  of  the  captain  in  selling  the  ship,  and  they  took  issue  on 
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the  question,  whether  the  plain  tiffs  had,  by  the  transactions  re- 
ferred to,  acquired  any  title  to  the  ship. 

Mr.  RomiUy  and  Mr.  Rolt^  for  the  plaintiffs,  cited  Hunter  r. 
Parker^{a)  Reid  v.  Darbyjlji)  Hayman  v.  M<mltonj{c)  Andrews 

y.  Glover. {d)  The  legal  or  equitable  title  of  the  plain- 
['109]    tifis  to  the  ship  is  proved  ;  it  is  *lhe  simple  fact,  that  the 

names  of  the  defendants  still  remain  as  the  registered  own- 
ers, which  alone  creates  any  difficulty.  But  the  Court  will  not 
allow  the  defendants  to  avail  themselves  of  that  advantage  to  de- 
prive the  plaintiffs  of  the  property  which  they  have  purchased. 
The  plaintiffs  cannot  proceed  at  law  without  the  assistance  of  this 
Court,  for  at  law,  or  in  the  Admiralty  Court,  the  register  is  con- 
clusive ;  Ex  parte  Yallop,{e)  In  re  Blanshard,  Baxter  and  Oth- 
ers,{g)  '  Even  if  the  plaintiffs  had  not  acquired  the  absolute  pro- 
perty, they  had  obtained  a  charge  upon  the  ship,  for  they  had  ob* 
tained  every  right  in  her  which  the  captain  had  power  to  confer; 
and  he  had  an  undoubted  power  to  hypothecate  the  ship :  In  re 
Gr'aiitudine^{k)  Arthur  v.  Barton.{i)  And  the  Court  would  so 
construe  or  give  effect  to  the  contract  of  the  captain,  as  to  prevent 
it  from  being  substantially  defeated,  to  the  prejudice  of  the  plain- 
tiffs, ho  wever  informal  the  contract  might  be :  Robinson  v.  B/PDon- 
nelL{k)  The  plaintiffs  are  at  law  liable  to  pay  the  purchase 
money ;  the  captain,  who  is  the  agent  of  the  other  defendants, 
is  sumg  the  plaintiffs  on  the  bill  of  exchange,  and  if  this  Court 
cannot  interfere  by  injunction  pending  the  trial  of  the  legal  right, 
the  property  which  the  plaintiffs  claim  as  the  consideration  for 
the  bill  of  exchange  may  be  taken  out  of  the  jurisdiction,  or  de- 
stroyed, and  they  may  be  left  without  security  or  remedy.  [They 
cited,  also,  Mestaer  v.  CHllespie^{l)  Morris  v.  Robinson ^{m)  Ex 
parte  -BMrn.(n)J 

(a)  7  M«6t.  Id  WUq.  329.  {h)  8  Rob.  Ad.  Rep.  340. 

{h)  10  East,  143.  <t)  6  Mees.  Sl  WeU.  138. 

(c)  Abbott  on  Ship.  p.  11,  Xk«  Sbe«  ed.  (k)  5  Ma.  Sl  SeL  238. 

(rf;  Id,  p.  13,  n.  (/)  11  Vee,  621. 

(0  15  Ves.  60.  {nC\  2  B.  &  C.  196. 

(g)  2  B.  dc  C.  244  .  (fi)  IJ.  d&  W.  378. 
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JUify  25th. — The  Yice-Cbaitcellor,  before  bearing  the  de* 
fendaots*  connsel,  said : — ^The  question  which  I  must  first 
decide  is,  whether  the  facts  relied  upon  give  the  *appli-  {*HOJ 
cants  a  title  to  the  ship  at  law  as  owners.  Until  their 
legal  title  has  been  established  as  owners,  there  is  no  ground  for 
saying  that  they  have  an  equitable  title  in  this  Court.  The 
next  question  is,  supposing  the  legal  title  to  the  absolute  o\vner- 
ship  not  to  be  made  out,  whether  the  plaiotifis  have  a  lien  on  the 
ship,  in  respect  of  money  which  they  may  have  expended.  It 
appears  to  me  that  there  can  be  no  such  Hed  in  this  case.  On 
the  bill  of  sale  the  property  is  designated  as  the  property  of  the 
defendants,  of  which  the  plaintiffs  had  become  the  purchasers. 
As  purchasers,  and  in  the  character  of  owners,  they  might  have 
done  what  they  pleased  with  it.  According  to  the  defendants' 
case,  the  plaintiffs  purchased  without  a  title,  and  they  have  been 
gratuitously  expending  money  upon  a  chattel  which  is  not  their 
property.(a)  If  that  be  so,  a  court  of  eqxiity  cannot  give  them  a 
lien.    There  is  no  such  equity,  in  the  absence  of  contract. 

Supposing  the  ownership  to  be  in  the  plaintiffs,  the  next  ques- 
tion will  be,  whether  the  chattel  is  of  snch  a  nature  as  to  entitle  them 
to  the  assistance  of  a  court  of  equity;  I  have  1  i  ttle  doubt  that  there 
are  many  cases  in  which  the  owners  of  a  ship  would  be  entitled 
to  such  assistance;  suppose,  for  instance^  the  ship  wiis  under  en- 
gagements of  which  the  threatened  conduct  of  the  parties  would 
prevent  the  fulfilment,  or  other  cases  in  which  damages  would 
not  be  an  adequate  compensation^  and  in  which  jusHice  would  not 
be  done  except  by  protecting  in  specie  th0  interests  of  the  owner 
in  the  chattel.  Those  may  be  proper  coses  for  the  Interference 
of  the  Court.  In  this  case,  however,  nothing,  more  is  stated  than 
the  arrival  of  tbe^ship  in  th6  Thames,  and  a  dispute  as  to  the  law- 
ful owner^ip.  Upon  that  case  alone  I^coirid  not  accede 
to  the  application  of  the  plaintiffii,ivithout  'deciding,  that  [*lil] 
whenever  a  ship  comes  into  a  port  within  the  jurisdiction 
of  the  Court,  and  a  dispute  arises  as  to  who  is  the  legal  owner,  a 
bill  in  equity  will  lie  to  prevent  the  other  party  from  interfering 
with  the  property  until  tlie  question  of  law  is  d^ided. 

(«)  Sm  C9lhurn  t.  Simm,  3  Hw«,  554- 
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It  is  possible,  indeed,  that  other  grounds  might  be  suggested 
which  would  alter  this  view  of  the  ease ;  the  parties  might  be 
about  to  deal  with  the  ship  in  a  way  which  would  possibly  en- 
title the  plaintiffs  to  an  injunction  {  they  might  be  about  to  des- 
troy it|  or  carry  it  away  so  as  to  make  the  iat^rrereticeof  the 
Court  proper,  regard  being  had  to  the  fact,  that  in  this  case  there  is  a 
sort  of  privity  Which  the  plaintiffs  have,^-inasmuch  as  they  claim 
under  an  alleged,  purchase  from  the  defendants'  ^gent,  which 
agent  had  power  under  some  circumstances,  to  make  a  good  title. 
But  there,  is  nothing  of  that  specials  nature  in  the  case,*  and  I, 
therefore,  give  no  opinion  upon  it. 

I  may  also  exclude  another  point  which  has  been  prominently 
put  forward  in  the  bill ;  namely,  that  the  bill  o(  sale,  if  not  good 
as  a  bill  of  sale,  is  yet  good  and  may  be  treated  as  a  bottomry 
bond.  It  has  been  often  decided'  that,  if  an  instrument  cannot 
operate  precisely  in  (he  way  in  which  it  was  intended  to  operate, 
it  may  operate  in  another  way  so  as  to  give  to  it  that  effect  which 
the  parties  designed  to  produce.  But  that  does  not  apply  to  this 
case.  Here  the  intention  of  the  parties  was  to  effect  a  sale, — 
that  was  the  object ;  and,  if  that  object  has  not  been  accomplished, 
and  I  cannot  effect  it,  the  cases  referred  to  will  not  entitle  the 
plaintiffs  to  call  upon  the  Court  to  treat  the  bill  of  sale,  as  .a  bot- 
tomry transaction,  which  no  one  alleges  that  any  of  the  parties 
intended.    Upon  these  parts  of  the  case  I  shall  not  trouble  the 

counsel  for  the  defendat^ts. 
[*112]  *There  are  two  other  points  which  are  very  extensive 
in  their  bearings.  The  legal  title  may  actually  be  in  one 
party,  and  the  apparent  title  in  the  other.**  If  the  plaintiffs  have 
the  legal  property  in  the  ship  by  means  of  the  sale,  it  may  still 
be  n^cessary^  in  order  that  they  may  acquire  a  perfect  title  accor- 
ding to  the  laws  of  the  country,  that  their  names  should,  be  in* 
sorted  on  the  legister.  The  names  of  the  defendants  are  now 
upon  the  register  as  owners.  The  name  of  a  party  may  be  on 
the  register  although  he  is  not  the  lawful  owner  of  the  ship ;  but 
the  title  to  a  ship  cannot  be  perfect  at  law,  until  the  name  of  the 
party  is  upon  the  register.  If  the  sale  has  transferred  to  the 
plaintiffs  the  property  in  the  ship,  it  must  have  conferred  upon 
them  the  right  to  have  themselves  registered  as  the  owners ;  and 
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if  the  defendants  refuse  to  allov^  the  plaintiffs  to  peffeel  <beirld\9> 
fal  title  by  thai  step^  there  mUst  be  some  raachiiiety;fi».'eflkftiiig 
it  notwithstanding  the  defendants'  oppositi(Hi.  As:  ibik-sMi^  li 
now  brought  forward  by  the  plaintiffs,  the  defendants  are  the  ap- 
parent owners,  and  the  plaintiffs  are  the  real  ewnepsi ..  Tfai(«^ 
cessity  of*remo?ing  that  imperfection  in  their  legal  tMe  may  pos^ 
sibly  give  the  plaintiffs  an  e<}Uityk  ,        !   --^^ 

Another  point  on  which  an  equity  may  arise  In  the  plain tifiG^ 
favor  is  this :  according  to  the  plaintiffs'  case,  the  lawfully  au- 
thorized agent  of  the  defendants  sold  the  ship,  and  arranged  with 
the  purchasers  that  they  should  give  him  a  bill  of  exchange  for 
the  purchase  moneyjn  a  certain  form!  Accordingly,  as  the  isase 
now  standS)  the  plaintiflb  are  liable  for  the  purchase  money  to 
the  defendants'  agent,  by  whom  the  ship  waasold  ^  and  upon  that 
bill  of  exchange  the  agen't.hii^:bro!nght:  an  actioi^  r  The  plaiotiffii 
seek  by  this  suit  to  restrain  the  proceedingsio  tbftt  actio|i» 
If  they  chose  to  waive  "^tbeir  j)urcbase  they  might  possi-  [*113] 
bly  have  a  right  to  file  a  bill  to  restrain  the  action  on  the 
bill  of  exchange  without  bringing  the  right  to  the  ship  into  ques» 
tion.  But,  if  they  do  not  waive  their  title  to  the  sbip^  the  diffi« 
cnlty  is,  how  they  can .  bring  the  question  as  to  the  bill  of  ex- 
change before  the  Court  without  involving  also  the  question  as 
to  title  to  the  ship.  On  all  the  other  points  it  seems  to  me  that 
the  legal  title  must  be  tried  at  law ;  aild  the  only  question  now 
will  be,  what  the  Court  ought  to  do  pending  the  inquiry. 


Mr»  James  Parker  and  Mr.  CampbeU^  for  the  defendants  the 
owners. 

The  grounds  relied  upon  by  the  counsel  for  the  defendants  may 
be  collected  from  the  judgment.  They  contended  that  HutUer 
Yi  Parker  jia)  was  rather  an  authority  for  the  defendants  than  for 
the  plaintiffs,  for  it  showed  that  the  sale  by  the  master  was  inef- 
fectual without  the  ratification  of  the  owners.  The  alleged  sale 
in  this  case  was  wholly  ineffectual  to  pass  the  property :  Cany- 
bridge  v.  Andertonjib)  Abbott  on  Ship.  p.  10,  Shea.  ed«  The 
Admiralty  Court  was  the  proper  jurisdiction :  Stat.  3  d&  4  Vict* 

(d)  7  Mm.  &  Web.  399^  (^)  SI  B.  d&  C«  69L 
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c^  66.  .  Tbe  delivery  of  the  bill  of  exchange  was  not  payment  of 
the  purchase  money,  and  it  gave  the  plaiotifis  no  equity  which 
they  had  not  without  it :  JSykes  v.  Oiks.{a) 

^  ■ 

My  30/A. — ^The  Yice-Chamcbllor,  after  odv^ing  to  the 
opinion  be  had  expressed  on  the  points,  Ist,  that  the 

[*114J  question  of  ownership;  by  force  t)f  the  transaction  in 
New  Zealand,  was  ia  purely  legal  question,  and  that,  if 
the  plaintiffflT  had  no  legal  title  to  the  ship,  they  had  none  in 
equity ;  2d,  that  if  there  was  no  ownership,  the  plaintiffs  had 
no  case  for  a  lien  in  respect  of  the  expenditure  subsequent  to 
the  alleged .  purchase ;  and,  3d,  that  the  tmnsaclion  could  not 
on  th6  bill  be  treated  as  a  bottomry  transaction  if  the  purchase 
failed ;  and  observing  that  his  opinion  had  been  confirnf^  by 
consideration  mnce  the  argument : — 

Three  questions  only  remain  for  consideration.  One  is,  whe- 
ther the  circumstance,  tfiatlhe  name  of  the  original  owner  still 
remains  on  the  register^  may  not  entitle  the  plaintiffs  in  equity  to 
the  assistance  of  this  Court  in  a^ertaining  and  determining  their 
rights.  Secondly,  whether  the  necessity  the  plaintiffs  are  under 
of  coming  here  for  protection,  in  respect  of  the  bill  of  exchange 
given  by  the  plaintiffs  in  payment  for  the  ship  and  her  stores, 
does  hot  cah'y  with  it  a  right  in  the  plaintiffs  (insisting  upon  the 
purchase)  to  bring  the  whole  question  before  the  Court.  The 
third,  which  is  merely  a  consequence  of  the  other,  is,  whether,  if 
the  plaintiffs  have  any  equity,  there  is  oris  not  in  this  case,  upon 
any  of  the  grounds  relied  Upon,  a  case  for  granting  an  injunction, 
or  otherwise  interfering  pendente  lite. 

My  opinion  upon  the  case,  especially  on  that  part  which  re- 
lates to  the  bill  of  exchange,  is,  that,  at  the  hearing  of  the  cause, 
the  plaintiffs  will  be  found  to  have  a  case  entitling  thein  to  the 
assistance  of  this  Court  in  ascertaining  and  determining  their 
rights,  and,  consequently,  I  am  now  bound  to  enter  into  the  ques- 
tion, whether  anything,  and,  if  anything,  what,  should  be  done 
in.  the  interim. 

(a)  5  Mee.  4t  Wela.  S45. 
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*Tbe  right  pf  the  plamtif^  if  any,  being  purely  a  legal  [*115} 
right,  must  be  determined  either  in  a.  court  of  law  pr  in 
the  Admiralty  Court.  I  certainly  think  the  case  is  one  in  which 
a  speedy  decision  of  thQ  right  is  essential  to  justice :  Hilton  v. 
Lord  Ora3UnUe.{a)  Although  the  ship  may  hare  no  pending 
engagements,  yet  she  must  be  useless  unless  engaged  in  some 
way,  and  she  isin  danger  of  being  lost  to  both  parties  whilst  the 
cause  is  in  a  course  of  investigation,  if  that  iavestigation  should 
be  protracted.  Again,  it  is  a  ease  in  whiiSh  compensation  in  dama* 
ges  will  be  no  accurate  measure  of  the  injury  sustained*  I  think 
the  plaintiffs  have-that  equity  at  the  least.  I  cannot,  however, 
discover  any  ground  whajtever  for  restraining  the  proceedings  in 
the  Admiralty  Court;  such  a  course  wou4d,  in  effect,  merely, 
give  the  plaintife  the  chodce  of  the  court  in  which  they  should 
proceed  to  establish  their  rights.  I  can  find  no  equity  for  so 
doing.  The  statute  3  d&  4  Yict.  e.  6fi|  has  placed  the  power  of 
the  Admiralty  Court  on  a  competent  footing ;  and  J  hc^ve  a  ve^y 
high  authority  for  knowing  that  the  lister  will  now  have  no 
more  effect  in  that  coart  than  it  would  have  in  a  court  of  law* 
Nor  is  there  any  equity  in  the  mere  circumstance  that,  for  the 
purpose,  as  I  must  assume,  of  asserting  their  claim  to  the  owiier'' 
ship,  the  defendants  have  sent  a  number  of  mc^  on  board  the  ves- 
sel, the  plaitttifi  still  keeping,  if  they  think  fit,  their  own  men 
on  board  also.  - 

The  question  then  is,  i^hether  I  should  simply  retain  this  motion 
until  the  right  is  dacidedk— or  give  the  plaintiffs  the  injunetion 
asked,  thereby  giving  them  in  truth  the  exclusive  possession  of 
the  ship,— or  take  possession  of  the  ship  by  an  officer  of  tfi^ 
Court. 

'It  has  sometimes  been  considered  an  eatabliahed  rule,  [*n6] 
that  equity  will  not  interpose  to  restrain  a  mere  tresp^s. 
Anillustration  of  this  principle  is  found  in  (ha  case  ci  Jomea  t« 
Jwma^ip)  in  which  the  right  to  an  estate  was  litigated  between 
an  heir>and  a  devisee ;  the  bill  pnyed.an  injunction  to  lestcain 
the  latter  from  cutting  dowli  timber  pending  the  suit,  and  Sir 
William  Grant  albwed  a  demurrer.    In  some  caaes,  however^  the 

(c)  Cr.  &  Ph.  SSS.  (i)  3  Mer.  161.. 
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Court  has  yery  usefully  iDtetposed  to  restmin  what  appeared  to 
be  only  a  trespass.  But  the  proposition  is  too  large,  that,  in  ev^y 
ease  where  parties  are  alleged  X6  be  about  to  commit  a'  trespass 
which  may  be  atteuded  with  destruction  to  a  specific  chattel,  an 
injtinction  will  be  granted.  Supposing  the  nature  of  the  injary 
apprehended  is  such  as  to  render  it  impossible  to  measure  the 
amonnt  in  damages ;  or  if  the  ease  be  one  in  whieh  any  calcula* 
tion  of  the  amount  of  the  injury  must  be  purely  speculative,  the 
inclination  of  the  Court  has  in  general  been  to  protect  the  party 
in  the  enjoyment  of  the  property  in  specie.  For  the  purpose, 
then,  of  determining  what  should  be  done,  I  referred  to  the  cases 
of  Bacon  v.  Jones,{a)  and  CoUard  v.  AUi3on.(b)  The  result  of 
the  case  o{  Hilton  v.  Lord  ChranviUe  is,  that  the  Court  may  im- 
pose terms  on  both  parties  to  proceed  to  an  immediate  trial,  or 
deal  with  the  case  otherwise,  according  as  -either. parry  may  ra^ 
fuse  or  submit  to  tueh  direction.  In  Baocfn  r.  JSmss^  Lord  Cot- 
tenham  appears  to  say,  that  the  discretion  t>f  the  Court  in  dealing 
with  the  subject  is  unlimited.  He  puts  it  various  ways,  and 
says,  that  the  Court  must  exercise  the  best^dgment  it  can  as  tor 

the  most  convenient  course  to  be  pursued. 
[*1 17]  In  this  ease,  whatever  tide  the  plaintiffs  have  is  a  ^pure< 
\f  legal  title.  That  title  is  disputed.  The  defendants^ 
case,  as  1  understand  it,  is,  that  the  ship,  at  all  events,  is  not  the 
plaintifiis',  and  that  it  belongs  to  the  defendants,  as  the  original 
owners,— or  to  the  underwriters. 

Having  now  only  to  determine  what  I  should  do  on  the  mo- 
tion, I  Ihtnk  1  must  treat  the  case  as  one  of  an  adverse  posses- 
»on,  and  that  I  cannot,  therefore,  interfere  in  the  plaintiffs' 
favor  to  the  extent  of  giving  exclusive  possession  of  the 
ship.  The  defendants  have  not,  by  any  act  or  communica- 
tion with  the  plaintifi,  ratified  or  confirmed  the  act  of  the.  mas- 
ter I  and  if  I  were^  by  injunction,  to  give  the  plaintiffi)  the  ex- 
clusive possession  of  the  ship,  I  should  of  course  enable  them  to 
trade  with  her-^-to  carry  her  am^y  from  this  oountry,^and,  if 
not,  to  make  a  good  title  abroad ;  at  least,  enable  them  so  lo  em* 
btf  rass  the  defendants'  title,  if  they  haveone,  as  scarcely  to  make 

(a)  4  MyL  &  Cr.  43SL  {h)  Id.  p.  487. 
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the  right  worU^^pursniug.  I  should,  in  •Shot,  practically  ctecide 
the  cause  upon  motioa.  against  the  defendants.  My  opinioiii 
therefore^  is,  that  at  the  ntmo^  I  ought  not  to  do  mcNre  diaa  to 
take  possession  df  the  ship,  in  order  to  presenre  l^r  £br  the  benefit 
of  the  parly  who  eventually  should  be  found  entitled,  and  this, 
in  the  exercise  of  the  extensive  discretion  which  Lord  Gotten- 
ham,  in  facon^  v.  Jbne^  asserted  to  be  in  ibe  Gourt,  is  a  course  I 
■Eiay  pursue. ,-  1  oannot  butlbink,  1^  an  aul|Mmty  to  8ell>iQ  case 
of  necessity,  is  part  of  the  original  authority  conjBe^red  .upon  the 
master  by  the  owners,  or  whioh  he  niust  impliedly  possess.  la 
that  view  of  the  case»  the  acts  of  the  master  ase  extremely  jnaite- 
rial.  Before  any  order  can  be  framed  to  dispose  of  tbia  motion  i 
the  parties  may  suggest  what  proceedings  are  now  to  be  taken  for 
the  purpose  of  determining^ the  Qwnersbip.[l] 

*TheL  counsel  for.  the  defendants  snggested,  that  the  [*118] 
right  might  be  tried  by.  the  defendants  bringing  trovier 
against  the  plaintiffs  i9t  the  ship's  register ;  and  the  cooosel  for 
the  plaintiffs  suggested,  that  the.  better  farm  of  action  would  be 
trover  for  the  ship,  which  was  assented,  to  on  behalf  of  the  de- 
fendants. 

The  mitmte  of  the  order  was: — ^The  defeodimts  undertaldog 
to  bring  an  action  of  trover  against  the  plainlfifis'  siupi  let  this  mxh 
lion  stand  ever  wMiout  psejodice  to  any  question. 


An  application  was  afterwards  made,  on  behalf  of  the  pdaia- 
tiS^  to  vary  the  order,  by  directing  an  issue,  in  which  the  pUtto- 

tiffs  at  law  should  be  plaintiffs  in  equity,  instead.of  trying  the  logal 

<  .        *    ■■  ■ 

[1]  The  objoct  of  tbe  interferenoo  of  a  eoart  of  aqQity,  by  mteiiooniary  iDJaaQ- 
tJoQ,  l^tween  two  parties  who  are.  at  iesae  upon  a  legal  right,  is  solely  the  proteo* 
tion  of  the  property  in  dispute  until  the  legal  right  shall  haye  been  ascertained  : 
and  therefore  sachan  hijanction  ought  always  to  be  accompanM  by  a  provision  for 
putliag  the  quMtioa  into  a  ooone  of  speady  InvMtigatioa  at  law.  Harnwm  rmJatms, 
Cr.  dp  Fh«  399  ;  Smsi$r  v*  FoHtr,  id.  30S.  Sao  forUiar  aa  to  tka  piiooiples  whioh 
ought  j^  regulate  the  exercise  of  the  jurisdiction  of  the  Ckrart  in.granting  interlocu- 
tory injunctions,  Spottiswoode  ▼.  Clarke,  2  Phillips,  154.  The  same  case,  derived 
from  a  dilTerent  and  less  aatheatio  sonrce,  bat  not  variant  in  any  essential  particn- 
lar,  has  been  introduced  by  Mr«  Sandfoipd  iu  the  second  volume  of  his  Beports  ;  3 
8and.  Ch.  Rep.  638. 
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right  by  an  action  of  trov«r.  Aathoritiea  for  issues  or  interlocu- 
tory applications^T-AnMBg  others,  Cory  v.  Yarmouth  and  Nor^ 
uAdt-  Raiboay  Companif^a)  and  the  case  tfiere  menlicMied,  L8wt9 
r.  Thomasy{b)  Mawman  v.  T6^^,(c)  and  OarMnorw,  Roi»e{d) 
—were  cited. 

An^*  Zd. — ^Yicb-Chancbllor  : — ^I  was  of  opitfion  that  the 
plaintiffs' right  should  bo  tried  at  law,faad  that  the  Court  bad 
power  to  secure  the  ship  ia  the  meanttmei  so  as  to  be  able  at  the 
hearing  to  award  it  to  its  lawful  owner.  The  question  was,  how 
the  right  to  the  ship  was  to  be  tried.  The  plaintiffs^  counsel  pro- 
posed that  the  defendants  ^ould  bring  an  action  of  trover  for  the 
ship,^nd  that  was  assented  to..  It  gives  the  plaintiff  in 
[*119]  equity  an  opportunity  of  'raising  the  question  of  lieny 
and  the  right  of  possession,  independently  of  legal  own- 
^ndiip.  Sincie  the  argument,  the  plaintiiSs  have  applied  to  me, 
first,  that  issues  should  be  diroeted  instead  of  an  action ;  or,  se- 
condly, that,  if  an  action  were  brought,  terms  should-be  impose^ 
upon  the  defendants  in  equity ;  and,  thirdly,  that  the  plaintifis  in 
tequity  should  be  the  plaiDtjAk  at  law. 

With  regard  to  the  last  point,  no  ground  has  been  slated  ftv 
such  «n  nrrangement,  except  that  which  was  sugesled  at  the  bar, 
namdy,  that  il  would  ^ive  the  plaintiffs  the  advantage  of  the 
reply  at  law.  I  am  cl^r,  that  is  not  an  advantage  for  which  I 
can  allow  sn  arrangement  deliberately  made  at  the  hearing  of  the 
motiopi  ta  be  now  altered.  That  part  of  the  direction  must, 
therefore^  stand* 

As  to  the  application  for  issues,  ii^ead  of  an  action,  I  have  wi 
doubt  of  the  power  of  the  Court,  when  for  its  own  information  it 
finds  it  necessary  to  direct  issues,  so  to  deal  with  atsase ;  but 
there  is  a  difficulty  in  directing  aix  issue  before  (he  hearing,  un- 
less in  very  simple  cases  like  that  pointed  oat  in  Fullagar  v. 
C^rkJ^o)    The  general  course  is,  to  put  tfie.party  who  claims  a 
legal  right  upon  establishing  it  at  law,  and  allowing  him  to  come 
bacfc  to  this  Court,  if  necessary,  for  its  assistance.    l%e  remain- 
Cays  Hare,  607.  (<f)  4Madd.236. 
(&)  Id.^.  (e)  18V68.481. 
(e)  8  Ron.  385. 
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ing  ^qaestioBi  wbeiber  I  conld  impose  any  tenns  on  tbe  defen- 
dants, is  the  leal  difficnlty*  If  it  is  conceded  that  there  are  to  be 
admissions  of  tbe  possession  and  the  conteiBioO)  the  only  terms 
I  could  impose  would  be,  that  the  defendants  diould  not  set  tip 
the  point  suggested  as  to^the  register.  With  regard  to  the  mate- 
riality of  that  instrument  foribe  purposes^of  tbe  present 
question,  I  had  a  ^strong  opinion,  induced  partly  by  the  [*120] 
ease  of  £kinter  v.  Parker^  paptly  by  the  argument  ad- 
dsessed'to  me  on  the  part  of  the  plaintifls,  and  partly  by  tbe  logi- 
cal necessity  of  the  rule,  that  tbe  captain  may,  in  cases  of  nece»- 
sity,  sell  the  ship.  If  I.  impose  no  terms,  and  the  plaintifls  riiould 
obtain  a  verdict,  that  verdict  will  cover  every  question  in  the 
cause.  If  on  tbe  other  hand,  I  should  impose  tbe  terms  required, 
it  may  possibly  remain  a  question  at  tbe  bearing  of  tbe  cause, 
whether  tbe  defendants  are  not  entitled  to  tbe  opinion  i^  a  court 
of  law  upon  tbe  point  as  to  the  register. .  If  no  terms*  were  im- 
posed, and  tbe  defendants  in  equity  should  o1»tain  a  verdict,  and 
the  verdiet  iu  their  favor  should  ai^)ear  to*  have  depended  in  any 
degree  upon  the  fact  of  their  being  the  owners  upon  the  reg- 
ister) I  have  little  hesitation  in  saying,  that  snefa  a  verdict  might, 
in  my  judgment,  be  insufficient,  for  tbe  purpose  of  trying  tbe 
question  for  which  tbe  action  was  diteeled  to  be  brought ;  and  I 
should  not  probably  aHer  the  position  of-  tbe  parties  until  the 
title  of  tbe  ship  had  been  tried  on  its  proper  ground.  On  the 
other  hand,  the  state  of  tbe  register  may  possibly  have  a  material 
bearing  upon  tbe  right. 

Several  ooufses  are  open  to  me.  I  may  allow  tbe  case  to  stand 
as  it  does,  trusting  to  my  own  opinion  of  the  lawof  the  case,  and 
also  trusting  to  tbe  defendant^  discretion,  that  tbeyVill  not 
raise  a  point  which,  they  must  know,  may  make  a  verdict  in 
their  favor,  if  they  get  one,  a  nullity  in  this  eourt.  It  is  a  common 
thing  for  the  Court,  when  it  directs  an  issue  or  allows  an  action 
to  be  brought,  to  say,  that,  if  the  party  chooses  to  take  a  techni- 
cal point,  so  as  to  prevent  a  fair  trial  of  the  questiou,  the  Court 
will  send  the  question  for  trial  again.fl]    Another  course  I  may 

[3]  The  Coort  iapoMt  all  fiich  lestrietiona  u  may  ba  proper  te  aiilMerTe  Uia 
pupeaea  of  juatice.    Aptkarp  t.  Com9ti9ck,  3  Paige,  488. 
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tako  isj  lo  direct  the.actioii  to  stand  over  until  a  certain 
["^121]    day,  giving  tt^  plaintiffis  ^liberty  in  the  meantime  to  take 

such  steps  as  they  may  be  able  for  removing  the  niE^mes 
of  the  defendants  from  the  register,  and  introducing  their  own 
names ;  or^  thirdly,  I  may  direct  that  the  defendants  shall  not  at 
the  trial,  set  up  any  point  founded  upon  the  state  of  the  register. 
The  first  and  second  coorses  will,  or  may,  decide  the  whole 
question  at  law ;  the  third  may  leave  some  point  of  law  open  at 
the  hearing.  My  opinion  certainly  is,  that  the  question,  about 
Uie  register  cannot  arise,  and  I  cannot  say  that  I  see  enough  in 
this  Stage  of  the  cause  to  induce  me  to  impose  any  terms  on  the 
defendants  which  would  not  be  imposed  upon  them  if  the  action 
had  been  brought  before  the.  p^rtiea  came  to  this  Court. 

In  order  that  I  oiay  not  be  supposed,  in  a  case  of  pure  tres- 
pass, to  have  decided  more  than  I  intend  to  decide,  I  will  observe, 
that  I  consider  my  decision  as  being  altogether  adverse  to  the 
piainti&)  and  in  favor  of  the  defendants.  Upon  the  case  before 
mci  I  must  consider  the  plaiotilTs  as  in  possession^  and  as  having 
uncontrolled  dominion  over  the  ship,  unless  the  defendants,,  by 
lawful  process,  can  recover  that  possession ;  for  I  cannot  act  up- 
on the  supposition,  that  the  defendants  bave.it  in  contemplatioii 
by  forcible  or  unlawful  means  to  acquire  the  possession.  The 
intention  of  the  order  which  I  make  is  only  to  oblige  the  plain^ 
tiSa  to  accelerate  the  legal  proceedings  for  determining  the  right ; 
nor  do  I  think  that  I  ought  to  appoint  a  manager  or  receiver,  as 
the  motion  asks.  I  will,  however,  give  each  party  liberty  to  ap;- 
ply  to  the  Master,  to  obtain  the  possession  or  the  use  of  the  ship, 
such  party  giving  security  to  deal  with  her  as  the  Court  may 
direct. 


GASES  W  OHANCESLY^  132 

1844.— ikowxi  V*  W^mherfaMd.  ' 


"  •BiioWN  n^  Weatheahead.  [*122J 

1844:  9tfa  December/        ^  ^ 

The  xwxt  friend  of  a  lole  plamf  iff,  an  infant,  oo^ht  not  to  talie  proceedings  in  the 
oaiMo  in  the  name  of  each  plaintiff*  after  tke  piaiatiff  haa  attained  the  age  of 
^wenty-one. 

The  coaU  of  the  next  friend  of  the  infant  to  the  tin\e  the  Infant  attained  twenty* 
one  allowed  as  between  solicitor  and  client ;  but  no  costs  allowed  of  proceedings 
•nbaeqaently  taken  wfthont  the  aoCh<irity  of  the  plaintiff,  although  snch  proceed- 
ings wees  aiarely  canseqiieBtial  on  fonaer  proceedings,  if  the  suit  were  to  bo 
prosecuted. 

Tjvb  infiiDi  plaintiff  was  Mtitled  to  some  real  and  to  consider- 
able persMal  estete.  Tbe  mother  of  the  plaintiff  was  married  to 
a  Mr.  Howardv  A*  Mr.  Whitewood  was  a  tenant  or  party  claim^ 
ing  to  be  tenant  of  part  of  the  real  ei^ate.  In  October,  1841,  the 
infi&Qt,  being  in  her  eighteenth  year,  appointed  Mr.  Howard  to  be 
ber  guardian  ;  and  Mr.  Howard,  as  guardian  by  election,  brought 
ejectment  and  trespass  against  Mr.  Whitewood  in  respect  of  part 
of  the  infant's  estate.  Mr.  Whitewood,'in  November,  184t,  filed 
bi&bill  as  tbe  next  friodd  4»f  the  infant,  to  have  the  property  of 
the  infant  secured,  and  the  action  of  ejectment,  as  prejudicial  to 
the  infant*s  interests,  restrained.  Mr.  Howard,  in  the  early  part 
of  1843,  filed  a  second  bitl  as  next  friend  of  the  infant,  for  the 
pioteocion  of  her  interests.  Several  persons  interested  in  the  es- 
tate wei^  defendants.  The  Master,  on  reference,  reported  Mr, 
Whitawood's  suit  the  more  beneficial  for  the  infant,  and  the  other 
was  stayed.  Mr.  White  wood  suffered  jndgment  in  the  ejectment, 
but  eziiculion  was  stayed }  and  it  watf  referred  to  the  Master  to 
inquiie  wliether  il  would  be  for  the  benefit  of  the  infant  that  the 
action  should  be  prosecuted.  The  inqofries  under  this  reference 
were  brought  to  a  conclusion,  and  the  report  made^  on  the  SOth 
of  July,  1844*  In  September,  the  infant  came  of  age ;  the  age  of 
the  infimt  appeared  on  the  report.  In  October,  a  petition  was 
presented  in  the  name  of  the  plaintiff,  in  the  suit  in  which  Mr. 
Whitewood  wsA'Dext  friead,  and  under  his  instructions,  to  con- 
firm tbe  Master's  report  and  for  consequential  directions.  Sub- 
sequently, the  plaintiff  gave  Mr.  Whitewood  notice  that  she  had 
changed  her  solicitor.  The  costs  of  the  suits  were  now 
to  be  disposed  of,  *and  there  was  a  petition  of  the  plain-    [*183] 
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tiff,  praying  that  the  personal  estate  m^bt  be  ordered  to  be  paid, 
and  the  deeds  of  the  real  estate  delivered  oves  to  her. 

The  only  material  question  was  as  to  the  costs  of  Mr.  White< 
wood,  the  next  friend* . 

Mr.  Rotnitty^  for  the  plaintiff,  conceded  that  the  next  friend 
was  entitled  to  his  costs  as  between  solicitor  and  client  up  to  the 
time  that  the  plaintiff  attained  her  age  of  twenty-one  yeais ;  but 
be  insisted  that  after  that  time  tbe  next  friend  had  no  authority 
or  power  to  present  a  petition  in  the  name  of  the  plaintiff;  that 
then  he  had  no  other  right  to  use  the  plaintiff's  name  without 
her  consent  than  any  stranger  had ;  and  that  such  an  act  was  es- 
pecially wrong  iu  this  case,  where  the  party  who  bad  been  next 
friend  had  reason  to  know  that  the  [daintiff  disapproYod  of  and 
would  disavow  his  proc'eedings,  as  sooa  as  she  was  legally  com- 
petent to  do  so.  The  proper  course  fer  the  next  friend  was  I0 
juresent  a  petition  for^his  costs  in  the  cause,  and  nothing  meie* 
And  he  contended,  not  only  that  the  plaiptiff  ought  not.  to  pay 
the  next  friend  his  costs  of  the  petition  presented  by  (he  next 
friend  in  her  i^ame,  but  that^  if  the  plaintiff  by  the  rule  of  the 
Court  was  bound  to  pay  tlie  co6t3  of  the  other  parties  in  the 
€ause,^who.bad  been  served  with,  the  petition,  tliese  costs  ought 
to  be  set  off  against  the  other  costs,  to  which  the  next  friend  was 
entitled. 

^r.  Kenyan  Parker  and  Mn  SHfUon^  for  the  next  friend,  con- 
tended that  the  plaintiff,  on  attaining  twenty-on%  ought  to  have 
immediately  intimated  her  adoption  or  rejection  of  the  suit  and 

proceedings,  and  that,  in  the  absence  of  any  sueh  iutima- 
[*124]    tion,  the  next  friend  was  'entitled  to.  take  every  atep^ 

which  was  regularly  consequential  upon  what  had  be^ 
previously  done. 

^ 

The  Yick-Chakcellor  said  he  was  not  aware  of  any  autho- 
rity for  the  proposition  that  the  next  friend  of  an  in&nt,  who  was 
the  sole  plaintiff  in  a  suit,  was  entitled  to  proceed  with  the  cause 
after  that  plaintiff  had  attained  twenty-onei  until  the  plaintiff 
should  actively  interpose  and  direct  the  proceedings  to  cease.    In 
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thk  esse,  moreover,  Ihe  snbseqaeat  prdceedUngs  were  (witboaC 
any  special  cause)  taken  by  the  solicitor  of  the  next  friend  so  eat ly 
afterthe  plaintifi'  attained  her  fall  age,  that  a  reasonable  time  was 
not  given  to  the  plaintiff  to  consider  what  course  ou^t  to  be 
taken,  and  he  was  of  opinion  (he  ^osts  of  the  next  friend  of  the 
proceedings  so  taken  ought  aot  to  be  allowed. 


BaOWN  V.  PjitlNOLE. 


1845:  13th  Pebniary,  3d  March. 

A  legacy  to  a  woman  for  life,  with  remainder  to  her  children,  j»aid  out  of  Court,  on 
the  petition  of  the  mother  and  children,  on  their  undertaking  to  accennt,  if  re* 
quired,  as  the  Conrt  should  direct,^^^he  children  having  attained  twenty-one, 
and  the  mother  being  sixty-six  yean  of  age. 

€kPT  of  the  inlefest  of  lOQI.  4o  a  married  womnn  for  her  life^ 
to  her  separate  use,  and  at  her  death  the  principal  to  be  divided 
equally  amongst  her  children  at  the  ages  of  twenty-one  jrediv* 
The  sum  had  been  brought  into  Conrt  and  was  invested  in  con- 
sols, td  the  accouni  of  the  annuitant  and  her  children*  She  had 
three  children,  who  lived  to  attain  twenty-one  years,  and  then 
joined  with  their  mother  in  a  petition  to  have  the  fund  paid  i^ut 
of  Courts  upon  their  undertaking  to  account  for  it  as  the  Gonrt 
should  direct,  in  case  of  other  ohildren  being  born*  The  mothior 
was  sirty-six  years  of  age. 

*The  Ticb-Chancbllok,  adverting  to  the  case  of  [12&] 
Pr€L8tT  ▼•  i^VYMer,(a)  where  the  mother  was  iGifty-five  years 
of  age,  and  Sir  William  Oraht  had  required  recognizances  to  be 
entered  into,  said  that  he  understood  the  Yice^hancellor  of  Eng^ 
land  had  frequently  made  the  order  for  payment,  in  cases  of  such 
advanced  age  as  that  of  the  tenant  for  life  in  the  present  case, 
upon  the  mere  undertaking  of  the  parlies ;  and  he  saw  no  danger 
or  inconvenience  from  so  doing.  The  fund  might  be  paid  out 
of  Gourtf  aeeording  to  the  prayer  of  the  petition,  the  petitioners 

(a)  Jac.  586,  n. 
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uadertakin^if  requiied,  to.aoeoaat  for  k  as  Ibe  Court  should 
direct  ^ 

Mr.  Bates  appeared  for  the  petitioni  and  meDtioiied  Leng  r. 
HodgesJ^a)  Paj/ne  v-  Long^{b)  Deffiis  v.  Goldschmidt.(c) 


Savory  v.  Barber. 

1844 :  S8d  November. 

Ezeeoton,  who  are  also  devieeee  in  trust  of  real  eatate,  charged  by  the  will  with 
debta  fOQerallyt  repreeei^t  the  peivons  beneficially  interested  in  sach  real  estate, 
within  the  jneantng  of  the  30th  Order  of  Aug^iist,  1841,  althou|[h  the  troateea  are 
not  otherwise  empowered  to  give  discharges  for  the  proceeds. 

The  testator  gave,  devised,  and  bequeathed  his  real  and  per- 
sflknal  estate  ta  the  trustees  and  executors,  appointed  by  his  villt 
their  hetrs,  executorsi  administrators,  and  assign^  acoordiog  to 
the  nature  of  the  property  rsepeetiyelyi  9uije<^  to  and  ehargeji 

and  chargeable  with  the  payment  and  discharge  of  all 
f*126]    his  j«i8t  debts  and  fanenil  ^expenses,  and  the  costs  and 

charges  of  proving  that  his  wiil  upon  oertain  trusts.  Tho 
trill  contained  direciious  for  the  sale  of  the  real .  estate,  but  it  con* 
taitied  no  exptess  clause  empowering  the  trustees  to  give  dis- 
charges for  theproceeds  of  the  sale,  other  than  as  that  power  re- 
sulted from  the  general  charge  of  debts* 

A  question  was  made,  whether  the  trustees  represented  the  per- 
sons beneficially  ifiterested  in  the  estate  or  the  proceeds,  within 
the  meaning  of  (be  Order  XXX  of  August,  1841  ,[1 J  so  that  it 
was  not  necessary  to  make  the  latter  persons  parties  to  the  suit ; 
ar  whether  the  order  applied  only  to  c^ses.  in  which  the  power  to 
jgive  discharges  was  derived  from  an  express  clause  in  the  will 
to  that  effect 

The  Yicfi-CHANCELLOR  lield,  that  the  trustees  represented  the 

(e)  Jac  585.  (c)  1  Mer.  417 ;  19  Yes.  566 ;  Jao.  587,  n. 

{h)  Cited  19  Ves.  571. 

[1]  Cr.  Sl  Ph.  377. 
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persons  beneficially  mteiested  in  the  eaCale  within  the  meaning 
of  the  order,  and^  therefore,  that  the  latter  persons  were  not  necea- 
sary  par€ies.[2] 

r 

Mr.  Temple^  Mr.  C%«ncUMt,  and  Mr.  Rogers^  apjiearaif :  for 
the  ^veral  parties. 


KaVj:  v.  Waia.  [M27] 

1M5 :  20th  January. 

Under  the  38th  Order  ef  Aa^mt,  1841,  a  defendant  may  objecit'  to  nawwer  a.biO 

which  ie  demorrable,  althoagh  the  only  gconnd  of  demarrer  be  that  the  eait  m 

defective  for  want  of  parties. 

Tj^e  testator  by  his  witl  bequeathed  certain  legacies,  out  of  a 
flind*  arising  from  real  and  personal  estate,  to  a  school  and  meet- 
ing-bouse at  Great  Yarmouth.'  The  suit  was  for  administration, 
and  was  instituted  by  the  plaintiffs,  who  represefnted  one  of  the 
residuary  legatees  of  the  testator,  on  behalf  of  themselves  and  all 
the  other  residuary  legatees,  against  the  executor,  alleging,  that  a 
considerable  residue  remained  in  his  hands  after  payment  of  the  pe- 
cuniary legacies  ;  and  charging  that  the  persons  entitled  to  thetee- 
tator^s  residuary  estate  were  very  numerous,  and  that  they  could 
not  be  made  parties  with  any  probability  of  bringing  the  suit  to  a 
bearing.  The  answer  admitted  the  will,  and  the  death  of  the 
testator,  and  that  the  defendant  had  proved  the  will  and  declined 
to  answer  further ;  submitting  that  the  bill  was  defective  for  want 
of  parties,  apd  craving  the  same  benefit  of  the  objection  by  way  of 
defence,  as  if  the  defendant  had  demurred.  Exceptions  for  in- 
sufficiency were  taken  and  allowed.  The  defendant  excepted  to 
the  Master's  report. 

[9]  If  a  penon  entitled  to  an  anniiity  fiayable  out  of  the  testator's  penondi  es- 
tate* and  the  proceeds  of  the  sale  of  his  real  estate,  61es  a  bill  for  the  administration 
of  the  whole  of  the  testator's  property,  all  the  other  annuitants  and  legatees  must  be 
made  parties,  netwHhstaadiBg  the  receipts  of  the  trustees  are  madb  safieient  A- 
charges.  It  is  not  a  case  within  the  30th  order  of  August,  1841.  MiOtr  V.  ttuddU^ 
sISM,  (Ifay,  1843,)  13  Sim.  467. 
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Mr.  BomiUy  and  Mr.  CkwheHer^  for  the  exception  te  tbe  re- 
port, ooQiended,  that  the  other  pertons  interested  in  the  residue, 
and  the  heir  at  law  of  the  testator,  were  necessary  pafties^  and, 
therefore,  the  bill  was  demurrable,  and  the  defendant  was  not 
bMod  to  answer :  Order  XXXVIII,  of  Angust)  tS41 ;  Tipping 
▼.  Clark€^{a)  Drake  v.  Drak€.{b) 

Mr.  Stinion^  for  the  plaintiffs,  insisted,  first,  that  the  suit 
[*128]  was  not  defective ;  and,  secondly,  that  the  order  *was  not 
intended  to  enable  a  defendant  to  obtain  by  answer  the 
|)enefit  of  demurrer  for  want  of  parties.  Such  a  construction 
of  the  order  would  give  the  defendant  a  greater  advantage  by  ob* 
jecting  to  anslver,  than  by  demurring ;  it  would  enable  him- to 
delajr  the  discovery  for  a  longer  period. 

The  Yicb^Chancellor  held,  that  the  heir  at  law  of  the  tes- 
tator was  a  necessary  party,  the  legacies  being  payable  out  of  a 
mixed  fund ;  and  he  held  also,  that,  tbe  bill  bluing  demurrable, 
though  only  for  want  of  parties,  the  defendant,  under  the  38th 
Older,  could  object  to  answer.[l] 

Exception  to  the  report  allowed. 


A|will7Uv 

After  exceptiooB  for  ixisafficiency  overruled,  nnder  the  38th  Order,  and  an  answer 

put  in  to  an  amended  Mil,  motion  for  leave  to  except  to  the  answer,  tiotwithatan- 

ding  the  fbrmer  order  oil  the  ezcepUone,  refuaedC 

The  bill  was  amended  by  adding  parties;  the  defendant,  the 
executor,  answered  only  such  interrogatories  as  were  introduced 
by  amendment,  and  did  not  answer  the  interrogatories  which  had 
been  the  subject  of  the  exceptions.  The  plaintiff,  instead  of  ex- 
icepting  to  the  answer  to  the  amended  bill,  now  moved  for  leave 
to  take  exceptions  to  the  answer  to  th^  original  bill,  notwithstan- 
ding^ the  former  order. 

Mr.  JSiinton^  for  the  motion,  cited  Irving'  v.  Tiana.{c) 

(a)  9  Hue,  983.  («)  M<CleL  ^  Y.563. 

(&)  U.  647. 

[\]  The  reader  will  find  the  Orden  of  Angiist,  l841,  in  Or.  dt  1%.  p.  366»  •!  ep^. 
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, . > ' — 

Mr.' CAtcAeffter  opposed  the  BX>tioB.  ^ 

The  YicE4JlaAN0BLLOR  refused  the  tnotion  with  costs,  saying 
it  did  not  follow  that,  because  the  short  answer  to  the  original  bill 
wasjiot  opea  to  exceptions  in  the  then  stale  of  the  record)  that  a 
full  answer  might  not  be  eompelled  to  all  the  interrogatories  ia 
the  amended  UlL 


"^Roberts  v.  Williams.  [*129] 

1844:  19t!i  July. 

A  redemption  suit    An  iDcambraQcer,  to  whom  a  sum,  greater  than  the  balsttce 

r(»und  doe  to  him,  had  been  tendered  before  the  bill  was  filed  ;  ordered  to  pay 

the  eoets. 
A  conveyance  in  the  form  of  a  purchase  d^ed,  for  ralQable  consideration,  but  in 

fact  voluntary,  not  supported  against  a  prior  Toluntary  conveyance  made  by  the 

same  party. 

Wu.Li am' Roberts,  tlie  great  grandfather  of  the  plaintiff,  in 
1826,  executed  a  voluntary  conveyance,  by  lease  and  releaee^ 
whereby  an  estate  in  Anglesea  was  settled  to  the  use  of  the  set< 
tlor  for  his  life,  with  power  to  charge  the  same  by  deed  or  wiH 
with  a  sum  not  exceeding  2()0^,  and  to  create  a  term  of  years 
for  that  purpose,  with  remainder  to  Elizabeth  Roberts,  the  mo- 
ther of  the  plaintiff,  in  fee.  Elizabeth  Roberts  died  in  the  8e^ 
tier's  lifetime,  leaving  the  piaiotiff  her  heiress  at  law*  The  set- 
tlor died  in  1833,  having  by  his  will  executed  the  power  of  Ap- 
pointing the  200/.  in  favor  of  bis  son,  the  defendant  K.  Williams, 
and  devised  the  premises  to  him  for  a  term  of  600  years,  to  secure 
the  charge.  The  defendant  entered  into  possession  on  the  death 
of  the  settlor.  The  plaintiff,  in  August,  1838,  applied  to  the  de- 
fendant for  an  account  of  what  was  due  to  him  for  principal  and 
interest  in  respect  of  the  200{.,  and  caused  a  notice  in  writing  of 
'  that  date  to  be  served  upon  the  defendant,  offering  to  pay  what 
was  due  to  him  on  the  said  security,  and  at  the  same  time  teur 
dered  the  defendant  200Z.  in  satisfaction  of  the  charge,  which  he 
refused  to  accept. 
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The  bill  was  filed  for  redeaipUan,  and  at  prayed  that  (he  defien- 
dant  might  be  ordered  to  pay  the  costs  of  the  suit.  The  defen- 
d<iDt  by  his  answer,  set  up  a  claim  to  the  estate  under  a  deed  ex- 
ecuted by  William  Roberts^  the  settlor,  in  1832,  which  recited  an 
agreement  for  the  sale  of  the  premises  to  the  defendant  for  4902., 
and  that,  the  defendant  having  <XK:asioafor  400/.,  William  Rob- 
erts had  agreed  to  lend  him  that  sum ;  and  then,  in  consideration 
of  the  400/.,  William  Roberts  conveyed  the  estate  in  ques- 
[*130]  tion  to  the  defendant  in  fee,  *who  re-conveyed  the  same  to 
William  Roberts  by  way  of  mortgage  for  securing^  the 
same  sum  and  interest. 

It  was  not  alleged  that  this  was  a  bona  fide  transaction  of 
sale  and  purchase;  or  that  it  was  other  than  an  attempt  tp 
make  in  this  form  a  second  voluntary  conveyance  to  defeat  the 
first. 

The  questions  raised  by  the  defendant  were,  whether,  inas- 
much as  the  deeds  of  1826  did  not  appear  to  have  been  parted 
with,  or  to  have  been  communicated  to  Elizabeth  Roberts,  they 
were  not  therefore  revocable  ;(a)  and  if  not,  whether  the  formal 
QonveyaDce  by  the  deeds  of  1832  waa  not  ooncksive  as  against 
tb^  settlor,  or  any  persons  claiming  under  him,  so  as  to  preclude 
him  or  them  from  contradicting  the  averments  of  that  deed.  Ou 
this  point,  Mumphrej/s  v*  Pen$um(b}  was  cited. 

The  Yigr-Chancellor  held,  that  the  conveyancee  of  1826 
was  not  revocable}  and  that  it  was  not  displaeed  by  the  deed  of 
1832»  which,  although  in  the  form  of  a  purchase  for  value,  oouid 
not  be  supported  as  a  conveyance  6ona^c^^and  for  valuable  coor 
sideratioB. 


1841:  16tb  NoTAober. 

KsRK  ilto  t|ie  Muur  dtou  to  Uke  an  »ecoiiiit  of  what  is  due  to  tho  4efeiidaBl 
R.  WiUiams,  for  principal  and  interest  on  the  earn  of  200Z.  In  &c,  and  let  the  Mas- 
ter also  take  an  account  of  the  rents  and  profits  of  the  hereditaments  and  premises 


(a)  Many  cases  were  cited  on  this  point,  but  it  has  been  since  discussed  and  de- 
termined ID  other  oases,  already  reported.    See  ff^tt  t.  Palmer,  9  Hut,  S&^i 
Fkicktr  ▼.  FUtcker$  ante,  p*  67. 

(6)  1  Myt.  dt  Cr.  560. 
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eomprited  ia  and  nlaued  mod  aoaurad  by  the  iodenttire  of  release  in  &c.,  dq^ed  the 
Bth  o(  June,  1826,  and  limited  and  appointed  hy  ihe  will  of  W.  Roberta, 
the  testator  in  Slc.,  receiFed  or  poaseeied  by  the  defendant  R.  Williams,  *or  [*131] 
by  any  dbc,  or  which  without  his  wilfnl  neglect  or  default,  he  might  hara 
poaesMd  or  received.  Uanal  directions.  And  let  the  defendant  pay  to  W.  Roberts, 
the  next  friend  of  the  infant  plaintiff,  so  moch  of  the  costs  of  this  soft,  up  to  and 
indnding  the  hearing,  as  are  occasioned  by  the  defence  Mt  Up  by  him  lo  his  an- 
swer to  the  plaintiff's  bill,  to  be  taied  &c  Reserve  the  consideration  of  hoW  and 
by  whom  the  other  costs,  op  to  and  inclading  the  hearing,  ate  to  be  paid,  and 
rcaerye  the  consideration  of  all  further  directions  and  costs.    liberty  to  apply. 

1843  :  S5th  ApriL — ^The  Master  was  ordered  to  continue  the  account  and  fii  an 
occupatioii  not.    Farther  directions  and  costs  were  reserved. 


The  Master  reported  that  there  was  a  balance  of  291  due  to  the 
defendant.    On  further  directions) 

Mr.  K.  Parker^  for  the  plaintifl^  cited  Detillin  v.  GaUyia) 
Shutilewnrth  v.  Lowthert{b)  us  autboritieB  for  the  proposition 
that  the  costs  of  the  suit  ought  to  be  paid  by  the  defendant,  or  tit 

.the  least  that  he  ought  to  b^ar  bis  own  costs. 

» 

Mr.  Sin^kinson  and  Mr.  Rfnshaw^  for  the  defendant,  insisted 
that  he  was  entitled  to  his  costs  as  a  mortgagee  in  a  redemptiou 
suit :  Harvey  v.  TehbifttJfi) 


1844:  19/A  ^ly.— The  Yi€E-CBANC£LLoa  held,  that  the 
claim  of  the  defendant  to  the  estate  having  failed,  the  case  was 
the  same  as  if  the  claim  had  been  founded  on  the  mortgage  only, 
and  that  it  was  therefore  the  case  of  a  tender  and  refusal ;  and  he 
ordered  the  costs  to  be.  paid  by  the  defendant  to  the  plaintiff.[l] 

(«)^ 7  Ves.  563.  (i)  Id^  n.  (c).  1  J,  &  W.  197. 

[1]  A  paity  entitled  to  the  equity  of  redoAption  filed  a  hill  to  set  aside  a  sale,  un» 
der  a  power  of  sale  contained  in  the  mortgage,  and  the  power  having  been  proved  to 
have  been  oppresslvefy  exercised  Sy  the  mortgagee,  the  sale  was  set  aside  with  costs 
•s  against  the  mortgagee.  The  Viee-Chancellop,  Knight  *  Bruce,  djsmissed  the 
qnestioo  of  tender*  as  ndt  afihctinf  his  jiidgmeBt  nnder  the  cirvamstiinces  of  the 
e»B^    lCfiaif¥.£^ar(b,2(;onyer,465,484. 

Vot.  IV.  15 
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[*i32J  •Lloyd  v.  Mason. 

1844 :  IBih  and  30th  December.    1845 :  1  Ith  Jannary. 

The  lUt  1  &  2  Viet  e.  110.  h.  16,  18,  does  not  deprive  a  aolicHor  who  hae  at- 
tached bis  olieot  for  non-|>ayment  of  coets  of  hie  lien  upon  the  fond  which  theee- 

licitor  has  recovered. 
An  attachment  of  the  cneat  for  the  non-payment  of  eoele  ie  not  a  waiver  of  the  lien 

of  the  eoHeitor  on  the  fund  which  be  hae  recovered  in  the  aait  in  which  the  coeto 

were  incurred. 
The  eojicitor,  after  the  death  of  hie  client,  retains  hie  lien  oii  the  fond  which  he 

has  recovered,  and  ie  not  left  merely  to  hie  rightaow  a  general  creditor  on  the  ea« 

tate  of  the  client. 
The  lien  of  the  solicitor  on  the  fund  is  not  Impeded  by  the  fact,  that  the  order  of 

the  Court  directs  the  fund  to  be  paid  to  the  client,  without  reserving  the  right 

of  the  solicitor. 

'  Is  November,  1834)  Thomas  Lloyd  and  Elizabeth  his  wife,  hy 
the  petitioner,  as  their  solicitor,  filed  their  bill  in  the  original 
cause,  claiming  one-ninth  share  of  Bn  estate  whiefa  bad  been  de- 
vised for  sale  and  division  amongst  several  persons,  one  of  whom 
was  the  wife  of  Lloyd:  thcother  persons  beneficially  interested 
^  under  the  will  were  made  parties.  The  wife  died  in  1835,  and 
administration  of  her  estate  was  obtained  by  Lloyd,  who  there- 
upon filed  the  bill  in  the  second  cause,  by  the  petitioner,  as  his 
solicitor.  In  July,  1837,  a  decree  wM  mads  ia  both  causes,  di- 
recting the  sale  of  the  estate,  and  the  payment  of  the  purchase 
money  into  coUrt. 

\vL  September,  1837,  on  the  petition  of  Lloyd,  his  solieitOTi  the 
present  petitioner,  wais  ordered,  within  a  fortnight  after  notice 
thereof,  to  deliver  to  the  plaintiff  a  biU  of  all  such  fees  and  dis- 
bursements as  the  petitioner  then  claimed  to  be  due  in  the  said 
two  causes,  and  all  other  causes,  suits,  and  matters  wherein  the 
petitioner  had  been  employed  as  attorney  or  solicitor  of  Lloyd, 
and  it  was  referred  to  the  Master  to  tax  the  same,  with  the  usual 
directions  thereupon.  Under  this  order  the  petitioner  carried  in 
a  bill  of  costs  amounting  to  49K.  6s.  4<i.,  which  wta  taxed  at 
3662. 19s.  SoT.  After  deducting  from  the  latter  sum  28/.  14s., 
due  from  the  petitioner  to  Lloyd,  a  balance  of  3282. .  6s.  Zd*  re- 
mained due  to  the  petitioner.    The  petitioner  obtained  two  or- 
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den  at  the  RoHs,  dated  the  18th  of  April  and  the  10th  of  May, 
1838,  againat  Lloyd,  for  payment  of  this  balance,  the  lat- 
let  being  the  four-day  .order  for  eommitment  in  ^default.  [*133] 
On  the  10th  of  June,  1838,  Lloyd  was  taken  by  the  pe- 
titioner under  an  attachment,  and  remained  in  prison  until  his 
death.  The  stat  1  d&  2  Yict.  c.  110,  came  into  operation  on  the 
Ist  of  October,  1838,  and  on  the  18th  of  that  month  the  petitioner 
caused  the  order  of  the  18th  of  April,  1838,teLbe  registered  under 
that  statute.  Ott  the  4th  of  February,  1841,  Lloyd  died  :  Hugh 
Brovn  (^)tained  letters  of  administration  of.  his  estate,  tod  the 
suits  were  revised.  On  the  31st  of  May,  1843,  a«deciee  on  fur- 
ther directions  wasmade  in  all  the  causes, declaring  ttte  rights 
of  the  parties,  and  directihg  the  taxation  of  the  costs  of  all  par-, 
ties  i  and  on  taxing  the  saibe  the  Master  was  ordered  to  ascertaia 
how  much  of  Lloyd'd  costs  were  incurred  before  Trinity  Yaca? 
tion,  1837,  and  how  much  after  that  time,  and  the  costs  prior  to 
that  time  were  ordered  to  be  paid  to  the  petitioner  out  of  the  fund 
in  court,  which  amooated  to  about  70Q(K«  stock.  One-ninth  of 
the  fund  was  ordered  to  be  transferred  to  Hugh  Bfown,  the  ad- 
ministrator of  Lloyd,  who  was  the  adrntaistrator  of  Elizabeth  his 
wife.  The  costs  of  Lloyd,  befens  Trinity  Yacation,  1837,  were 
taxed,  as  between  party  and  party^  at  166{.  9s.  7cl.,  and  were 
paid  tathe  petittooer.  The  balance  of  161/.  i6s.  8^.,  which  re- 
mained due,  made  the  AArence  In  the  costs  aa  between  party 
and  party,  and  between  solicitor  and  client.  The>petitiQiier  noF 
presented  his  petition,  praying  that  he  might  be  declared  to  haye 
a  lien  for  the  balance  on  the  one-ninth  share  of  Lloyd,  and  that 
the  same,  together  with  tiie  oqtts  of  tht  application,  might  be 
taxed  and  paid  to  the  petitioner  thereout,  or.  that  the  sanaA  miight 
not  be  transfened  or  paid  out  without  notice  to  him. 

Mr.  Rolij  for  the  petitioner. 


*Mr. RomUfy  and  Mr.  WrightjUn the  respondent,  the    [*134] 
exeontor  of  Lloyd,  opposed  the  petition.    The  points 
which  were  argued  on  either  side  sufficiently  appear  upon  the 
judgment.    The  cases  cited,  in  addition  to  those  mentioned  in 
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the  judgment,  were  i—Biffgens^s  easey(a)  Baleh  ▼.  Syfn^lh) 
Walker  v.  Birth.{c) 

1845 :  Jail.  ll^A.--^yicE-CHANCBLLOR,  after  stating  the  fieuste: 
— It  was  snggested,  bat  the  suggestion  was  abandoned  almost  as 
soon  as  k  was  made,  that  the  solicitor  for  the  plaiotiff  in  an  ordi- 
nary administratbn  suit  had  no  such  lien  as  is  claimed  inHhis 
case.  I  think  he  has  such  a  liesy  both  bjr  law  and  by  the  prae? 
tiee  of  the  Court.  This  point  hairing  been  abandoned,  I  notice 
it  only  for  the  purpose  of  observing  that  the  onus  is  on  the  re- 
spondent to  displace  the  lien. 

Tlie  ground  next  relied  on,  but  which  was  rather  pointed  at 
than  argued,  was  the  form  6f  the  order  on  further  directions, 
which  directs  payment  of  the  whole  snm  constituting*  the  ninth 
share  of  the  plain tilSf-to  the  party  entitled  to  that  share.  It  was 
said,  that  the  order  asked  by  this  petition  was  inconsistent  with 
the  order  on  further  directions ;  and  that  the  cmler  now- asked 
oonld  not  be  made  without  rehearing  the^  trader  on  further  direc* 
tions.  A  sufBcient  answer  to  this  is,  that  the  petitioner  was  no 
party  to  the  order,  and  cannot  rehear  it.  But  it  admitaof  another 
answer.  The  lien  of  the  solteitor  is  npon  the  fond  recovered 
by  his  client,  and  until  an  order  is  made  giving  the  fund  to  the 
client,  the  subject  matter  upon  which  the  lien  attaches  is  not  as- 
certained. If'the  respondent's  ar^g^ment  wete  w^  found*- 
[*136J  ed,  it  would  be  necessary  in  every  order  or  deciee  *that 
the  right  of  the  solicitor  should  in  terms  be  reservedi 
which  is  not  the  praotioe. 

It  was  further  said,  that,  in  eonsequenee  of  the  death  of  Thomas 
Lloyd,  the  petitioner  must  go  in  as  a  creditor  against  hisestate^ 
and  could  not  recover  his  debt  in  a  summary  way,  without  re* 
gard  to  the  claims  of  other  creditors  of  Thomas  Lloyd.  That 
ai^ument,  if  admitted,  would  go  to  this,  that  a  solicitor  in  all 
cases  loses  his  lien  upon  a  fund,  although  recovered  by  his  dili- 
gence, if  his  client  should  happen  to  die  before  his  costs  are  paid. 
Such,  I  apprehend,  is  not  the  course  of  courts  of  justice  in  ^inch 
^cases,  nor  is  there  any  reason  in  principle  for  it«    Tfae4ien'of  the 

(fl)  6  Rep.  44,  (ft)  T.  8l  R.  87.  (c)  6  T.  R.  258. 
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solicitor,  Kke  a  charge  in  favor  of  any  Mher  person,  gives  the  so- 
licitor an  interest  in  the  fund  itself,  and  the  proper  party  to  pro- 
tect the  fund  against  any  eircess  of  clainrin  both  eases  is  the  ex- 
ecutor. A  creditor,  having  a  security  for  his  debt«  may,  if  he 
pleases,  ifile  a  creditor's  bill  againsl  the  executor  of  his  debtor,  but 
he  may,  ifhe  pleases,  confin  >  his  suit  to  realizing  his  own  secu- 
rity. The  only  difference  between  that  case  and  the  present  is, 
that  in  this  case  the  toltcitor  has  a  summary  fesBedy ;  but  Chat 
6oes  not  affect  th^  principle.  The  property  of  the -debtor  (I  may 
observe)  in  the  fund  in  court  is  subject  to  the  lien  of  the  solicitor ; 
and  for  the  purpose  of  ascertaining  and  realizing  the  property  of 
the  testator,  the  executor  represents  the  whole  estate. 

The  fourth  point  made  for  the  respondent  was,  that  the  execu- 
tion of  the  attachment  was  in  itself  a  waiver  of  the  peti« 
tioner's  lien.  For ^his  CotpeU  v.  iSSfnp»orr,(s)  ^was  relied  [*136J 
upon.  That  case  decides>on1y  that  the  giving  ilnd  ac- 
cepting a  hew  security  may  be  evidence  of  a  contract  between 
the  parties,  that  theorighial  iienehall  thenceforth  eease  tosnbsiBt. 
In  this  case,  the  creditor,  having  a  personal  demand,  and  a  lien 
to  secure  the  payment  of  it,  has  resorted/  in  tlie  first  instance^  to 
his  remedies  against  thepersottw  1%eacli»  done  by  the  oteditor, 
in  assertion  of  bis  righrs,  may  possibly  have  satisfied  his  de* 
mands.  But,  unless  the  lien  of  a  solicitor^  stands  on  a  diSerent 
footing  from  other  seeurilies,  I  do  not  understand  why  an  attempt 
to  obtain  payment  of  his  tlemand  by  proceeding  against  the  per* 
son  of  his  debtor,-^a  proceeding  which  the  debtor  may  have  ren- 
dered abortive  by  refusing^to  pay  the  demand, — ^sfaould,  per  se,  be 
held  a  waiver  of-^he  lien.  A  mortgagee,  whether  legal  or  equu 
ttfble)  does  n6t  waive  his  security  by  bringing  an  action  against 
his  debtor;  Nor,  so  far  as  I  am  aware,  does  a  vendor  lose  his 
lien  for  his  purchase  money  by  a  like  proceedings    The  eases  of 

(c)  16V4M.975..  ThtfailMring  MS.  note  to  thu  miq  of  CfweU  t.  Smp§am, 
a«l«  Vy  Sir  jSamoel  RomiUy»  in  bla  eo^^^  wm  ftdverteii  to  in  the  argaioent : — 
« J9i  Bfydget  y.  Brydget,  at  the  Rolls,  April  1 8th,  18I5»  Sir  WiUtam  Grant  held, 
that  a  solicitor  who  had  taken  a  bond  for  the  amount  of  bis  bill  of  costs  had  lost  his 
lien  on  the  papers  in  his  bands,  tboagb  the  bend  bad  beoome  dee  and  remaisei 
unpaid.^ 
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Bawtree  y.  IFa/#oit,(a)  Davies  v«  Bush^)  and  Ex  parte  Bry- 
atUy{c)  show  that  the  lien  of  the  solicitor  is  tiot  lost  by  his  obtain- 
ing an  order  for  payment,  nor  by  his  issuing  an  attachoieni  to 
enforce  that  order.  Unless^  therefore,  the  statute  has  made  a  dif- 
ference, there  has,  in  thiscase,  been  no  waiver  of  the  right  to  the 
lien.. 

It  was  then  said^  that  the  statute  had  altered  the  case^  and  that 
the  petitioner,  by  having  execii^ed  .(he  attachnoent^  had  lost  the 
benefit  of  the  IGth  ^eetion  of  the  statute.  This  argument  assumes 
an  attachment,executed  before  the  statute  came  into  operation  to 

have  the  same  effect  and  coua^uence  as  if  executed 
[*137]    after,  and  as  *if  the  attachment  were  to  all  intents  qnd 

purposes  ei|uivalent  to  the  execution  of  a  judgment  by 
taking  the  person  of  the  debtor^  And  the^case  of  TiAson  v. 
DykeSj{d)  was  cited  to  show,,  that  the  statute  ht^  relation  back 
so  as  to  give  to  the  attachment  the  full  effect  assumed  in  the  ar- 
gnmeni  I  am  now  considering*  The  effect  of  this  argument, 
if  it  sheuid  prevail,  wonld  be,  that  the,  statute,^ by  a  retro- 
spective operation,  would  destroy  the .  lien  ef  every  solicitor 
who  had  attached  his  client  for  non-payment  of  hi^bill  of  costs ; 
(ahhottgh  the.oases/refened  to  show,,  that,. al  the  time  (he  act 
passed,  the  lien  remained,  notwithstanding  the  attachment ;}  and 
it  mighty  by  rdation,  give  to  other  proceedings  for  non-payment 
x>(  money  conseqnences  which  they  bad  not  before  the  act  passed. 
The  case  of  Tohon  ViDykeSy  which  in  eSect  wa9  only  a  decision 
upon  the  construction  of  the  LordsVact,  does  not  appear  to  me^ 
of  necessity,  to  involve  that  conclusion.  But  I .  will  assume  that 
it  does  so.  This  admission  throws  the  petitioner  upon  the  16th 
seotion  of  the  statute.  The  effect  of  that  section,  as  I  understand 
it,  is  only  to  deprive  the  cceditor  of  all  the  benefit  which  the 
statnte  gives  him ;  the  consequence  of  which  is,  that  he  is  remit- 
ted to,  or  rather  left  in,  possession  of  the  rights  he  had 'indepen- 
dently of  the  aet.  The  petitioner,  in  this  ease,  asks  no  benefit  from 
the  act ;  he  asks  only,  that  he  may  have  the  lien  which  the  law 
gave  him  before  and  independently  of  the  act.  If  the  act  does 
not  destroy  his  lien,  he  is  satisfied. 

(a)  2  Keen,  718.  (e)  I  Mad.  49. 

(b)  Yoange,  358.  (d)  I  FhU.  439. 
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I  was,  however,  then  referred  to  the  efibct  of  a  ju Jgment  at  law, 
to  which  it  was  said  the  order  of  this  Ck)iirt  is  now,  by  the  18th 
section  of  the  act,  made  equivalent ;  add  which,  it  was  argued, 
would,  by  the  tiid  of  the  construction  put  on  the  statute 
in  Tolsmi  v.  Dykes,  ^satisfy  the  petitioner^  demand.  [*i38] 
The  case  to  which  I  was  referred  in  Viner,(a)  and  the 
case  of  Puti  v.  Rawsiernef{b)  (in  which  it  is  said,  that,  where  a 
judgment  is  raoovwed  upon  a  bond  or  othor  personal  demand, 
the  bond  or  demand  transit  in  rent  judicattifn)  do  not  appear  to 
me  to  apply  Xo  the  ease  before  me.  Those  cases  decide  only  that 
the  bond  or  other  personal  right  is  merged  in  the  judgment ;  they 
do*  not 'decide  that  collateral  securities  ape  lost  by  it.  A  mort- 
gagee, who  recovers  judgment  upon  his  bond  or  covenant,  ean- 
not,  so  long  as  the  jodgnient  remains  in  force,  sue  his  debtor 
upoA  the  same  bond  or  covenant,  but  he  does  not  thereby  lose 
his  collateral  seourity ;  and  similar  observations  appear  to  oe  to 
meet  every  other  obaervation  upon  the  eflfeet  of  a  judgment  mt- 
cuted  against  the  person  of  the  debtor,  until  it  has  produced  to 
the  creditor  payment  of  h|s  demand.  The  personal  remedies  of 
the  creditor  may  all  be  merged  in  .the  judgment;  the  judgment 
itself  may  (at  least.  dwriBg  the  life  of  the  debt^)  be  so  fiuriiK* 
hausted  that  it  cannot  be  made  available  against  his  lands  or 
goods ;  but  it  is  consistent  with  this,  that  his  collateral  securities 
retnain  in  force,  as  in  the  <sa8es  before  referred  to.  If  the  ai^* 
.  ment  of  the  respondent  be  well  founded,  that  the  execution 
against  the  person  of  the  debtor  is  for  all  purposes  a  complete 
satisfaction  of  the  creditolr's  demand,  it  might  be  difficult  to  «top 
short  of  the  condunon,  that  a  mortgagor,  against  whose  person 
execution  had  issued  forthe*  mortgage  debt,  might,  when  in  prU 
son,  redeem  the  mortgage  although  the  debt  was  unpaid. 

I  think  the  petitioner  is  entitled  to  the  lien  which  he  seeks  by 

this  petition. 

*  » ■  ■    ■  I 

Thm  CottK  doth  order,  that  it  be  referred  to  the  taiinsr  Maeler  *A«.  to   1*199] 
iiH]Dire  aud  etate^  bow  much  of  the  aam  of  338L  5«.  3^.,  [bond  to  be  dne  to 
the  petitioner  by  the  certificate  &c.  [ander  the  order  of  the  25th  of  September, 
1837,]  was  in  reepect  of  cofts  inoorred  in  the  first  mentioned  canee  aad  in  the  crcMi 

(a)  AbridfT.  tit  Jadgment,  M.  (a)  Vol.  15,  p.  637. '  (&}  Pollezfen,  641. 
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caQM.  A]i4  this  Court  doth  deplar^i  tbat  the  petitioner  hae^  lien»  aa  afaioal  the 
plaiDtiffin  the  first  and  aecond  mentioned  cautee,  upon  the  476/.  9«.  Bank  31.  per 
cent,  aniinitiefl,  part  of  3564Z.  4».  Sd.  like  annuities,  Btandin^^  &c.,  in  trust  in  the 
first  mentioned  cause,  dir  (ted  by  the  decree,  made  tiivtbeee  causes,  bearing  date 
the  31st  of  May,  1843,  to  be  transfeired  to  the  pUintiff  Hugh  Brewii,  as  the  admin- 
iptnter  of  the  plaintiff  in  the  said  first  and  Mcoud^  mentioned  panres^  for  his  (the 
petitioner's  costs  in  the  said  first  mentioned  cause  and  in  the  said  cross  cause,  as 
between  solicitor  and  client  And  the  petitioner  haying;  been  already  paid  his  coste 
as  between  pMty  and  party,  this  Court  doth  declare,  that  such  lien  exists  as  to  the 
diffuenoe  wfaieh.-ths«ie  may  be  between  the  petitlotteiV  nonte  ao  taned  between 
party  ^ml  pasty,,  and  paid,  and  the  amount  which  theMi^r  may  certify  to  be  the 
amount  of  the  costs  already  taxed  under  the  order  of  the  25th  of  September,  1837, 
in  respect  of  the  costs  incurred  in  the  fiat  mentioned  cause  and  cross  cause.  And 
it  is  ordered,  that  it  be  referred  d^c.  to  inquire  and  state  what -is  now  dde  to  the 
pelitknier  in  respect  ef  the  said  costs  of  the  first  mentioned  oanse  and  the-  ehms 
cause,  as  taxed  between  solicitor  and  elient,  under  the  order  of  the  85th  of  Sep- 
tember, X837.  And  it  is  ordered,  that  he  do  also  tax  the  petitioner  his  costs  of  this 
application  and  consequent  thereon :  and  it  appearingr  that  more  than  one-sixth 
part  of  the  costs  already  taxed  ks  between  solicitor  and  client,  has  been  taxed  off, 
it  is  offdeied  &o.  do  tax  the  costs  of  sneh  taxatioiK  And  it  is  ordered;  that  he  do 
4ed«ot  Moh  Jnst  mentioaed  costn  ftom  what  ahnU  he  faand  to  be  doe  to  th«  peti- 
tioaer  in  respect  of  bis  qoetaia  the  fipt  mentifuied  and  cross  caose  as  aforesaid. 
And  it  is  ordered,  that  he  do  state  the  ultimate  amount  which  will  be  then  doe  after 
such  deduction.  And  it  Is  ordered,  that  no  part  a(  the  said  4761.  9s.  Bank  3/.  per 
cent.  aniHiities,  so  directed  to  be  trenslerred*'  to  the  said  -Hog;h  Brown  as  ^fere- 
aid,  aor  nay  diTiiende  which  hare  accnted,  or  mayhereaftar  ncene,.dae  thereon, 
ha  pidd  oitt  or  otherwise  disposed  of  without  notice  to  the  petitiooer. 
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1044 :  ITtli  Jaly. 

A  married  wenui  having  a  power  to  appoint  a  sum  of  noney  by.  wiHr  or  by  any 
writing  hi  the  nature  thereof,  signed,  sealed,  and  published  in  thepreeenee  of  two 
witnesses,  by  her  will,  made  in  1837,  and  signed  In  the  presence  of  two  witnesses, 
but  not  sealed,  assumed  to  appoint  (he  earn  In  question,  an<f  other  property,  and 
nominated  an  executor,  who  proTed  her  w3I  in  the  dioeessn  cenrt.  The  hof- 
band  survived  the  wife,  and  after  his  deatl^  his  representaltve  obtained  letten  of 
administratioa  of  the  estate  of  the  wife  from  the  Frerogativa  Court,  and  pro- 
cured the  diocesan  court  to  recall  the  grant  of  probate  to  the  executor  of  the 
wife,  so  far  as  related  to  the  sum  in  question.  In  a  suit  by  the  appointee  of 
the  wife,  against  the  representative  of  the  husband,  and  the  trustees  of  the  fhad : 
—Held,  that  the  Court  could  not  treat  the  probate  of  the  diocesan  eourt,  which 
exdnded  from  the  grant  the  som  in  question,  as  probate  of  a  testamentary  instra* 
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ment  e^eootiD^  the  power ;  and  that  a  probate  sufficieiit  to  cover  the  sttin  in 
qaeitipn  was  neceMary,  in  order  to  enable  the  party  claimiog  under  the  appoint- 
ment to  sustain  the  aait. 
Whether,  in  such  a  case,  if  the  party  claiming  under  the  appointment,  by  appealing 
from  the  Court  of  probate,  had  shown  the  probate  had  been  refused  by  the  coort 
of  ultimate  jarisdictton  in  such  caoses,  upon  principles  recognised  in  this  Courts 
this  Court  would  consider  the  question  of  the  execution  of  the  power  indepen- 
deatly  of  the  probate,  qu€tr»  ? 

In  1814,  Sarah  Crosslev  lent  Joseph  Priestley  400/.  and  100/., 
on  his  promissory  notes.  In  1818,  Sarah  Crossley  married  Joha 
Crowther,  and  by  a  settlement  made  prior  to  that  marriage  she 
assigned  the  said  two  sums  in  the  hands  of  Priestley,  and  the  in*' 
terest  thereon,  and  the  secorilies  for  the  same,  to  trustees,  upon 
trust  (after  the  marriage)  for  John  Crowther  for  life,  and  after  his 
decease  to  pay  and  transfer  the  iBatd  sum  6f  500/.,  and  the  securi- 
ties for  the  same,  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  in  such  shares  and  proportions,  upon  such 
trusts  and  for  such  purposes,  and  under  and  subject  to  such  con- 
ditions and  agreements,  manner  and  f6rm,  as  Sarah  Crossley,  not- 
withstanding any  coventure,  and  as  if  she  were  sole  and  unmar- 
ried, should  from  time  to  time,  by  any  deed  under  her  Hand  and 
seal  duly  executed  in  the  presence  of,  and  attested  by,  two* or 
more  credible  witnesses,  or  by  her  last  will  and  testament  in 
writing,  or  by  any  writing  in  the  nature  of,  or  purporting  to  be, 
her  last  will,  to  be  by  her  signed,  sealed,  and  published  in  the 
presence  of  the  like  number  of  witnesses,  direct,^  give,  or  appoint 
the  same ;  and  in  default  of  such  direction,  gift,  or  appointment,  or, 
in  case  any  such  should  be,  when  and  so  soon  as  the  estates  there- 
by limited  or  appoitited  should  respectively  end  and  de- 
termine, and  as  to  such  part  or  *parts  of  the  same  premi-  {*141J 
ses  whereof  no  such  direction,  gift,  or  appointment  should 
be  made,  in  trust  for  John  Crowther,  his  executors,  administra- 
tors, and  assigns,  forever. 

The  promissory  notes  were  retained  by  Sarah  Crowther,  in  her 
own  possession,  until  1828,  when  she  deposited  them  in  the  cus- 
tody of  one  John  Pilling.  Joseph  Priestley  died  in  1819;  and 
the  interest  on  the  promissory  notes  was  thenceforward  paid  by 
his  executors  until  the  death  of  John  Crowther. 

Sarah  Crowther,  by  a  will  or  testamentary  paper,  dated  in  Jan? 

Vol.  IV.  16 
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uary,  1837,  signed  in  the  presence  of  two  witnesses,  but  not 
sealed,  gare  unto  the  plaintiff  her  daughter  the  interest  of  the 
500/.  for  her  life,  (subject  to  the  subsisting  life  interest  of  John 
Crowlher })  and  if  the  plaintiff  should  leave  lawful  issue,  the  tes- 
tatrix directed  the  principal  to  be  divided  equally  amongst  them, 
and  if  the  plaintiff  had  no  issue,  amongst  other  persons ;  and  the 
testatrix  appointed  John  Pilling  and  John  Owen^her  ^cecutors. 
Sarah  Crowther  soon  afterwards  died:  a|id  after  her  death  Pil- 
ling  deliv^ered  the  promissory  notes  to  the  plaintitF.  John  Crow- 
ther survived  his  wife,  and  died  in  1839,  having  by  his  will  de- 
'  vised  and  bequeathed  all  his  property  to  Robert  Crowther,  his  son 
by  a  former  marriage,  an^  appointed  him  executor. 

The  will  of  Sarah  Crowther  was  proved  by  John  Owen  alone, 
in  the  consistory  court  of  the  diqcese  of  Chester,  on  the  lltb  of 
June,  1840,  apd  administration  limited  to  the  goods,  chattels,  and 
credits  of  the.  said  deceased  thereinafter  mentioned,  (enumerating 
the.said  promissory  notes,  the  500/^  and  other  sums  of  money,) 

was  granted  to  Joseph  Owen. 
[*142]        *On  the  1st  of  July,  1842,  administration  of  the  goods, 

chattels,  and  credits  of  Sarah  Crowther  was  granted  ll^ 
Ihe. Prerogative  Ccnirt  of  the  Archbishop  of  York  to  Robert  Crow- 
ther, as  the  executor  of  John  Crowther  the  husband.  In  January, 
1843,  Robert  Crpwther  brought  an  action  of  detinue  against  the 
plaintiff  to  recover  possession  of  the  two  promissory  notes  ^  and 
he  also  brought  his  action  against  the  executors  of  Joseph 
Priestley,  to  recover  the  500/.  dud  interest  In  the  same  month 
tho  plaintiff  filed  her.  bill  against  Robert  Crowther,  (the  repre- 
sentatives of  the  last  survivor  of  the  trustees  of  the  marriage  set- 
tlement, and  the  executors  of  Joseph  Priestley,  the  debtor,  being 
also  defendants,)  praying  th$it  the  will  of  Sarah  Crowther  i^ight 
be  declared  to  be  operative  in  equity  as  an  execution  of  the  power 
as  to  the  500/.,  notwithstanding  the  defect  in  such  execution ; 
that  the  executors  of  the  debtor  might  pay  the  interest  to  the  plain- 
tiff, and  the  principal  to  the  representatives  of  the  last  survivor  of 
the  trustees,  upon  the  trusts  of  the  settlement,  the  plaintjff  deliv- 
ering up  the  notes  to  the  epcecutors^of  the  debtor;  that  Robert 
Crowther  might  be  restrained  from  proceeding  in  the  actions  for 
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the  money  or  the  ne^es,  and  the  executors  of  the  debtor  restrained 
from  paying  the  aniount  due  on  the  noteis,  eacceptHo  the  plaintiS 

Robert  Crowther,  by  his  answer,  insisted,  that  the  alleged  will 
was  not  sealed  or  published  in  the  manner  prescribed  by  the  set- 
tlement, and  that  it  was  not  valid  or  effectual  as  an  exercise  of 
the  power  of  appointment;  that  he  had  lodged  a  caveat  in  the 
consistory  court  of  Chester  against  the  probate,  but  that  the  caveat 
had  been  ovierlooked  by  the  registrar,  and  the  will  wrongfully 
permitted  to  be  proved ;  that  he  had  instituted  proceedings,  wfaicfa 
were  pending  in  the  said  consistory  court,  to  recall  the 
probate;. that  the  said  <;pnsistory  *Gonrt  was  not  in  fact  [*143] 
the  proper  conrt  for  the  proof  of  the  alleged  will,  inas- 
much as  Priestley,  the  debtor  in  the  50O2.,  resided  in  the  province 
of  York,  and  the  debt  was  bona  not^Ailia  out  of  the  diocese  of 
Chester;  and  the  defendant. claimed  to  be  entitled  to  the  whole 
principal  debt  and  interest  from  the  death  of  John  Crowther,  as 
his  personal  representative. 

By  the  evidence  it  appeared  tlrat  the  probate  purporting  to  be 
the  probate  of  the  wilt  of  Sarah  Crowther,  granted  out  of  the  con- 
sistory court  of  Chester,  had  been  recalled,  so  far  as  related  to  the 
said  sum  of  500/.,  and  a  note  to  that  effect  was  indorsed  on  the 
probate,  acid  signed  by  the  chancellor  of  the  diocese.  It  also  ap- 
peared upon  the  evidencci  that  the  will  had  been  removed  by 
monition  from  the  diocesan  cdurt  (o  the  Prerogative  Court  of 
York,  and  that  the  phdntiff  had  attempted  to  prove  the  alleged 
will  in  that  court,  biH  her  allegation  had  been  rejected,  with  costs. 

At  the  hearing,  • 

Mr«  Walker  and  Mr.  Ratchj  for  the  plaintiff,  argued,  that  the 
will  of  Mrs.  Crowther  was  in  fact  proved,  and  that,  if  it  was  ad- 
missible to  proo(  this  Court  would,  oil  its  own  principles,  and 
without  regard  to  any  exception  out  of  the  grant  of  administra- 
tion, look  into  thd  case,  arid  determine  whether  the  will  contained 
that  which  was  a  substantial  and  valid  execution  of  the  power. 
They  contended,,  that  the  only  question  which  the  ecclesiastical 
court  had  to  determine  was,  whether  the  document  was  or  not 
testamentary,— whether  it  was  or  not  in  faot  a  will ;  and  having 


143  CASES  IN  CHANCERY. 

1844.— Goldswoithy  t.  CroHle;. 

determined  it  to  bo  so,  every  other  question  D^as  excIuslFely 
within  the  province  of  the  Court  of  cotis^ruction. 

[*144]  *Mr.  Kenyan  Parker  emd  Mr.  Baconi  {or  ^^^  defend- 
ant Robert  Crowther,  contended,  that  there  was  no  pro- 
bate of  any  will  of  Mrs.  Crowther  being  or  purporting  to  be  an 
execution  of  this  power,  although  there  was  probate  of  a  will  re- 
lating toother  property,  it  was  by  a  surprise  on  the  Court  that 
the  will  including  the  part  upon  which  the  plaintiff  relied  had 
been  in  the  first  instance  admitted  to  proof;  and  the  Court, -on 
the  application  of  the  defendant,  had  in  e|rect,  and  to  every  legal 
purpose,  cancelled  that  part  of  the  instrument.  Even  if  the  ori^ 
ginal  probate  had  remained  entirely  unrevoked,  it  would  not  have 
enabled  the  plaintiff  to  sustain  a  suit  for  property  in  another 
diocese. 

The  cases  cited  in  argument  were : — In  the  Goods  of  iSSoroA 
B%ggary{a)  George  v.  Rielly^{b)  AUen  v.  Brddshaw^{c)  Orossley 
V.  Archdecicon  of  Sudbury  ^{d)  Pemberton  y.  Pembertonj{e)  Sneed 
V.  Sneed,(g)  Doe  v.  WeUer,{h)  Doe  v.  Burdett,{i)  Martin  v. 
Miickell,{k)  Rich  v.  CoekeU,{^  Churchill  v.  DU>ben,{m)  Doug- 
las V.  Cooper, (n)  Allen  v.  M^Pherson/fi)  Lucena  v.  Lucena.{p) 

'  Yice-Chancellor  : — I  believe  the  pi^ctice  of  the  Court  for- 
merly was,  not  to  require  the  probate  of  the  will  by  which  a 
married  woman  disposed  of  property  under  a  power. 
[•145]  This  *Court,  however,  at  length  thought  it  right  to  re- 
quire it,  and  it  does  so  now.  I  must  therefore  require 
probate,  until  I  am  told  to  the  contrary  by  a  judge  of  higher  au- 
thority.   If  the  Court  of  probate  has  improperly  refused  to  admit 

(a)  2  Carteii,  SdS.  &  Ell.  955. 

(&)  Id.  1.  (k)  2  J.  db  W.  4^3. 

(c)  ICiirtew,  110.  (2)  9  Vef.  369. 

(lO  3  Hag.  £cc.  Rep.  197.  (mj  9  Sim.  443,  n. 

(e)  13  Vet.  290.  (n)  3  Myl.  Sl  K.  376. 

ig)  Amb.  64..    '  (0)  I  Phill.  133. 

(Jk)  7  T.  R.  478.  (p)  5  Bear.  249. 

(t)  4  Ad.  &  EU.  1 ;  S.  C,  9  Ad. 
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the  will  to  proof,  (which  I  cannot  assume,)  the  matter  may  be 
set  right  by  an  appeal  to  the  Priyy  Council^  and  if^  as  it  has 
been  urged,  that  Court  should  act  on  principles  different  from 
those  which  this  Court  is  in  the  habit  of  applying,  and  should, 
acting  upon  those  principles,  take  upon  itself  to  say  that  a. docu- 
ment, which,  in  the  opinion  of  this  Court,  is  good  as  an  exercise 
of  the  powerrcannot  be  admitted  to  proof  as  a  wiU,  owing  to  some 
defect  of  form,  it. may  be  competent  -to  this  Court  to  resume  its 
old  jurisdiction,  and  act  ihdependently  of  the  Court  of  probate. 
Upon  these  points  I  express  no  opinion  further  than  to  say,  that 
I  think  tlie  qfuestion  cannot  arise  until  the  decision. of  the  Court 
of-  probate,  which  is  called  in  question,  has  been  reiriewed  and 
determined  by  the  highest  court  of  appeal  to  which  the  decisions 
of  that  Court  can  be  carried. 

What  took  place  in  this  cade  was  simply  this, — The  parties  in- 
terested under  the  will  in  question,  on  the  death  of  the  wife,  or 
rather  on  the  death  of  her  husband,  when  the  life  interest  expired^ 
and  the  5002.  becan^e  vested  in  possession,  applied  to  the  diocesan 
court  of  Chester,  and  obtained  probate ;  under  what  circumstances 
does  not  uppear.  It  seems,  application  was  afterwards  made  to 
that  court  by  the  representative  of  the  husband  to  recall  the  pro- 
bate, so  far  as  it  related  to  the  500Z.  The  party  making  that  ap- 
plication was  a  j^erson  who  had  no  interest  in  the  other  sums  to 
which  the  probate  had  extended.  The  representative  of 
the  husband  succeeded  in  revoking  the  probate,  or  *procur-  [*146] 
ing  it  to  be  amended  to  the  extent  of  the  sum  in  questiori. 
Whether  the  form  in  which  the  probate  now  stands  is  that  in 
whiph  it  would  hav6  been  granted  in  the  first  place  if  the  facts 
had  been  fully  known,  to  the  Court,  Z  do  not  consider.  In  point 
of  fact,  there  is  now  no  probate  quoad  hoc  .except  it  may  be 
gathered  from  the  declaration  made  as  to  the  whole  will,  and  with 
a  view  to  other  property.  It  appears,  the  parties  claiming  the  inter- 
est in  question  under  the  will  of  the  wife  endeavored  to  obtain  pro- 
bate in  the  court  of  York,  which,  for  some  reason,  was  refused. 
The  question  then  is,<-^there  being  nothing  but  a  probate  granted 
for  the  purpose  of  administering  other  sums,  expressly  excluding 
this, — whether  that  is  the  sort  of  probate  which  this  Court 
requires  ? 
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The  case  may  be  tried  in  this  way : — Suppose  the  case  of  501; 
due  on  a  bond,  or  a  promissory  note,  or  any  other  document,  the 
property  in  which  constitutes  bona  Hoiabilia  in  the  province  of 
York,  and  a  sum  of  100,000{.  in>8tock,  which  would  require  a 
Prerogative  administration  in  the  court  of  Canterbury;  it  is  cleari 
that  in  such  a  case  a  probate  issuing  out  of  the  province  of  York,' 
limited  to  the  50/.,  which  was  batia  noiabUia  there,  would  not  en* 
able  this  Court  to  dispense  with  a  probate  from  the  Prerogative 
Court.  All  I  can  do  is  to  let  the  case  stand  over,  with  liberty 
to  the  parties  to  take  fiuc.b  proceedings  as  they  maybe  advised, 
by  way  of  appeal  or  otherwise,  for  the  purpose  of  obtaining  pro- 
bate as  to  the  property  in  question. 

It  has  been  suggested,  that  the  time  for  appealing  to  the  Privy 
Council  has  passed.  1  think,  if  the  parties  made  a,  special  appli- 
cation to  that  Court,  and  showed  that  the  necessity  for 
[*147]  the  appeal  did  not  appear  until  the  'decision  in  this  case, 
they  would  be  permitted  to  appeal,  notwithstanding  the 
lime  had  elapsed*  The  Court  would  not  allow  them  to  lose  their 
title  to  the  property  merely  on  that  ground.[l] 

[1]  Afl  to  tkd  eoneluMTeiiais  of  tbo  probate  of  a  w^U  of  penenality,  aoo  AUtn  r. 
MaepkerMn,  1  PhilHpa,  133 ;  S.  C.  5  Beav.  469  ;  Walth  ▼.  Gladstone,  I  PhUtipa« 
294 ;  S.  C.  13  Sim.  265  ;  Gainet  v.  Chew,  2  Bow.  645,  647  ;  Morrell  t.  Dickey,  I 
Johns.  Cb.  Rep.  176  ;  Van  Rensselaer  v.  Morrell,  I  Paijjre,  i3  ;  Clark  v.  Fisher, 
id.  171 ;  Gardner  t.  Heyer,  9  Paige,  12  ;  Colion  t.  Ross,  id.  396 ;  Tompkihs  t. 
Tompkins,  1  Story'a  Rep.  547,  553 ;  Bogarduo  t.  Clprk,  I  Edw.  Cb.  Rep.  266 ; 
Havergall  y.  Harrison,  7  Beav.  49 ;  MaUi>n  ▼.  Swift,  8  Bear.  368 ;  Cu&tames  t. 
Bradshaw,  poet,  323.  As  to  will  by  feme  covert  In  execaiioti  of  a  power,  see 
Bradish  ▼.  Gihbs,  3  Jobns.  Cb.  Rep.  533  ;  Walker  v.  Maekie,  4  Ross.  76 ;  Cwtsio 
▼.  Ksnriek,  9  Sim.  443  ;  ChurehiU  ▼.  IMben,  id.  447,  n.  e. 
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Attorney  General  v.  Flfnt. 

1644:  Utb,  iSCb,  13Ui  and  16cb  N«?emb6h^ 

A.  being  a  leasee  of  lands  under  a  ebarity^and  beidg  also  the  ownW  of  an  adjoinibf 
public  bouse  and  premises^  was,  in  1794,  appointed  a  trustee  of  the  charity,  and^ 
jointly  with  the  other  trustees,  took  a  conveyance  of  tbe  eharity  estates.  A.^ 
in  1817,  after  the  expiration  of  bis  lease  took  another  lease  for  twenty-one  yean 
of  lands  of  -tfare  charity,  whith  were  described  as  part  of  a  room  in  '^tbe  public- 
house,  but  were  not  otherwise  defined.  A.  subsequently  sold  tbe  poblic-honse  to 
the  defendants  B.  and  C^  and  died  ;  and  B.  and  p.,  in  July,  1823,  took  a  con* 
Toyance  and  assignment  of  the  freehold  premises  and  the  lease,  from  the  execu- 
tors of  A.  In  1833,  B.  became  a  trustee  and  executed  the  deed  of  trust,  in 
which  the  whole  of  the  room  in  the  public-house,  and  other  parts  of  the  premisen» 
were  described  as  tbe  property  of.lheicbarity. ,  In  May,  1843,  the  information  was 
filed,  at  the  snit  of  the  trnsteos  other  than  B.»  claiming  rent  in  respect  of  the  whole 
of  the  room  in  the  public-house,  and  other  parts  of  tbe  premises,  as  being  the  pro- 
perty of  the  charity  in  the  occupation  of  the  defendants ;  and  praying  that  tbe 
defendants  might  be  decreed  to  couToy  the  lands  in  question  to  the  trustees  of 
the  charity :— 

Htld,  that,  the  defendant  B*  being  one  of  tbe  trustees  of  the  charity  estate,  the 
suit  could  be  sustained  against  B.  and  C,  notwithstanding  tbe  other  trustees 
might  be  able  to  proceed  at  law  by  ejectment 

That,  so  far  as  the  ease  was  one  of  trust,  it  was  one  of  express  trust,  within  the 
sect.  25  of  tbestat  3  &  4  Will.  4,  c.  27,  and  therefore,  the  information  having 
bef  n  filed  wkhin  jLwenty  years  after  the  conveyance  was  executed  to  tbe  defen- 
dants B.  and  C,  the  statute  was  not  a  bar  to  the  suit : 

That  B.  aud  C,  having,  notice  of  the  title  of  the  charity  to  a  part  of  the  room  not 
particularly  specified  or  defined  by  metes  and  bounds,- could  not  insist  on  being 
purohasers  for  value  without  notice  of  any  part  of  such  room  ;  and,  inasmuch  us 
B.  and  C.  hfid  not  proved  that  tbey  bad  acquired  tbe  legal  estate  in  the  oUier 
parts  of  the  premises  claimed  by  the  charity,  and  the  equitable  interest  of  the 
charity,  if  any,  was  prior  to  that  of  the  defendants,  it  was  not  a  case  In  which 
the  defendants  could  rely  on  the  defence  of  a  purchase  for  value  without  notice. 

The  Attorney  General  aud  plainti&  being  entitled,  as  against  B.,one  of  the  tenantir 
in  common  in  possession  of  the  property  claimed  on  behalf  of  the  charity,  to  an 
issue  to  try  the  right  of  the  charity  to  the  lands  in  question,  the  other  tenant  in 
common,  was  held  to  be  a  proper  party  to  the  suit  and  to  the  issue. 

Bt  indenture  of  feoffment,  made  in  1584,  certain  houses  and 
gardens,  situated  in  the  parish  of  St.  Dunstan,  in  the  city  of  Can- 
terbury, were  vested  in  trustees  and  their  heirs  and  assigns,  upon 
charitable  trusts,  for  tlie  benefit  of  poor  householders  in 
the  parish,  and  the  premises,  and  the  ^children  of  such  ['148] 
householders.    Tbe  premises  were  from  time  to  time 
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corrveyed  to  new  trustees,  and  demised  to  various  tenants.  In 
the  course  of  time  the  premises  bad  undf^rgone  various  altera- 
tions, by  the  decay  and  removal  of  old  buildings,  and  the  erection 
of  others.  Several  of  the  leases  appeared  <to  have  contained  spe- 
cial covenants,  enabling  the  lessees  to  pull  tiown  and  take  away 
buildings  and  improvements  made  by  themselves  during  their 
respective  terms.  The  description  of  the  parcels  in  the  several 
indentures  of  feoffment  and  demise,  therefore,  varied  at  .different 
time^,  according  to  the  changes  which  had  taken  place.  By  a 
lease,  made  in  .1721,  that  part  of  the  property,  to  the  boundary  of 
which  the  present  question  related,  was  demised  as  '^  AH  that 
messuage  or  tenement,  garden,  and  premises,  with  the  app^rten- 
ances*"  In  an  indenture  of  feoffment  in  1740,  the  description 
was, — "All  that  one  other  new  built  oastjl]  with  the  stowages 
and  appurtenances  thereto  belonging,  which  last-mentioned  oast 
and, stowages  are  built  and  erected  on  the  ground  whereon  a  mes- 
suage or  tenement,  heretofore  in  the  tenure  or  occupation  of  Ed- 
ward Swift,  lately  stood.'^  In  1773,  a  lease  of  the  premises  was 
granted  to  one  Pierce,  by  the  description  of  "  All  that  store-house, 
with  the  appurtenances  thereto  belonging,  then  or  late  in  the  te- 
nure or  occupation  of  the  itoid  Pierce,  or  his  assigns;  and  sdsoi 
all  that  small  piece  or  parcel  of  ground  near  or  adjoining  to  the 
said  store-house,  and  whereon  was  erected  and  built  part  of  a 
room,  then  in  the  occupation  of  Elizabeth  Ellis,  widow ;  and  also, 
all  that  other  piece  or  parcel  of  ground,  with  the  appurtenances, 
whereon  was  erected  and  built  a  hop  oast,  then  or  late  in  the 
tenure  or  occupation  of  H.  Tilbe,  or  his  assigns,  which  said  pre- 
mises were,  theretofore,  a  messuage  or  tenement,  and  garden." 
In  April,  1792,  the  then  surviving  feoffees  demised  this  part  of  the 

charity  property  to  John  Abbott,  for  a  term  of  twenty- 
[*149]    one  years,  at  31,  a  year,  by  a  description  'corresponding, 

as  it  would  appear,  with  that  in  the  lease  of  1773;  the 
lease  actually  executed  by  Abbott  was  jiot,  however  in  evidence. 
By  an  indenture  of  feoffment,  made  in  December,  1794,  the 

[1]  As  this  term  may  not  be  familiar  to  most  readers,  and  is  not  to  be  foand  in 
every  dictionary,  tbe  following  definitron  fom  Webster  is  introduced.  **Oast,  08r» 
or  Ouvr.    [qa.  Gr.  'twia,  or  L*  ««f  us.]    A  kiln  to  dry  hope  or  malt" 
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whttle  of  the  charity  properly  was  conveyed  by  the  then  survi- 
ving feofiees  to  new  trustees^  one  of  whom  was  the  said  John 
Abbott.  The  description  of  the  parcels  in  this  indenture,  so  far 
as  it  could  affect  the  premises  in  question,  wais — '^AII  thht  one 
other  n/ew  built  oast,  with  the  stowages  and  appurtenances  there- 
to belonging,  some  time  in  the  tenui'e  or  occupation  of  Thomas 
Til  be,  or  his  assigns  or  under-tenants,  since  in  the  teninre  or  oc- 
cupation  of  Spencer  Tilbe,  or  his  assigns  or  undertenants,  and 
now  or  late  in  the  tenure  or  occupation  of  the  said  John  Abbott, 
or  his  assigns  or  under-tenants,  which  said  last  mentioned  oast 
and  stowages  are  built  and  erected  on  the  ground  whereon  stood 
ti  messuage  or  tenement  heretofore  in  the  tenure  or  occupation  of 
Edward  Swift." 

The  lease  to  Abbott  expired  in  1813,  and  he  continued  tenant, 
at  the  same  rent,  until  1817.  In  that  year  there  were  nine  tuis'- 
tees  of  the  charily,  including  Abbott,  and  by  an  indenture  of  the 
21st  of  April,  1817,  made  between  eight  of  the  trustees  of  the 
one  part,  and  Abbott  of  the  other  part,  the  said  eight  trustees  de- 
mised to  Abbott  a  part  of  the  charity  property,  descrilicd  as  "All 
that  small  piece  or  parcel  of  ground  whereon  was  erected  or  built 
part  of  a  room,  with  the  appurtenances'  thereto,  then  late  in  the 
occupation  of  the  said  John  Abbott,'*  for  a  term,  of  twenty-one 
years,  at  the  rent  of  17.  lOs.  a  year;  and  by  another  indenture  of 
the  same  date,  the  same  trustees  demised  to  one  Parker,  "  All 
that  hop  oast,  with  the  stowages  and  appurtenance^  thereunto 
belonging,  then  Jate  in  the  tenure  or  occupation  of  the  said  John- 
Abbott,  and  then  in  the  occupation  of  the  said  Parker, 
and  all  that  piece  or  parcel  of  ground,  with  the  •appur-  [•150j 
tenances,  leading  to  and  from  (he  said  oast  and  stowages, 
and  then  in  the  tenure  or  occupation  of  the  said  Parker." 

It  was  made  a  question  in  the  cause,  whether  the  premises 
comprised  in  the  two  leases  of  April,  1817,  comprehended,  as  the 
plaintifis  alleged,  only  part,  or  as  the  defendants  alleged,  the 
whole  of  the  premises  demised  to  Abott  by  the  prior  lease  of 
1792.  The  parcel  of  ground  whereon  the  part  of  a  room  was 
built,  demised  to  i^bbott  in  1817,  abutted  on  part  of  an  inn, 
known  as  "  The  Katharine  Wheel,"  the  fee  simple  in  which  was 
Abbott's  own  property  ;  and  on  behalf  of  the  charily  it  was  al- 

Vol.  IY.  17 
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leged,  that,  at  the  time  Abbott  took  the  lease  of  1792,. there  was 
a  store^house  standing  on  the  property,  and  that  Abbott  converted 
part  of  the  store-house  into  the  parlor  of  the  inn,  and  other  parts 
of  it  into  cellars,  a  passage,  stable,  and  offices,  and  incorporated  it 
with  the  inn. 

Abbott,  in  1820,  contracted  with  the  defei.d&nts  Flint  and 
Kingsfbrd,  for  the  sale  to  them  of  his  brew-houses  and  malt- 
houses,  and  several  public  houses,  including  '*The  Katharine 
Wheel,''  as  of  an  estate  in  fee  simple.  .  Before  the  completion  of 
the  purchase,  it  was  found  that  a  part  of  "  The  Katharine  Wheel" 
was  held  by  Abbott  under  the  lease  of  1817,  and  a  deduction  was 
made  from  the  purchase  money  as  a  compensation.  Abbott  died 
in  1822,  and  the  defendants  completed  the  purchase,  and,  in  July, 
1823,  took  a  conveyance  and  a3signment  of  the  freehold,  and  of 
the  lease  from  the  executors  of  Abbott  to  the  defendants,  in  equal 
moieties,  as  tenants  in  common. 

In  June,  1832,  the  then  surviving  feoffees-  conyeycd 
[•1511    •the  trust  properly  to  new  trustees,  one  of  which  new 
trustees  was  the  defendant  Flint 

The  suit,  which  was  coiiimenced  in  May,  1843,  was  in  the 
form  of  an  information  and  bill,— the  information  by  the  Attor- 
ney General,  at  the  relation  of 'the  trustees  other  than  the  defen- 
dant Flint,  and  the  bill-  by  the  same  trustees,— %  gainst  .Flint  and 
Kingsford  ;  and  it  alleged,  that  the  entire  site  of  the  parlor,  and 
the  site  of  a  staircase,  stable,  and  certain  cellars  of  "The  Katha- 
rine Wheel*'  inn  were  part  of  the  charity  estate.  The  bill 
charged,  that  the  pljrinliffs  could  not  proceed  at  law  for  the  re- 
covery of  the  premises  claimed  and  occupied!  by  Flint  and  Kings- 
ford,  and  their  tenants,  by  reason  of  the  legal  estate  being  in  the 
defendant  Flint,  jointly  with  the  plaintiffs;  and  it  prayed,  that 
the  defendants  might  be  decreed  to  come  to  an  account  with  the 
trustees  for  the  rents  due  in  respect  of  the  occupation  by  the  de- 
fendants of  the  several  parts  of  "  The  Katharine  Wheel"  inn 
therein  mentioned,  and  that  Flint  and  Kingsford  might  be  decreed 
to  execute  all  proper  conveyances  fur  vesting  the  premises  in  the 
trustees  of  the  charity. 

The  defendants,  by  their,  answer,  said  that  they  had  been  in 
undisturbed  possession  of  their  several  moieties  of  "  The  Katha- 
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line  Wheel"  inn  and  adjoining  premises,  (except  the  said  part 
of  a  room,)  as  owners  of  the  freehold,  and  of  the  said  part  of  a 
room,  astenants  thereof,  since  their  purchase  from  Abbott.  They 
denied  that  they  occupied  any  other  ground  or  premises,  whicli 
belonged  to  the  estate  of  the  feoffees,  except  the  said  part  of  a 
room ;  and  they  denied  that  any  rent  was  due  in  respe^  of  the 
parlor^  (saving  the  part  referred  to,)  or  the  other  offices  «of  "  The 
Katharine  Wheel."  The  defendants  insisted  that  the  Irhole  of 
the  house,  excepting  a  part  of  the  parlor,  was  their  owq 
freehold.  The  defendants  said  that  they  •were  not  aware,  [*152J 
until  after  their  contract  with  Abbott  was  completed,  that 
he  was  one  of  the  feoffees  of  the  trust  estate;  and  they  insisted; 
the  right  of  the  feoSees  (if  any  had  existed)  was  barred  and  ex- 
tinguislied  by  the  stat.  4  Will.  4,  c.  27.(a)  The  defendant  Flint 
also  stated  that  he  had  never  read  the  indenture  of  June,  1832, 
under  which  he  became  a  trtfstee. 

Evidence  was  gone  into  on  both  sides.  At  the  hearing  of  the 
cause  several  objections  were  taken  as  to  (he  admissibility  of  the 
documentary  evidence.    On  the  principal  questions  in  the  cause, 

Mr.  Bomilly  and  Sir  Walter  Riddell,  for  the  defendants^  in- 
sisted, 1st,  That  there  was  no  case  for  the  interferenceof  a,  court 
of  equity.  It  was  a  case  for  an  ejectment,  if  the  charity  had  any 
title!  The  acts  complained  of  would  amount  to  ouster  of  the 
other  tipustees  by  Flint,  and  they  might  therefore  sustain  an  atjr 
tion  against  him,  as  well  as  against  Kingsford.  dd,  The  posses- 
sion of  the  property  now  claimed  by  the  defendants  and  those 
under  whom  they  derived  their  title  had  been  adverse  for  a  pe- 
riod exceeding  twenty  years,  and  the  right  of  the  charity  was 
therfefore  barred  by  the  stat.  3  &  4  Will.  4,  c.  27.  The  posses- 
sion of  the  defendants  and  their  predecessors  in  title  had,  in  fact, 
always  been  adverse ;  they  did  not  derive  it  under  the  lease  of 
1817,  or  that  of  1792:  there  was  no  time  at  which  it  could  be 
said  to  begin.  All  that  the  defendants  derived  under  the  leases 
from  the  trustees,  they  admitted  to  belong  to  the  charity; — 

> 

(a)  An  act  for  the  linitation  of  acUons  and  suits  relating  to  real .  property,  a^^ 
forsiAiplifying  the  lemedim  for  trying  the  rights  thereto. 
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[•163]  the  question  oaly  related  to  property  which  •the  defeo- 
dants  contended  had  never  belonged  to  the  charity,  and 
therefore  had  never  passed  by  any  of  the  instrutnents  referred  to, 
purporting  to  demise  parts  of  the  charity  estate.  3d,  The  defen- 
dants were  purchasers  of  all  the  estate  and  premises  not  com- 
prised in  the  demise,  for  valuable  consideration,  without  notice  of 
the  claim  of  the  charity,  and  this  Court  would  not  interfere  to  de- 
prive them  of  the  benefit  of  that  purchase. 

Mr.  Cooper  and  Mr.  Crq/2on,  for  the.  information  and  bill, 
argued  that,  in  the  case  of  a  charity,  this  Court  would  assume 
jurisdiction,  although  there  might  be  a  remedy  at  law, — that  the 
case  of  a  charitable  trust  was  not  within  the  statute  of  limita- 
tions, 3  &  4  Will.  4,  c.  27,  and  that  statute  therefore  constituted 
no  bar  to  the  claim  made  in  this  suit ;  but,  even  were  it  other- 
wise, the  argument  that  the  possession  had  been  adverse  assumed 
the  point  in  dispute.  It  assumed  that  the  defendants  h^d  notj  as 
the  information  alleged,  acquired  their  possession  under  the  leases, 
and  by  the  means  of  the  trust  character  of  Abbott  and  the  defen- 
dant Flint.    That  was  the  question  in  the  cause. 

ft 

The  authorities  cited  were,^— il/toraey  General  v.  Mayor  of 
Coveniry,{a)  Attorney  General  v.  Lord  Dudleyjifi)  Attorney 
General  v.  Mayor  of  Bristoly{c)  Attorney  General  v.  CluisPs 
Hospitaly{d)  The  Incorporated  Society  in  Dublin  ^c.  v.  Rich- 
ards,{e)  Attorney  General  v.  Lord  Hothamtig)  Attorney  Gen^ 
eral  v.  Brettingham^iji)  Attorney  General  v.  Perssejlfy  Culley 
V.  Doe  on  dem.  Taylerson,{k)  Nepean  v.  Doe  dem.  Knight,{l) 

•  *  » 

[*154]        *VicE-CHAfJCKixoR : — I  am  of  opinion  that  this  case 
must  be  decided,  not  upon  any  of  the  grounds  which 
have  been  insisted  upon  by  the  defendant,  but  upon  its  general 
merits. 

(a)  2  Vem.  399.  (g)  T.  dt  R.  209. 

(&)  G.  Coop.  146.  (A)  3  Beav.  95. 

(c)  2  J.  &  W.  321.  (0  2  Dr.  Sl  War.  67. 

(<0  3  M.  &.  K.  344.  (k)  II  Ad.  Sl  El.  1014. 

Ce)  1  Pr.  &  War.  258.  (0  2  Mm.  &  Wei.  894. 
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The  first  objectioa  taken  to  my.  entering  upon  the  general 
xnerit&of  the  case, — ^by"  general  merits"  I  ^nean  the  question  to 
whom  the  land  properly .  belongs^^ — the  first  objection  taken  was, 
that  the  relief  was  wholly  at  law,  and  that  the  plai^tifijB  had  mis- 
taken their  course  in  filing  their  bill  in  this  Court.  Now,  this 
.objection,  as  it  appears  to  me,  would  .)M>tin  any  case*  lie  in  the 
mouth  of  Flint  regard  being  had  to  the  trost  deed  of  June,  1833, 
Upon,  that  deed  Flint  would  be  a  cp-trustee  with  the  piaintiffi 
and  relators ;  and  therefore,  even  admitting  it  to  be  true  that  a 
jury  might  presume  an  ouster  by  Flint,  so  a&  to  enable  the  other 
trustees  to  recover  in  ejectment,  I  am  clearly  of  opinion,  that  th^ 
Court  is  nft,  in  the  case  of  a  charity,  ta  speculate  wbai  a  jury 
migbt.do  under  such  circumstances,  but  is  bound,  as  to  him,  to 
sustain  its  jurisdiction ;  and  if  it  be  sustained,  a3  against  himi  the 
suit  must  also  be  propef  as  against  Kingsford.  I  am  not  new 
saying  that  the  Court  is  Qot.to  send  the  question  to  law.  I  only 
say,  that  the  attorney.general  and  the  relators  are  right  in  coming 
to  this  Court.  My  opinion  on  this  point  is  independent  of  the 
fact,  that  Abbott,  from  whom  the  defendants  purchased^  was  a 
trustee  and  owner  of  the  adjacent  lands,  owing  to  which,  it  is 
said,  that  the  charity  lands  have  been  encroached  upon. 

The  second  objection  was  foui^ed  on  the. recent  statute  of 
limitations,  3  &  4  Will.  4,  c.  27.  And  if  there,  bad  been  no 
trust  in  this  case,  the  right  might  have  accrued  ip  I817i^  for  sinoe 
that  time  the  trustees  of  the  charity  certainly  have  not 
been  in  possesion  of  the  land  *in  question, — ^since  ihat  [*155j 
time  nt  least  the  possession  must  have  been  deemed  to  be 
adverse  :  but  in.  this  case-  Abbott  wtf$  a  tr^istee,  .ai»d,  being  so,  a 
different  question  arises.  The  statute  first  provides  for  cases  of 
dry  legal  rig:hts ;  and  then  the  24th  section,  as  I.  understand  it| 
takes  up  the  case  of  those  equitable  fights  which  are  distinguish* 
able  from  the  equitable  rights,  of  cestui  que  trusts,  under  express 
trusts.  The  36th  section  deals  with  the  case  of  express  trusts ; 
and,  according  to  that  section,  a  c^tuique  trust,  whose  rights  aro 
evidenced  and  declared  by  an  express  creation  of  trust,  is  not,  as 
between  himself  and  his  own  trustees,  barred ;  that  is  to  say,  the 
right,  from  the  accruer  of  which  the  time  is  to  run,  does  not  acT 
cnie  until  the  conveyance  to  a  parchoser  for  valuable  considen^* 
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tion.  Now  this,  if  any  thing,  is  an  express  trast ;  and,  under  the 
statute,  the  date  of  the  conxre3rance  would  be  the  time  when  the 
right' accrued  ;  and  if  so,  the  only  question  is  one  of  dat^, — whe- 
ther the  twenty  years  had  run  when  the  information  was  filed  ? 
The  answer  is,  that  the  twenty  yeavs  had  not  run,  and  therefore 
there  is  iiothing  itk  the  statute  which  can  operate  as  a-  bar  to  the 
present  claim.  I  am  not,  therefore,  caMed  upon  to  go  into  the 
question,  whether  charity  estates  are  or  are  not  within  the  statute, 
or  bound  by  its  provisions. 

The  third  objee^on  to  entering  into  the  general  merits  of  the 
«ase  was,  that  of  the  defendants  being  purchasers  for  value.  It 
is  quite  clear,  thatin  no  possible  view  of  the  casecduld  that  ob- 
jection be  maintained  as  regards  the  whole  of  ^'  The  Katharine 
Wheel.*'  The  defendants  who  purchased  of  Abbott  had  notice 
before  their  conveyance  that  part  of  the  parlor  of  the  inn  belong- 
ed to  the  charity.  The  boundary  was  not  defined.  The  part 
which  belonged  to  the  ehartty  was  left  to  be  ascertained 
f*156]  afterwards.  The  consequence  is,  that  the  trustees  *must 
have  a  right  to  make  out  a  title  to  so  much  at  least  of 
the  parlor,  short  of  the  whole,  as  in  truth  belongs  to  the  charity. 
The  purchasers  chose  to  take  a  eonveyance  of  the^  property  with 
a  knowledge  of  the  charity^s  claim  to  some  part,  and  that  part 
not  ascertained  by  metes  and  bounds,  or  by  any  express  admea- 
surement. How,  then,  can  the  Court  say,  and  how  indeed  can 
the  defendants  say,  that,  as  to  any -specific  part  of  the  parlor, 
they  are,  upon  their  conveyance,  purchasers  without  notice  ? 
And,  as  to  the  other  parts  of  the  site  of  "  The  Katharine  Wheel'* 
and  premises,  which  are  in  dispute  on  this  inforination,  excluding 
the  parlor,  it  appears  to  me  that  the  defence,  which  I  am  now 
considering,  cannot  be  available.  The  piKHection  given  in  this 
Court  to  a'  purchaser  for  value,  without  notice,  applies  when  the 
purchaser  has  obtatoed  a  conveyance  of  the  legal  estate  in  the 
land  which  is  the  subject  in  question.  In  that  case,  if  the  pur- 
chaser has  paid  his  money  in  ignorance  of  the  fact  that  another 
party  has  the  right,  this  Court  will  not  deprive  him  of  the  benefit 
of  his  legal  title.  When  a  party  has  nothing  more  than  aii  equi- 
table interest,  another  party  who  has  a  prior  equitable  interest 
irill  generally  be  prefericed  in  this  Court, — the  general  rule  be* 
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ing,  that)  as  betteeen  equities,  he  who  is  prior  in  point  of  time' is 
prior  in  point  of  right.  Exceptions,  no  doubt,  there  Sire, — but 
that  is  the  general  ru)e.[2] 

No«r,ui  this  case,  if  Abbott  had  executed  the  conveyaiice  to 
Ihe  defendants,  it  could  have  operated  at  law  only  so  far  as  he 
bad  a  legal  right  to  convey.  Be  could  have  conveyed  no  equi- 
table right  apart  from  his.  legal  right^  but  to  some  extent  he 
might,  perhaps,  have  conveyed  a  legal  right  apart  from  any  equi* 
table  one.  Abbott  was  one  of  nine  joint  tenants  who  were  seised 
of  the  legal  estate  in  the  charity  lands.  The  only  part  of  the 
lands  in  question,  therefore,  as  to  which  the  defence 
'could  have  been  applicable,  would  be  as  to  an  undivided  [*167] 
ninth  part.  It  might  be  a  doubtful  question  whether  the 
mode  in  which  the  defendants  are  forced  to  derive  this  legal  in- 
terest would  not  prevent  them  from  depying  notice.  It  might  be 
difficult  to  rely  on  the  title  to  the  undivided  share,  without  found- 
ing that  title  upon  the  feoffment,  and  \be  feoffment  might  fix 
them  with  notice  of  the  trust.  It  is  not  necessary  to  express  «ny 
opinion  upon  this  point.  Abbott,  as  I  understand  it,  died  before 
the  conveyance.  The  way  in  which  the  question  stands  leaves 
it,  in  my  opinion,  to  be  decided^  not  by  assuming  the  title  to  be 
in  one  party  -or  the  other,  but  on  the  general  merits  of  the  case. 

^^h|e  question  then  i^,  whether  the  trustees  are,  in  truth,  on  be- 
half of  the  charity,  entitled  to  the  disputed  land  or  pot?  I  shall 
first  look  at  the  case  as.  reftards  Flint,  and  see  how  the  question 
stands  with  TCgard  to  him,  supposing  him  to  have  been  the  solo 
defendants 

{His  Honor  then  stated  in  succession,  and  femarked  upon,  the 
variations  in  the  description  of  the  premises  to  which  the  ques- 
tion related,  in  the  various  instruments  from  •  1584  down  to  the 
indenture  of  feoffment  of  December,  Vt9iJ\ 

In  this  state  things  remained  until.  April,  1817,  when  two 
leases  were  executed,  one  being  a  lease -made  to  Abbott,  of  "All 
that  small  piece  or  parcel  of  groimd  whereon  was  erected  and 

[3]  CoUin$  ▼.  Archer,  1  Rqw.  &  M.  2.84 ;  Bttkmmn  ▼,  Frowti  18  Mma.  Rep.  644 ; 
Wkittick  Y.  Kane,  1  Paige,  203  ^  Warner  t.  WineloWf  1  Sand;  Cb.  Rep.  430,  435 ; 
1  Story's  £q.  §  64  £,  630,  631. 
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buiU  part  of  a  room,  with  the  appurtenaDces  thereto  belonging, 
situate  in*  the  parish  of  St.  Dunstan  aforesaid,  and  then  Or  late  in 
the  occupation'  of  the  said  John  Abbott.'^  According  to  this, 
therefore,  the  charity  then  asserted  a  right  to  a  part  only  of  the 

parlor,  of  which  it  now  claims  the  whole ;— the  whole  of 
[*158]  theparlorbeing  in  the  occupation  of  Abbott.  The  ^prima 
fade  effect  of  that  iustrnment  would  be,  that  the  trustees 
of  the  charity,  by  asserting  a  claim,  as  between  themselves  and 
Abbott,  to  a  part  only  of  the  parlor^  tacitly  disolaimed  a  title  to  the 
rest.  A  lease  of  the  same  date  was  executed  to  Parker,  of  "'All 
that  hop  oast,  with  the  stowages  and  appurtenances  thereunto  be- 
longing, situate  and  being  in  the  parish  of  St.  Dunstan  aforesaid, 
late  in  the  tenure  or  occupation  of  the  said  John  Abbott,  and  then 
in  the  occupation  of  the  said  Parker.  And  all  that  piece  or  par- 
cel of  ground  with  the  appurtenances  leading  to  and  from  the 
said  oast  and-stowage,  and  then  in  the  tenure  or  occupation  of 
the  said  Parker.''  The  effect  off  which  is,  that  the  rest  of  the 
property  which  forms  the  claim  in  this  suit  is  wholly  omitted 
from  either  of  those  leases.  It  is  impossible,  upon  this  state  of 
the  conveyance  only,  to  feel  satisfied  what  the  rights  Of  the  par- 
ties actually  are.  It  then  a'ppears  that,  in  1832,  the  defendant, 
Mr.  Flint,  became  a  trustee,  atid,  on  the  occasion  of  his  becom- 
ing a  trustee,  a  conveyance  was  made,  by  lease  and  release,  to  the 
new  trustees,  of  whom  Flint  was  one ;  and  in  that  conveyance 
the  whole  of  the  property  claimed,  as  I  understand  it,  is  conveyed 
to  them ;  and  thereby  Flint,  who  bad  become  a  purchaser  of  the 
property  from  Abbott  about  ten  or  eleven  years  before,  is  made  to 
acknowledge  that  property  which  he  had  purchased  was  in  truth 
the  property  of  the  charity  of  which  he  had  himself  then  become 
a  trustee.  I  cannot,  in  the  face  ofthat  deed,  depi-ive  the  charily 
of  the  benefit  of  Plinths  admission.  Unless  that  deed  was  exe- 
cuted by  mistake,  the  party  not  knowing  its  contents,  (which 
the  defendant  says  was  the  case,)  it  is  scarcely  possible  to  find 
stronger  evidence  of  admission  by  a  man  than  his  executing' a 
deed  by  which  he  acknowledges  that  property  is  held  by  him  as 

trustee,  and  not  as  his  own :  this  is  especially  important 
[*t&9]    in  a  case,  in  which,  though  the  evidence  is  far  from  *sat- 

isfactory,  that  the  charity  is  entitled  to  the  property 
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daiined j  it  is  impossible  not  to  see  that  the  claim  of  tbe  xharity 
to  this  particular  property  has  been  sometimes  asserted/  On  the 
other  hand,  I  cannot  deprive  the  defendant  of  the  benefit  of  the 
doubt  arising  on  the  various  descriptions,  or,  what  is  more  re- 
markable, the  altered  description  contained  in  the  eonveyauce,  or 
6f  the  implied  admission  contained  in  the  leases  of  1817.  Un- 
questionably, the  defendants  are  purchasers  of  the  lease  under 
which  the  charity  demises  only  a  part  of  the  parlor  of  the  iiin ; 
and  that,  perhaps^  taken  alone,  is  as  satisfactory  evidence  as  ft 
party  conid  well  look  for,  that  the  charity  claimed  no  other  part 
of  that  parlor ;  and  I  9ee.  no  reason  why  tbe  same  observation 
should  not  extend  to  the  rest  of  the  property  now  in  dispute. 
I  am  of  opinion,  therefore,  as  against  Flint,  supposing  him  to  be 
the  sole  defendant,  the  proper  course  wopld  be  to  direct  an  issuci 
to  try  the  title  of  the  charity  to  the  land  in  question. 

The  defendant,  Mr.  Kingsford,  not  being  a  party  to  the  trust 
deed  of  18i32,  there  is  no  evidence  against  him,  according  to  the 
view  which  I  have  taken  of  the  evidence.  I  am  clear,  however, 
that,  4n  the  case  of  a  charity,  where  there  is  a  case — ^I  will  not 
say  proved,  because,  if  proved,  I  should  not  send  it  to  a  jury — 
but  where  4here  m  a  case  made  ou^  upon  which  it  is  proper  to 
try  t|ie  right  against  the  other  defendant,  1  should  be  very  much 
limiting  the  indulgence  which  the  Court  shows^to  charity  cases, 
if  I  did  not  make  the  defendant  Kingsford  a  party  to  the  issue,  for 
the  purpose  of  trying  that  right,  lam  supposing  the  deed  of 
1773^  to  be  altogether  excluded ;  but,  as  I  think  the  case  ought  to 
go  to  a  jury,  I  shall  forbear  expressing  any  further  opinion  upon 
the  question  of  evidence.  When  the  case  comes  back, 
after  tbe  trial,  there  will  be  no  difficulty  in  ^disposing  of  [*160] 
the  general  claim  of  the  charity,  and  there  will  be  very 
little  di^culty,  practically,  in  disposing  of  the  rest  of  the  case. 
Any  special  matter  will  be  epdoroed,  and  the  Court  will  then  know 
the  actual  caae.  But  I  think  it  would  be  better,  if  the  parties 
consent  to  it, — for  I  cannot  direct  it  without  the  consent  of  the 
defendants,  to  endeavor  so  to  mould  a  second  issue  as  that,  if  the 
jury  shall  find  that  the  whole  of  the  land  described  in  the  terms 
of  the  issue  does  not  belong  to  the  charity,  they  may  find  what 
part  of  it  does  so  belong.    Upon  these  pleadings,  the  case  is  one 
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of  a  sim]$)e  claim  to  a  certain  piece  of  land,  without  any  suggea- 
tion  of  difficulty  in  ascertaining  the  boundaries. 


PiNKETT   V.  WillQiHT* 

1844: 16th  KoyeniM. 

Motion  f<^  tlio  eti^y  of  tke  tigcatioA  oi  coitf  under  a  deereoy  pending  an  appeal  from 
the  decree,  refused  with  costs. 

Mr.,  RtrssELL  and  Mr.  Elmsley  moTed,  that  the  taxation  of 
the  costs  directed  by  the  decree  in  this  cause -m^ht  be  stayed, 
pending  an  appeal  from  the  decree.  - 

Mr.  Romillff  and  Mr*  Wood  opposed  the  motion. 

The  arguments  for  and  against  the  motion  were  similar  to 

those  which  were  addressed  to  the*  Court  in  the  cases  of  The 

Mayor,  <^c.  of  Gloucester  v.  Woodjija)  Suisse  v.  Lord 

[•161]    Lowther,{b)  and  Drake  v.  Drake.{c)    •The  authorities 

were  the  same  which  were  cited  in  those  cases. 

The  Yicb-Chancbllor  Yefused  the  motion  with  costs.[l] 


HiTGHCOCX  «.  COPLING.- 


1844 :  2d  and  3d  December. 

Bill  for  a  pertnenhip  acconnt  and  injaoctiaii.  Order  on  motion  by  consentj-to 
take  the  accounts.  One  of  the  plainlifis  afterwards  became  bankrapt  and  the  de- 
fendant filed  a  supplemental  bill  bringing  his  assignees  before  the  tJourt,  and 
moYed  that  the  proceedings  under  the  order  might  be  prosecuted  as  against  the 
new  as  well  as  against  the  original  defendants.  The  Court,  with  the  conseikt  of 
the  assignees,  bat  without  the  ocmsent  of  the  solvent  plalntifEs  in  the  original  suit, 
made  the  order. 

Thb  original  bill  was  filed  to  have  partnership  accounts  taken, 

(a)  3  Hare,  150.  (5)  3  Haie,  438.  (c)  3  Utn,  588. 

[1]  MeOfgmry,  rop^a»,poet,  189. 
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and  proceedings  in  Che  Lord  Mayor's  Court  restrained.  No  decree 
was  made ;  bnt  an  order  referring  it  to  the  Master  to  take  the  ac- 
counts was  made  upon  motion  by  consult  Subsequently,  one 
of  the  plaintiffs  became  bankrupt,  and  a  supplemental  bill  was 
filed  by  the  defendant,  bringing  the  assignees  of  the  bankrupt  be- 
fore the  Court. 

Mr.  Barber^  for  the  plaintiff  in  the  supplemental  suit,  moired, 
that  the  accounts  directed  by  the  order  might  be  prosecuted  be- 
fore the  Master  as  against  the  assignees,  as  well  as  against  the 
original- parties. 

Mr.  Roliy  for  the  othee.  plaintiffs  in  the  original  suit,  did  net 
conseat  to  the  order  being  made  upon  motion ,  and  without  a  decroe 
in  the  regular  form. 

*  Mr.  Little^  for  the  assignees  of  the  bankrupt. — The  new  de- 
fendants appeared  and  consented  to  the  profposed  order  being 
made.  ^ 

*The  VicB-CHAifC£LLoa  said,  that,  whether  the  order  [*162] 
for  taking  the  accounts  had  been  made  upon  motimi  or 
by  decree,  the  parties  in  the  cause  had  thenceforward  the  same 
interest  in  the  suit.  The  assignees  of  the  bankrupt,  having  been 
brought  before  the  Court,  were  in  a  situation  to  make  any  case 
which  it  might  be  to  their  benefit  to  raise,  and,  the  assignees  con- 
senting to  the  order,  there  was  no  objection  to  its  being  made  on 
motion.  The ,  consent  of  the  other  parlies  who  were  bound 
by  the  original  order  was  not  necessary.. 
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McGregor  v»  Topham, 

IB44 :  4th  December.    1845 :  93d  and  Slat  January. 

Motion  by  the  plaintiA  in  tha  caoso  to  tospend  tba  hearing,  on  the  eqoity  reaerred 
and  the  natter  of  ooats,  pending  an  appeal  to  the  Honae  of  Lonle  fom  an  oidar 
of  this  Court  refusing  a  motion  for  a  new  trial  of  the  issne  deviwvit  vtl  non,  re- 
fused. 

An  order  refusing  a  motion  for  a  new  trial  of  an  issue  deviwMi  vel  non  may  be  in- 
rolled  at  the  application  of  eifher  party. 

A  note  of  this  ccLse  will  be  found  anie^  Vol.  3,  pp.  488,  496. 

The  defendants  applied  to  the  Clerk  of  Records  and  Writs, 
that  the  order  refusing  the  motion  for  a  new  trial  might  be  in- 
rolled.  An  objection'  to  the  inrolment  was  mad6  in  the  office,  on 
the  ground,  that,  the  motion  being  refused,  ho  order  was  in  fact 
made  upon  it. 

Mr.  Smythe^  £sHr  the  defendant,  meatioued  the-^point^  to  the 
Court,  tx  parte. 

The  Yice-Cbanoellor  said,  that  the  parties  w^e  entitled  to 
have  the  order  pronounced  by  the  Court  onr  the  refusal  of  the 
motion  drawn  up ;  and,  being  entitled  to  have  it  regularly  drawn 
up,  they  were  entitled  to  have  it  inrolled. 

[*163]        *23(2.  Jan- — ^The  cause  came  on  upon  the  equity  re- 
served and  the  costs. 

Mr.  AnderdiMy  for  the  plaintiffs,  stated,  that  notice  of  motiofi 
had  been  given  to  suspend  the  hearing  of  the  cause  for  further 
directions  on  the  equity  reserved,  pending  the  appeal  to  the 
House  of  Lords  against  the  order  refusing  a  new  trial  of  the 
issue ;  and  he  asked  that  the  cause  might  stand  over  nntii  the 
motion  could  be  heard. 

The  Vice-chancellor  heard  the  cause,  and  made  the  de- 
cree, but  desired  that  it  might  not  be  drawn  up  until  after  the 
motion  day. 
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'iist  Jan. — Mr.  Anderdon  now  tnoved;  that  the  farther  pro- 
ceedings in  the  cause  might  be  stayed,  pendifiglhe  uppeal  motion. 
It  was  the  application  of  the  plaintiffs,  in  theiir  own  suit,  the  de- 
fendants being  in  possession  of  the  property,  and,  therefore,  sub* 
jected  to  no  inconvenience  by  the  delay.  ^ 

Mr.  ttfhniUy  and  Mr.  Smythe  opposed  tb^  motion. 

The  Vic&*Crancellor  refused  the  motion  with  co8ts.[l] 


•I'bbbutt  v.  PoTTEll.  [*164] 

1845 :  10th  Febroary. 

An  agreemeDt  to  dismiss  a  bill  out  of  this  cobrt,  entered  into  by  the  plaintiff  and 
defendants  in  the  snit,  at  the  trial  of  an  aotidn,  and  made  a  rule  of'  the  eottrt  of 
law,  enforced,  as  against  the  parties,  by  mWion  i«  the  cause,  in  this  oonrt. 

The  plaintiff  claimed  to  be  purchaser  of  certain  letters  pa- 
tent, which  had  been  assigned  to  him  by  the  defendant  James 
Potter,  a  bankrupt,  shortly  before  his  bankruptcy ',  and  the  bill 
alleged  that  the  assignees  had  known  and  acquiesced  in  the  as- 
signment, and  allowed  the  plaintiff  to  enter  into  contracts,  and 
incur  large  expenses  in  making  tlie  letters  patent  avariable ;  and 
that,  in  concert  with  the  bankrupt  and  other  members  of  his 
family  who  were  defendants,  the  assignees  had  lately  brought 
trover  against  the  plaintiff  to  recover  the  patents,  on  the  ground 
that  the  assignment  was  made  in  contemplation  of  bankruptcy, 
and  was  void.  The  common  injunction  was  obtained,  but  was 
ultimately  dissolved  on  the  answer.  The  action  of  trover  by 
the  assignees  against  the  plaintiff  came  on  for  trial  at  the  Liver* 
pool  Summer  Assizes  for  1844;  and,  at  the  trial,  the  parties  to 
the  action  entered  into  a  rule  of  cou^t  for  the  settlement  of  the 
matters  in  dispute.  Part  of  the  terms  of  the  rule  was,  that  the 
plaintiff  should  re-assign  the  letters  patent,  atid  that  the  bill 
should  be  dismissed  without  costs  as  against  all  the  defendants.  ' 

[1]  Pinkett  t.  Wnght,  ante,  160. 
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The  plaintiff  moved  that  the  bill  might  bevdi^missed  without 
costs  as  against  all  the  defendants,  or  against  the  assignees  with- 
ont  oo^j  and  against  the  other  defendants  with  costs,  to  be  paid 
by  the  plaintiff;  and  that  the  assignees  might  be  ordered  to  pay 
to  the  plaintiff  the  costs  of  the  other  defendants  which  should  be 
paid  by  him. 

By  the  affidavits,  it  appeared  that  the  plaintiff  had  re- 

[f  165]    fused  to  execute  the  assignment  of  the  letters  patent  *in 

the  form  which  had  been  required  by  the  assignees,  but 

had  executed  an  assignment  which  the  assignees  had  not  accepted. 

Mr.  Anderdon  and  Mr.  Hare,  for  the  motion^  submitted  that 
this  Court  would  enforce  th^  terms  of  the  agreement,  so  br  as  re- 
lated to  the  suit :  Ktiox  v;  Brown,{a)  Blanshard  v.  Drew.{b) 
The  necessary  construction  to  be  given  to  the  rule  of  court  made 
in  an  action  to  which  only  the  assignees  and  the  plaintiff  were 
parties  was,  that  the  assignees  should  pay  the  costs  of  all  the 
defendants ;  if  not,  the  bill  would,  in  effect,  be  dismissed  with 
costs. 

Mr.  Bacon  and  Mr.  RoU,  for  the  defendants,  objected,  that  the 
agreement,  not  being  a  rule  of  this  court,  could  not  be  enforced 
by  motion ;  Forsyth  v.  Manton.{c)  They  also  argued,  from  the 
language  of  the  role,  and  from  the  affidavits,  that  it  was  not  in- 
tended  the  assignees  should  pay  any  costs  but  their  own. 

The  Yic£-Chancellor  said,  there  did  not  appear  to  him  any 
reason  why  the  Court  should  not  enforce  an  agreement  to  dismiss 
a  bill,  as  wel4  as  e^y  other  arrangement  made  by  the  parties  with 
reference  to  the  suit,  and  he  referred  it  to  the  Master  to  see  whe- 
ther the  assignment  of  the^letters  patent  executed  by  the  plaintiff 
was  proper  for  that  purpose,  and  if  not,  to  approve  of  a  proper 
assignment ;  and,  upon  the  execution  thereof,  directed  the  bill 
to  be  dismissed  against  the  assignees  without  costs.  Against  the 
other  defendants  the  bill  was  by  consent  dismissed  with  costs. 

(a)  1  Cox,  359.  {h)  10  Sim.  340.  .     (c)  5  Madd.  78. 
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Harvey  -r.  Towell. 

184S:  Id  February.       .  ^ 

Cause  a^joomed  to  enable  tbe  plaintiff  to  serve  the  sabpcena  to  hear  jadgment 

where  he  bad  omitted  to  take  out  the  siibpcena  at  the  time  of  setting  down  the 

cause. 

The  plaintiff  set  down  the  cause,  but  omitted  to  take  oat  and 
serve  tlie  subpcBna  to  hear  jndgcnent.  Some  days  afieivards  he 
applied  for  the  subpoena,  but  could  not  obtain  it,  it  beiug-the-prac- 
tice  to  issue  the  subpcBua  at  the  time  the  cause  is  set  down ;  and 
it  could  not  be  dated  as  of  that  day,  without  giving  the  cause  pre- 
cedence over  ail  those  which  had  been  set  down  in  the^  interval. 
The  plaintiff  now  applied  ta  the  Court  to  adjourn  tbe  cause  for 
three  weeks,  which  would  allow  him  to  obtain  the. subpoena  na 
of  this  day. 

Mr.  Craig^Soi  the  plaintiff. 

The  Vice-chancellor  made  the  order« 


See,  on  the  practice  as  to  this  subpcena,  1  Smith  Fr.  534,  3d  ed. 


•YiviiiN  V,  Cochrane.  [*167] 

1844 :  20th  November  aod  21st  Decemlter. 

The  act  for  tiihes  in  London  (37  Hen.  8,  c.  12)  proTided  that  the  inhabitants  of 
London  should  pay  St.  9<2.  m  the  pound  for  tithe  upon  the  rent  recerved  ;  or  if 
a  leas  rent  was  reserTed  by  reason  of  any  fine,  «r,  if  the  owners  were  also  oeen- 
piers,  then  the. tithe  to  be  paid  at  the  same  rate  upon  the  rent  at  which  the  pre- 
mises were  last  letten  for,  without  fraud  or  covin. 

A  house  and  premises  in  London  were  let  for  a  term  of  sixty  years  at  a  reserved 
rent  (indudiog  insurance)  of  102/.  10«i,  in  consideration  of  the  lessee  laying  out 
2000i.  in  building  thereon.  The  improved  annual  vaUe  ef  the  property,  after 
the  building  was  completed,  was  250t : — 

Htldf  that,  under  the  statute,  the  tithe  was  to  be  paid  at  2«.  9d  in  the  pound,  not 
on  the  reserved  rent  alone,  but  on  the  full  annus  I  value  ef  S50/1 

The  plaintiff  was  the  rector  of  the  pari9h  of  St.  Peter  le  Poor, 
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in  the  city  of  London.  The  defendant  was  thepablic  officer  of 
a  joint-stock  banlcing  company  ca^Ued  the  National  Bank  of  Ire- 
land; and  the  National  Batik  of  Ireland  were,  for  upwards*  of 
two  years  before  the  filing  of  the  bill,  occupiers  of  a  boase^  No. 
13,  in  Old  Broad  Street,  in  the  parish  of  St.  Peter  le  Poor. 

By  an  agreement,  dated  in  1802',  between  the  treasurer  of 
Christ's  Hospital,  on  behalf  of  the  hospital,  of  the  one  part,  and 
James  Stewart,  of  the  other  part,  the  said  treasurer  agreed  to 
grant  to  Stewart  a  lease  of  the  site  of  two  houses.  No.  12  and  13, ' 
for  sixty  years  from  1803,  at  84/.  ient  and  3/.  for  insurance ;  and 
Stewart  agreed  within  two  years  to  lay  out  20002.  in  the  sub* 
stantial  rebuilding  of  two  houses  on  the  said  site.  By  another 
agreement  of  tfae  same  date,  the  said  treasurer  agreed  to  grant  a 
lease  to  Stewart  of  tfie  site  of  certain  houses  in  Adam's  Court, 
Broad  Street,  for  sixty-one  years  from  1803,  at  761.  lOs.  a  year ; 
and  Stewart  agreed  to  lay  out  2000/.  iu  rebuilding  the  hduses  as 
therein  mentioned.  Stewart  assigned  the  benefit  of  these  agree- 
ments to  Lee,  and  Lee  assigned  it  io  Harman.  By  a  lease,  dated 
in  December,  1807,  reciting  thasaid  agreements,  the  governors 
of  Christ's  Hospital,  ia  consideration  that  Stewart,  Lee,  and  Har- 
man,  or  some  o(  them,  bad  expended  more^than  the  2800/.  in 
the  substantial  rebuilding  of  the  premises  therein  comprised,  and 
also  in  consideratioir  of  the  rent  and  covenants  thereinafter  re- 
served and  contained,  demised  Nor  13  Broad  Street,  to  Harman, 
his  executors,  and  administrators,  for  the  term  of  fifty-seven  years 
from  Michaelmas  then  last,  at  the  yearly  rent  of  92/.  10«. 
[*168]  and  10/.  for  insurance,  making  together  *102/.  10^.  per 
annum.  After  son^e  mesne  assignments,  the  lease  and 
premises,  wer^  by  an  indenture,  dated  in  August,  1838,  in  consider- 
ation of  1950/.  paid  to  the  assignor  by  the  National  Baak  of  Ire- 
land, assigned  to  certain  trustees  x>n  behalf  of  the  bank,  for  the 
residue  of  the  term,  subject  to  the  rent  and  covenants. 

The  National  Bank  of  Ireland  paid  the  plaintiff  12/.  pier  aniuim 
for  tithe  of  the  house  up  to  Lady«day,  1843,  which  was  the  yearly 
sum  that  had  been  paid  to  the  former  rector.  The  premises  were 
assessed  to  the  poor  rate  at  250/.  per  annum. 

The  bill  prayed  that  it  might  be  referred  to  the  Master  to 
inquire  and  state  the  true  annual  value  of  the  house  and  pre* 
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misesj  and  take  an  account  of  what  was  due  to  the  plaintiff  for 
tithes  thereof,  from  Lady-day,  1843,  computed  after  the  rate  of 
2s.  9d.{a)  in  the  pound  upon  such. annual  value;  and  that  the 
defendant  or  the  National  Bank  of  Ireland,  might  be  decreed 
to  pay  to  the  plaintiff  the  amount  of  what  should  so  be  found 
due,  the  plaintiff  waiving  all  right  to  penalties  in  respect  thereof. 
The  defendant  by  his  answer  said  that  he  believed  the  pre- 
mises had  not  been  at  any  former  period  let  at  a  higher  rent  than 
1022. 10«.  ;'but  that  it  Was  probable  they  might  let  at  a  higher 
rent. 

ft 

Mr.  Boieler  and  Mr.  Whiter  for  the  plaintiff. 

The  statute  37  Hen.  8,  c.  12,(6)  has  always  received  a  > 

liberal  construction,  and  tithes  have  been  deereed  to  *be  [*169] 
paid  upon  the  general  intent,  in  cases  not  within  the  let- 
ter of  the  statute.  The  general  intent  of  the  act  was  to*  impose 
upon  all  houses  the  payment  of  tithe,  to  be  computed  upon  their 
true  annual  value,  except  only  where  an  ancient  customary  rei^ 
had  been  reserved.  In  this  case  there  was  no  such  customary 
rent  The  mode  in  which  the  lessor  of  a  building  lease  adjusts 
the  consideration  of  his  demiise  amounts  in  fact  to  the  reservation 
of  ti  rent  or  income  p&rtly  made  up  of  the  sum  received  as  rent 
(properly  so  called)  by  the  lessor,  and  partly  of  the  increased  rent, 
income,  or  other  sum  which  the  lesisee  derives  from  the  improve* 
ments.  If  the  efibct  of  the  transaction  between  the  lessor  and 
lessee  would  be  to  reserve  a  less  rent  than  the  improved  annual 
value,  by  withdrawing  any  part  of  that  value  from  the  prima 
facie  liability  to  tithe,  the  transaction  would  constitute  "  fraud 
and  covin"  within  the  meaning  of  the  act,  and  the  annual  value 
of  the  premises  to  be  let  would  then  become  the  measure  of  the 
tithe. 

Mr.  Bomilly  and  Mr.  Lems^  for  the  defendant,  argued  that 
tithe  was  payable  only  on  the  actual  rent  reserved,  and  denied 
that  the  statute  ought  to  receive  any  construction  which  should 

(a)  The  maUrial  parts  of  the  Btat.  37  Hen.  6,  c.  13,  upon  which  the  claim  waa 
founded,  are  stated  in  the  judgment,  infra,  p.  173. 
(h)  An  act  for  tithes  in  London. 

Vol.  IV.  19 


169  CASES  IN  CHANCERY. 


1844.— ^ViTian  ▼.  Cochrane. 


relieve  the  pidn  tiff  from  the  necessity  of  proving  his  right  strictly. 
The  demise  on  a  building  lease  was  a  common  mode  <of  dealing 
with  such  property  ;  and  the  existence  of  ''  fraud  or  covin"  was 
wholly  excluded  in  any  sense  inivhicb .  those  words  could  be 
used.  The  rent  was  reserved  without  fraud  or  covin,  and  upon 
that  rent  the  tithe  must  be  computed.  The  property  could  not 
be  improved,  without  that  improvement  being  ultimately  benefi- 
cial to  the  tithe  owner.  He  would  be  entitled  to  the  tithe  on  the 
increased  rent  which  the  piemises  would  produce  after  the  ex- 
piration of  the  term  which  bad  been  created  for  the  purpose  of 
effecting  the  improvement. 

[•  1 70]  •The  following  cases  were  cited : — Dunn  v.  Burrellf{a) 
The  Warden  and  Minor  Canons  of  St.  PauVs  v.  Crick* 
ett,{b)  The  Warden  and  Minor  Canons  of  St.  PauVs  v.  The 
Dean  of  St.  PauVs^{c)  Ivatt  v.  Warren  Jl^d)  Williamson  y.  Goss* 
ling^{e)  Anirobus  v.  The  East  India  Company ^{g)  Ward  v. 
Hilderi{h)  Kyhaston  v.  Ttte  East  India  CompanyJ^i)  The  War- 
den  and  Minor  Canons  of  St.  PavVs  v.  7lform,(A:)  The  Warden 
and  Minor  Canons  of  St.  PauVs  v.  Kettlej^VjOreen  v.  Piper^im) 
Skidmorev.  Bell,{n)  Sheffietdv.  Pieree^o)  Grant  v.  Cannon,{p) 
Sayer  v.  Mumfordjiq)  Bramston  v.  Heron^{r)  Denn  d.  Mani- 
fold V.  Diamondf(s)  The  King  v.  The  Inhabitants  of  Barhamjlf) 
Cockbum  v.  Harvey ^u). 

The  Vice-Chancellor  said,  that  the  more  satisfactory  mode 
of  determining  the  question  would  be  by  sending  a  case  for  the 
opinion  of  a  court  of  law,  which  he  would  do  if  either  party 
desired  it.    If,  however,  both  parties  preferred  that  he  should 

(a)  1  Gwil.  299  ;  S.  C,  1  Ea.  &  You.  370.  <Z)  2  Ves.  &  Bea.J. 

(6)  2  Yes.  jun.  563  ;  5  Price,  14  (m)  Cro.  Eliz.  276. 

(c)  4  Price,  65.  (n)  2  IxuU  659. 

(d)  3  Gwil.  1054.  (o)  2  GVill.  503. 
(«)  U.  902.  (p)  Id.  54t. 

(g)  13  Vet.  9.  tq)  Id.  546. 

(A)  2  Gwit.  538 ;  S.  C,  1  Ea.  &  You.  576.  (r)  4  GwiU.  1314. 

(t)  3  Swanst.  263,  per  Lord  Eldon.    See  4  («)  4  B.  &  C.  243. 

Price,  81,  ii.  (0  8  B.  &  C.  99. 

(A)  ^  Yes.  155.  ^  (u)  2  B.  &  Ad.  797. 
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give  his  judgment  upon  the  case,  he  should  take  time  ta  con- 
sider it. 

21^/  Dec. — ^The  counsel  on  both  sides  expressed  it  to 
be  the  wish  *of  the  parties  that  the  question  should  be    [*171] 
determined  in  this  court  without  a  case  at  law. 

Yice-Chancbllor  : — This  is,  I  believe,  a  new  question  ;  and, 
as  it  is  purely  a  question  of  law,  depending  upon  the  construction 
of  a  decree,  and  an  act  of  Parliament  passed  in  the  time  of  Henry 
YIII,  I  was  desirous  that  the  parties  should  have  taken  a  case  for 
the  opinion  of  ^  court  of  taw  on  the  construction  of  the  decree. 
Both  parties  have,  however  expressed  a  wish  to  avoid  that  course, 
and  have  requested  thi^t  I  would  give  my  opinion  upon  the  ques- 
tion. 

The  facts  of  the  case  are  these : — ^The  plaiptiff  is  rector  of  a 
parish  in  the  city  of  London,  in  which  the  house  to  which  the 
question  relates  is  situated.  The  defendant  is  the  public  officer 
of,  and  represents  the  National  Bank  of  Ireland,  and  the  National 
Bank  of  Ireland  are  lessees  for  years,  and  occupiers  of  a  house, 
the  tithes  of  which  are  claimed  by  the  plaintiff.  The  lease  un- 
d^r  which  the  defendants  hold  was  made  in  consideration  of  an 
annual  reserved  rent,  and  of  a  covenant  by  the  lessees  to  expend 
20002.  in  building  upon  the  land  demised.  Tiie  2000/.  has  been 
expended,  in  performance  of  the  covenant,  in  building  the  house 
in  question.  The  right  of  plaintiff  to  tithe,  after  the  rate  of  2^.  9d, 
in  the  pound,  on  the  reserved  rent  is  not  in  dispute.  But  the 
plaintiff  claims  more  than  this  :  he  insists  upon  a  right  to  be  paid 
2s.  9d.  in  the  pound  on  the  improved  value  of  the  property,  which 
has  arisen  by  the  expenditure  of  the  2000Z.  in  builditig  the  house. 
The  issue  therefore  between  the  parties  is,  upon  how  many  pounds 
sterling  the  2s.  9d.  is  to  be  paid, — whether  upon  the  reserved  rent 
only,  or  upon  an  estimated  rent  measured  by  the  improved  value 
of  the  property. 

•The  question  depends  upon  the  statute  37  Hen.  8,  c.    [^i72\ 
12,  and  the  decree  made  under  that  act.    By  that  act  it    ' 
is  provided— 

*'  That  the  citizens  and  inhabitants  of  the  said  city  of  Londoni 
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and  liberties  of  the  same,  for  the  time  being,  shall  yearly,  without 
fraud  or  covin,  for  ever  pay  their  tithes  to  the  parsons,  vicars,  and 
curates  of  the  said  city,  and  their  successors,  for  the  time  being, 
after  the.rate  hereafter  following :  that  is,  to  wit,  of  every  10^. 
rent  by  the  year  of  all  and  every  house  and  houses,  shops,  ware- 
houses, cellars,  stables,  and  every  of  them,  within  the  said  city 
and  libarty  of  the  same.  Is.  ^d;'  and  of  every  20^.  rent  by  the 
year  of  all  and  every  such  house  and  houses,  shops,  lyarehouses, 
cellars,  and  stables,  and  every  of  them,  within  4he  said  city  and 
liberties,  2s.  9d. ;  and  so  above  the  rent  of  20^.  by  the  year,  as- 
cending from  10^.  to  10^.  according  toihe  rate  aforesaid. 

"  Item,  that  where  any  lease  is  or  shall  be  made  of  any  dwell- 
ing house  or  houises,  shops,  warehouses,  cellars,  or  stables,  or  any 
of  them,  by  fraud  pr  covin,  reserving  less  rent  than  hath  been  ac. 
customed  or  is,  or  that  any  such  lease  shall  be  made  without  any 
rent  reserved  upon  the  same,  by  reason  of  any  fine  or  income  paid 
before-hand,  or  by  any  other  fraud  or  covin,  ^that  then,  in  every 
such  case,  the  tenant  or  farmer,  tenants  and  farmers,  thereof  shall 
pay,  for  his  or  their  tithes  of  the  same,  after  the  rate  aforesaid, 
according  to  the  quality  of  such  rent  or  rents  as  the  same  house 
or  houses,  shops,  warehouses,  cellars,  or  stables,  or  any  of  them, 
were  last  letten  for,  without  fraud  or  covin,  before  the  making  of 
such  lease. 

"  Item,  that  every  owner  or  owners,  inheritor  or  inher- 
[*173]  itors,  of  any  dwelling  house  or  houses,  shops,  *ware- 
houses,  cellars,  or  stables,  or  any  of  them,  within  the 
said  city  and  liberties,  inhabiting  or  occupying  the  same  himself 
or  themselves,  shall  pay  after  such  rate  or  tithes  as  is  above  said, 
after  the  quantity  of  such  yearly  rent  as  the  same  was  last  letten 
for,  without  fraud  or  covin." 

Those  are  the  only  clauses  of  the  act  that  were  referred  to. 

Now  ttie  observation  upon  the  decree  at  the  outset  is,  that  in 
all  cases  it  measures  the  tithes  by  the  number  of  pounds  paid  in 
the  shape  of  rent ;  and  the  question  arises^  what  is  to  be  done  in 
the  case  of  a  house  newly  built  after  the  statute,  in  respect  of 
which  there  has  been  no  letting  before  the  decree,  and  no  rent  has 
ever  been  paid. 

If  the  construction  of  the  decree  were  to  be  taken  exclusively 
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from  the  clausQ  which  imposes  the  2s.  9d  in  the  pound  upon  the 
rent  by  the  year  of  <^all  houses,  shops,  warehouses,  cellars,  and 
stables,  and  every  of,  them,"  I  can  scarcely  doubt,  with  reference 
to  the  decisions  that  have  been  come  to  in  the  case  of  newly  built 
houses,  that  the  construction  of  the  decree  would  be  that  the  2.9. 9d. 
was  in  all  cases-  payable  upon  tlie  full  annual  value  of  the  proper- 
ty to  let ;  pamely,  upon  tbe  reserved  rent,  if  a  full  rent  were  re- 
served,— upon  an  estimated  rent  of  the  like  amount,  either  in  case 
the  lease  were  made  without  any  rent  reserved,  in  consideratbn 
of  a  fine  or  in  case  6f  the  property  being  in  the  occupation  of  the 
owner, — and  upon  a  rent  partly  reserved  and  partly  estimated,  if 
a  lease  were  granted  partly  in  consideration  of  a  £ne  and  partly 
of  a  reserved  rent.    The  decree,  however,  assuming  this  construc- 
tion to  be  correct,  clearly  admits  exceptions  to  it ;  for,  after  or- 
dering  ''the  citizens  and    inhabitants  of  the  city  of 
*London,  and  liberties  of  the  same,  for  the  time  being,    [*174] 
shall  yearly  for  ever,  without  fraud  or  covin,  pay,  their 
tithes  to  the^parsonsy  vicars,  and  ^urates  of  the  said  city  and  their 
successors,**  and  after  fixing  the  amount  to  be  paid  upon  the  rents 
of  houses  and  buildings  subject  to  the  tithes,  it  admits,  as  one 
p6ssible  exception,  at  least,  out  of  the  construction  I  have  put 
upon  the  decree,  houses  and  buildings  which  have  been  let  at  an 
accustomed  rent ;  and  another,  in  cases  in  which  it  makes  the 
rent  last  reserved  without  fraud  or  covin  theimeasure  of  the  an- 
nual value  upon  which  the  2s.  9d.  is  to  be  assessed.    In  both 
these  cases,  but  clearly  so  in  the. former,  it  is  manifest  that  the 
rent  upon  which  the  2^.  9d.  is  to  be  assessed  may,  by  reason  of 
a  fine,  be  less  than  the  annual  value  of  the  premises  to  be  let ; 
and  that  construction  has  been  put  upon  the  decree.    It  was  ob- 
served in  the  argument  of  the  case  of  TAe  Min6r  Canons  of  S^. 
PauTs  V.  Crickeit^{a)  that  that  exception  was  introduced  in  favor 
•of  ecclesiastical  leases ;  and  the  Court,  in  its  judgment,  seems  to 
havp  adopted  that  view  of  4he  case.    'I*hat  clearly  would  be  an 
exception.    And  Sir  William  Grant  appears  to  have  so  coiisider- 
edii  in  the  case  of  Anirobiis  v.  Tke  East  India  Company. {b) 
From  these^  clauses,  and  the  language  in  which  they  are  ex- 

(a)  3  Eaff.  &  Tou;  866.  (6)  13  Vea.  9. 
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pressed,  the  defendants  bayo  arguedj  that,  unless  fraud  and  covin, 
in  the  ordinary  sense  of  the  terms,  can  be  iioputed  to  the  lease  in 
question,  the  Court  is  not  at  liberty  in  any  case,  whether  strictly 
within  thie  exception  of  not,  (as  in  the  case  of  newly  built  houses,) 
to  assess  the  2^,  9d.  upon  more  than  the  rent  reserved  by  the  lease, 
disregarding  the  fine  altogether.  They  have  argued,  that,  in  all 
cases  in  which  any  rent  is  reserved,  and  fraud  and  covin  in  the 
ordinary  acceptation  excluded,  the  decree  has  made  such 
[•175]  rent  the  measure  of  the.  rights  *of  the  church,  notwith- 
standing a  fine.  If  that  ^construction  of  the  decree  can 
be  maintained,  it  will  undoubtedly  be  an  important  point  in  the 
defendants'  favor;  but  with  this  reasoning,  in  its  application  to 
leases  of  houses  newly  built  since  the  decree,  I  am  not  (as  at  pre- 
sent advised)  prepared  to  agree.  In  the  case  of  an  owner  occu- 
pying a  house  newly  built  since  the  decree,  the  case  of  Antrobus 
V.  The  East  Lidia  Company^  is  a  direct  authority  that  the  tithes 
are  to  be  assessed  upon  the  full  value  of  au  estimated  rent 
measured  by  the  actual  value  of  the  houses.  The  same  rule^  by 
the  very  terms  of  the  decree,,  would  also  apply  to  the  case  of  a 
newly  built  house  reserving  no  rent,  "  by  reason  of  a  fine  or  in- 
come paid  before  hand,  or  by  any  other  fraud  or  covin."  The 
assessment  in  both  cases  would  be  made  upon  an  estimated  rent, 
of  the  full  value  of  the  house  to  let.  The  same  also  I  apprehend, 
would  be  done  in  the  case  of  a  lease  of  a  newly  built  house,  re- 
serving a  peppercorn  rent,  by  reason  of  a  fine  paid  at  the  time  of 
making  the  lease  ,*  and  if  that  be  so,  it  would  be  difficult  to  make 
out  that  a  lessor  of  a  newly  built  house. could  exempt  it  from 
tithes  by  any  merely  arbitrary  apportionment  of  the  return 
made  by  the  tenant,  between  a  fine  and  an  annual  rent.  The 
decree  does  not  appear  to  me  to  require  so  irrational  a  construc- 
tion, nor  do  the  reported  cases  appear  to  sanction  it.  The  decree 
appears  to  me  to  make  the  full  annual  value  of  a  house  the  mea- 
sure of  the  rights  of  the  church,  except  in  certain  specified  cases, 
and  the  case  of  a  lease  of  a  newly  built  house  is  not  within  the 
exceptions;  • 

I  am  not  prepared  to  say  that  a  lease  of  a  newly  built  house, 
with  a  fine  unexplained  by  circumstances,  would  not  be  fraud 
and  covin  within  the  terms  of  the  act 
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The  case  now  before  me  is  not,  however,  the  case  of  a 
*fiiie :  it  is  the  case  of  an  or(}inary  building  lease,  which  [*176] 
may,  perhaps,  be  thought  distinguishable  from  the  case 
last  suggested.  In  considering  such  a  case,  one  view  of  it  is 
this;  in  building  leases  like  the  present,  fraud  and  covin  in  the 
ordinary  sense  of  the  terms  are  out  of  the  question.  The  decree 
certainly  did  not  mean  to  interfere  with  the  permanent  improve* 
ment  of  property  by  letting  it  oq  builditig  leases,  nor  with  those 
arrangements  by  which  such  improvementsr  are  most  commonly 
effected ;  and  if,  in  order  to  such  improvements,  the  lessor  finds 
it  necessary  to  accept  a  low  rent  in  consideration  of  an  expendi- 
ture by  the  tenant,  the  argument  that  such  an  arrangement  is  not 
fraud  or  covin  within  the  meaning  of  the  decree,  is  at  least  enti- 
tled to  great  attention. 

In  the  case  of  a  fine  and  a  reserved  rent,  the  fine  is  a  present 
pecmiiary  benefit  tp  the  lessor,  in  consideration  of  the  lease.  But 
in  the  case  of  a  building  lease  like  the  present,  there  is  no  ground 
for  surmising  that  the  rent  reserved  is  not  the  full  annual  value 
of  the  property  to  let  during  the  whole4erm,  regard  being  had  to 
the  nature  of  the  transactions  and  the  bbligations  of  the  tenant  i 
and  if  the  reserved  rent  is  tyi  be  considered  as  the  rent  of  the 
house,  as  well  as  the  ground-rent,  the  defendant  has  the  benefit 
of  the  argument  that  the  decree  has  in  terms,  in  the  absence  of 
fraud  and  coving  made  the  rent  the  measure  of  the  rights  of  the 
church. 

One  objection  to  this  view  of  the  case  may  be  thus  stated : — A 
question  might  arise,  whethe)r,  if  the  reserved  rent  in  this  case 
were  established  as  the  measure  of  the  rights  of  the  church  under 
the  existing  lease,  it  might  not,  upon  the  granting  of  a  new  lease 
of  the  house,  after  the  expiration  of  the  present  lease,  be  success'* 
fully  argued  that  the  present  r^erved  rent  would,  with  reference 
to  such  new  lease,  be  '*  the  rent  last  reserved  without 
fraud  or  ^covin"  within  the  meaning  of  the  decree ;  the  [*177J 
consequence  of  which  would  be,  that  tiie  ground  rents 
reserved  on  building  leases  might  become  the  perpetual  measure 
of  the  rights  of  the  church  after  the  houses  were  built.  If  so, 
that  would  be  a  strong  argument  against  it.  It  does  not,  how- 
ever, appear  to  me,  after  tlie  best  consideration  I  can  give  to  the 
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case,  that  that  would  be  a  ne(^essary  coDsequence.  If  it  were 
admitted  that  the  words  I  have  just  quoted  are  applicable  to 
houses  newly  built  since  (he  decree,  it  will  remain  to  be  consid- 
exed  whether  the  subject  pf  the  presedt  and  of  such  future  demise 
are  identical^  so  as  to  admit  of  the  application  of  the  words.  The 
present  lease  is  a  lease  of  ground  tp  be  built  upon :  the  future 
lease  will  be  of  the  house  when  built  ,    , 

r 

Another  view  of  the> case  that  was  relied  upon  by  the  plaintiff 
remains  to  be  considered.^  At  the  tinje  of  the  lease  there  was  no 
house.  The  lease  was  of  the  land,  with  a  covenant  by -the  ten- 
ant to  build  a  house.  The  house  now  exists ;  and,  by  the  terms 
of  the  d^cre^  all  houses  are  to  pay  tithes  after  a  certain  rate.  If 
the  lessor  had  built  the  house,  a  full  rent  would  or  might  have 
been  reserved,  and  tithes  paid  upon  that  rental ;  or  he  might 
have  occupied  it,  in  which  cases  tithes  would  clearly  have  been 
payable  on  an  estimated  rent  proportioned  to  the  value  of  the 
house;  and  the  reservation  of  a  rent  l^sa  than  the  full,  annual 
value,  by  reason  of  a  fine,  would  pot,  in  my  opinion,  (in  the  ab> 
senc«  of  special  circumstances,)  have  ijoade  any  difference.  The 
effect  of  the  arrangement  between  the  lessor  and  lessee  is  merely 
that  the  lessee  should  be  allowed,  ^d  also  bound  to  build  himself 
a  bouse  of  a  given  descripti(Hi,  upon  the  land  demised :  of  this 
bouse  the  lessee  in  truth  is  owner  during  the  term.  Can  the 
mere  difference  of  arrangement  between  the  lessor  and  lessee  (all 

such  arrangements  depending  tipon  one  and  thd  same 
[•178]    principle  of 'calculation)  vary  the  right  to  tithes.    If  the 

lessee  were  to  underlet  the  house,  could  the  claim  for 
tithe  be  resisted?  and  if  not,  is  he  not  an  owner  occupying  his 
own  house  within  the  terms  of  the  decree  ?  If  the  lessee  should 
voluntarily  build  a  bouse,  M^arehouse,  or  other  building  charge- 
able within  the  act,  and  should  let  or  occupy  it,  could  he  claim 
exemption  during  the  term,  upon  the  ground  that  no  rent  was 
reserved  in  respect  of  the  house  specifically,  but  a  rent  for  the 
land  only  1  If  these  questions  are  answered  in  the  negative,  can 
it  be  contended,  that  the  house  built  by  the  lessee  is  exempt, 
upon  payment  of  ground-rent  only,  because  he  built  the  house 
in  pursuance  of  contract?  If  the  tithe  of  houses  is  not  assessed 
upon  the  improved  value,  houses  are  an  exception  lo  all  other 
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property.    The  question  is  one  of  difficulty ;  but  it  appears  to  me 
that  this  is  in  truth  a  house  newly  built,  and  built  for  the  first 
time ;  that  it  is  built  by  the  lessee,  and  the  lessee  may  occupy 
or  let  it  reserving  a  rent ;  and  that  1  am  bound  to  hold,  that  the 
tithes  in  this  case  must  be  assessed,  upon  the  rent  to  be  made  up 
by  a  computation  of  the  actual  value  of  the  premises,  without 
reference  to  the  particular  mode  of  enjoyment  "by  the  lessee.    All 
the -cases  appear  to  me  to  be  consistent  with  this  principle;  and 
I  think  the  case  of  Antrobus  v.  The  East  India  Company  sup- 
ports ity  notwithstanding  there  are  some  e^cprassions  to  he  found 
in  that  judgment  which  appear  to  bear  agaitst  it    Sir  William 
Grant  had  not  a  case  of  this  nature  in  his  mind  when  that  case 
was  under  review ;  and  1  am  perfectly  satisfied  he  did  not  mean 
to  apply  the  language  to  which  I  refer  to  such  a  case.    1  refer 
to  that  part  of  the  judgment(a)  where  it  is  said,  that,  if  rent  is  re- 
served, the  tithe  is  to  be  paid  according  to  that  rent;  and  if  no 
rent  is  reservedi  then  the  payment  is  to  l)e  according  to 
to  the  value.    I  *tbink  the  plaintiff  is  entitled  to  an  ac-    [*179] 
count  of  tithes  upon  the  principle  I  have  stated.    I  give 
no  costs  in  a  case  of  so  much  question  and  difficulty. 


Dbclark,  Uiat  the  plaintiff  is  entitled  to  titbea  upon  the  premises  in  question  after 
the  rate  of  3sl  9^  in- the  pound  upon  the  full  annnal  talne  thereof  to  let ;  and,  all 
parties  by  their  coansel  admitting,  for  the  pvrposes  of  the  decree,  that  250/  fa  the 
full  annnal  value  of  snch  premises  to  let,  let  the  defendant  pay  onto  the  plaintiff 
tithes  upon  such  preq^ises  from  the  25th  day  of  March,  1843,  after  the  rate  of  2s.  9i. 
in  the  pound  on  the  said  value  of  250/.  Refer  it  to  the  Master  to  take  an  account 
of  what. fa  doe,  Ste,    liberty  to  apply. 

(•)  13  Ves.  23. 
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Harris  Vn  Harris. 

1844:  llth  and  14th  January. 

Id  a  salt  aeeking  a  partnersbip  account,  the  defendant  denied  that  any  parlnership 
bad  existed,  but  admitted  that  the  names  of  both  of  the  alleged  partners  had 
been  used  on  the  show -board,  and  otherwise  in  the  baBiaess,aaif  they  were  part* 
ners,  but  with  the  view  on)y  of  introducing  the  alleged  partner  into  the  bosiness 
on  the  retirement  of  the  defendant ;  and  the  defendant  admitted  the  possearion 
of  books,  accounts,  and  documents  relating  to  the  business  and  matters  in  ques- 
tion, but  said  that  they  related  ezelosively  to  his  own  title  and  to  matters  con- 
nected with  his  own  property  and  afdirs  in  which  the  alleged  partner  had  no  ia- 
terestj  and  that  they  did  not  relate  to  any  business  carried  on  in  .partnoMhip,  or 
in  conjunction  with  the  alleged  partner : — Held,  that  the  statement  in  the  an- 
swer was  not  sufficient  to  exclude  the  title  of  the  plaint  iff*  to  the  production  of  the 
documents  mentioned  In  the  schedule. 

A  MOTION  by  the  plaiatiff^  for  the  production  by  the  defendant 
of  the  documents  mentioned  in  the  sehediile  toliis  answer. 

The  bill,  by  the  representative  of  Walter  Harris,  sought  an  ac- 
count of  the  property  of  a  partnership  alleged  to  have  been  car- 
ried on  by  Walter,  the  deceased,  and  Thomas  Harris,  his  fiitheri 
the  defendant,  in  the  business  of  job-masters,  pos^masters,  and 
omnibus  proprietors.  The  defendant  pleaded  no  partnership: 
the  plea  was  overruled,(a)  The  defendant  then  put  in 
[*180]  a  'further  answer,  which,  so  far  as  related  to  the  docu- 
ments, was  in  the  following  words  : — 

And  this  defendant  admits  he  hath  in  his  possession  or  power 
the  books,  and  divers  accounts,  receipts,  vouchers,  documents, 
and  papers  relating  to  the  said  businesses,  but  he  denies  that  he 
hath  or  ever  had  in  his  possession,  custody,  or  power,  or  in  the 
possession,  custody,  or  power  of  any  ageut  or  agents  any  books 
or  book  belonging  to  the  alleged  co-partnership,  no  such  co-part- 
nership having  in  fact  ever  existed ;  and  this  defendant  saith, 
that,  save  as  aforesaid,  he  hath  not,  and  never  had  in  hid  posses- 
sion, custody,  or  power,  or  in  the  possession,  custody,  or  power 
of  any  agent  or  agents,  divers  or  any  accounts  or  account  [the 
usual  recapitulation]  connected  with,  mentioning,  referring,  or 

(fl)  See  the  report  of  the  case  on  the  plea,  Harri9  ▼.  HarrU,  3  Hare,  450. 
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relating  to  any  or  either  of  the  matters  in  the  bill  mentioned,  or 
hj  which  the  truth  of  the  several  matters  ia  the  bill  mentioned* 
or  any  or  either  of  them,  would  appear.  And  this  defendant  hath 
in  his  schedule  to  his  answer  set  forth  a  list  or  schedule  of  the 
books,  accounts,  receipts,  vouchers,  papers,  and  documents  in  his 
possession,  as  hereinbefore  mentioned ;  but  this  defendant  saith, 
that  all  the  said  last  mentioned  books,  accounts,  receipts,  vouch* 
ers,  papera,  and  documents  relate  exclusively  to  the  title  of  this 
defendant,  and  to  matters  connected  with  his  own  property  and 
affairs,  and  to  businesses  carried  on  by  him  on  his  own  sole  and 
separate  account,  and  in  which  the  said  Walter  Harris  had  not 
any  interest,  and  do  not  relate  to  any  partnership  between  him 
and  the  said  Walter  Harris,  or  to  any  businesses  or  business  car- 
ried on  by  him  in  conjunction  with  the  said  Walter  Harris.  And 
this  defendant  insists,  that,  for  the  reasons  herein  and  in  his  said 
former  answer  appearing,  he  is  not  bound,  and  ought  not  to 
be  required  to  produce  any  or  either  of  the  said  last  men- 
tioned books,  accounts,  ^receipts,  vouchers,  papers,  or  [*I81] 
documents,  and  that  the  said  complainant  has  no  right  to 
call  for  any  production  or  inspection  thereof. 

Mt., Kenyan  Parker  and  Mr.  Wineianley  for  the  plaintiff. 

Mr.  Miller  J  for  the  defendant. 

Smiih  V.  Duke  of  Beaiifart,(a)  Bannaipne  v.  Leaderj{b)  and 
Adams  v.  Fisher{c)  were  referred  to« 

Yice-Chancellob  :— For  the  purpose  of  trying  this  question, 
I  shall  suppose  the  denial  of  the  partnership  to  be  by  plea,  and 
not  by  answer,  and  ihai  the  answer,  as  to  the  documents,  is  an 
answer  in  support  of  the  plea.  In  that  view  pf  the  case,  (which 
is  the  most  favorable  for  the  defendant,)  I  think  the  documents 
should  be  produced. 

The  bill  alleges  that  the  partnership  subsisted^  and  that  it  was 

(a)  1  H«re,  507.  [S.  C.  1  PhUiips,  909.]  (c)  3  Myl  Sl  Cr.  536. 

(&)  10  Sim.  330. 
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carried  on  under  the  name  of  "Harris  d:;  Son,"  and  charges 
(amongst  other  things)  that  the  name  of  "  Harris  &  Son,"  was 
painted  on  the  show-board  placed  over  the  yard*  where  the  busi* 
ness  was  carried  on,  also  on  the  omnibusses  and  carriages  employ- 
ed in  the  business  or  belonging  thereto,  and  that  all  payments,  re- 
ceipts, acts,  matters,  and  things  had,  made,  and  done  in  the 
[*182]  course  of  the  said  businesses,  or  in  or  about  the  ^same, 
were  had,  made,  and  done  in  the  Joint  names  of  Thomas 
and  Waller  Harris. 

The  bill  charges  that  the  defendant  ought  to  set  forth  a  full, 
true  and  particular  account  of  his  receipts  and  payments  on  ac« 
count  of  the  partnership.  It  charges  him  with  the  possession  of 
accounts,  books  of  accotmt,  books,  ledgers,  day-booksj  receipts, 
vouchers,  documents,  securities,  memoranda,  statements,  letters, 
copies,  extracts,  or  other  papers  and  writings  connected  with, 
mentioning,  referring,  or  relating  to  the  matters  in  the  bill  men- 
tioned, and  by  which  the  truth  thereof  would  appear. 

Now,  upon  the, first  argument  of  the  plea,  (Imean  the  argu- 
ment before  the  plea  was  araended,(a))  I  stated  my  opinion,  to 
which  I  still  adhere,  that  the  defendant  was  bound  to  give  an 
answer  to  all  the  allegations  in  the  bill,  the  answer  to  which 
would  or  might  prove  the  truth  of  the  plaintiff's  case ;  and  that 
the  plaintiff  had  prima  facie  a  right  to  a  full  discovery  of  every 
matter  relating  to  the  use  of  Walter's  name  jointly  with  that  of 
the  defendant  in  the  business  in  question,  for  this  would  be  evi- 
dence before  a  jury.[lj    The  defendant  has  now  by  his  answer 

(a)  See  3  Hare,  453. 

[I]  "  According  to  the  general  rule  which  has  always  prerafled  in  this  Court  erery 
defendant  is  bound  to  discover  all  the  f^cts  within  his  knowledge,  and  to  produce 
all  documents  in  his  possession  which  iire  material  to  the  case  of  the  plaintiff. 
However  disagreeable  it  may  be  to  make  the  disclosqre^  however  contrary  to  his 
personal  interests,  however  fatal  to  the  claim  upon  which  he  may  have  insisted,  he 
is  required  and  compelled,  under  the  most  solemn  sanction,  to  set  foKh  all  he 
knowj,  believes,  or  thinks  in  relation  to  the  matters  In  qnestien.  The  plaintiff  be- 
ing subiect  to  the  like  obligation,  on  the  requisition  of  the  defendant  in  a  cnws  biUj  the 
greatest  security  which  the  nature  of  the  case  is  supposed  to  admit  of  is  affordedf 
for  the  discovery  of  all  relevant  truth  ;  and  by  means  of  such  discovery,  this  Court, 
notwithstanding  its  imperfect  mode  of  examining  witnesses,  has,  at  all  times,  proved 
to  be  of  transcendent  utility  in  the  administration  of  justice.     It  need  not  be  ob- 
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admitt^  that  the  name  of  ^*  Harris  &  Son"  was  on  the  show* 
board,  and  on  the  omnibusses  and  post-chaises ;  and  that  Wal- 
ter's name  was  on  the  license  for  driving  one  of  the  baroucheS| 
as  the  owner  thereof ;  and  that  many  of  the  payments,  receipts, 
accounts,  matters,  and  things  made,  had,  and  done  in  the  course 
of  the  -partnership  or  alleged  partnership  were  made,  bad,  and 
done  in  the  joint  names  of  Walter  and  the  defendant ;  and  that 
the  defendant  allowed  it  to  be  understood  (although  he 
says  he  never  expressly  admitted)  that  his  *son  was  a  [*183] 
partner.  All  these  admissions  the  defendant  endeavors 
to  reconcile  with  his  denial  of  the  partnership,  by  saying,  that 
they  were  with  a  view  to  the  introduction  of  his  son  into  the 
business,  when  the  defendant  should  retire  from  it. 

The  defendant,  by  his  first  answer,  admitted,  that  he  had  in 
his  possession  some  documents,  which  he  mentioned,  and,  saving 
these,  he  denied  that  he  had  any  documents  whereby  the  truth 
of  the  matters  alleged  would  appear.  To  that  answer  there  was 
no  schedule.  The  plea  having  been  overruled,  a  further  answer 
has  been  put  in,  to  which  there  is  a  schedule  of  documents,  and 
among  these  are  ledgers,  and  other  books  of  account,  relating  to 
the  businesses  in  question. 

It  cannot  of  course  for  a  moment  be  doubted  that  the  partner- 
ship doeuraents  mentioned  in  the  schedule  may  contain  entries 
showing,  or  apparently  showing,  that  the  matter?  therein  con- 
tained were  on  the  joint  account  of  Harris  &  Son,  and  not  on 
the  separate  account  of  the  defendant ;  and  if  so,  these  also  are 
evidence  to  be  submitted  to  a  jury,  or  to  this  Court  performing 

nrved,  what  risks  must  attend  all  attempts  to  administer  jastice,  in  cases  where 
relevant  truth  is  concealed,  and  bow  important  it  must  be  to  diminish  thoee  Tiske ; 
aad  that  if  there  be  any  oases,  in  which  for  ptedominant  reasons^  parlies  ought  to 
be  permitted,  or  to  be  held  privileged  to  conceal  relevant  truth,  those  cases  onght 
to  be  atrictly  defined,  and  strictly  limited  by  authority. — ^In  this  Court,  the  only 
ease  to  be  made  out  against  the  defendant  may  rest  within  his  own  knowledge. 
The  plaintliF may  know,  or  be  able  to  prove  nothing  which  justifies  more  than  mere 
■oapieion,  and  yet  the  defendant  mnat,  on  his  oath,  disclose  the  truth.  The  cases 
are  often  such,  that  they  are  only  to  be  ascertained  by. a  discovery  to  be  obtained 
from  the  defendant  alone,  and  in  which,  it  is  plain,  that  the  concealment  is  against 
conscience  and  good  faith."  Lord  Langdale,  M.  R.  Fi,ight  v.  Robin§on,  8  Beai:, 
33,  34,  35. 
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the  office  of  a  jury,  upon  the  question  of  partnership  or  no  part- 
nership. Upon  that  sohediile  the  motion  is  made,  and  the  mo- 
tion must  succeed,  unless  the  averments  in  the  body  of  the  fur- 
ther answer  are  sufficient  to  protect  the  documents  in  the  sche- 
dule. I  think  these  averments  are  not  sufficient  for  that  purpose. 
I  may  observe  that  attention  was  called,  at  the  time  the  plea  was 
overruled,  to  the  necessity  in  the  circumstances  of  this  case  of 
showing  that  the  documents  in  the  schedule,  like  the  other  trans- 
actions, were  not,  apparently  at  least,  on  the  joint  account.  No 
attempt  is  made  to  do  this.'    Consistently  with  the  answer,  every 

entry  may  be  in  the  joint  names  of  Walter  and  Thomas. 
[*1S4}    This  case,  therefore,  would  be  wholly  'untouched  by 

Adams  v.  jPV«Atfr,(a)  eren  if  the  cases  were  in  other 
respects  similar.  This  case  however^  is  very  different  from  that 
of  AdamB  v.  Fisher.  In  that  case  there  was  a  simple  denial  of 
of  the  plaintiff's  claim.  This  is  rather  a  confosion  and  avoid- 
ance of  it.  It  is  not  clear  that  upon  the  evidence  in  this  case,  as 
it  may  be  found  upon  the  answer,  the  anus  is  not  upon  the  de- 
fendant to  prove  the  non-existence  of  the  partnership. 

The  mere  use  of  the  word  "  title" — ^the  mere  allegation  that  the 
documents  relate  exclusively  to  the  defendant's  title — ^is  of  no 
avail  to  the  defendant  in  resisting  the  production,  if  that  conclu- 
sion be  opposed  by  the  obvious  character  of  the  documents,  or  if 
it  be  not  supported  by  specific  averments  excluding  all  proba- 
bility that  the  documents  would  furnish  evidence  in  srupport  of 
the  plaintiff's  case.  The  Court  in  a  case  like  this  must  exer- 
cise its  own  judgment,  as  to  the  efiect  which  the  evidence  may 
have.(6)[2J 

(a)  3  Myl.  ^  Cr.  596.  -  -  ' 

{b)  The  cmsM  on  this  point  an  collected  in  Treat  on  Diaeoreiy,  p*  TSB,  «l  Mf . 
See  also  the  recent  case  of  Smith  t.  Duke  of  BtauforU  1  Hare,  507.  [S.  C.  1 
Phillips,  209,  and  see  more  particularly  the  remarks  of  Lord  Lyndhunt,  ibid.  pp. 
319,320,321.J 

fd]  As  td  compelling  the  production  of  evidence  of  title,  see  farther  Tkt  Mmrquis 
of  Bute  ▼.  The  Glamorganakire  Canal  Company,!  PhUtips,  681 ;  Ortsp  ▼.  Pimial,  8 
BeaT.  62 ;  Combe  v.  The  Mayor  ^.  of  London,  1  Yo.  &,  Coll.  a  C.  631 ;  The  At^ 
Untie  Jneuranee  Company  ▼.  Lunar,  1  Sand.  Ch.  Repi  98.  As  te  the  production 
of  partnenhip  books,  <lto.  in  a  controyerty  between  partnerB,  aee  KeUy  ▼«  Eekfordf 
5  Paige,  548. 
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•COTESWORTH   V.  STEPHENS.  [•ISS] 

1845 :  12th  and  13th  Feliraary. 

The  plaintifiB  advancod  Bereral  snim  of  money  to  8.,  M.,  and  W*,  on  the  security 
of  Bfaipmeats  condag  to  them  ae  retam  remittaiicea  from  their  oorrespondenUi  in 
Hayti,  which  shipmenti  they  directed  the  Haytian  hooae  to  constjrn  to  the  plain- 
tiflEb.  The  Haytian  house  was  informed  of  the  contracts,  and  promised  the  plain- 
tiffs to  make  the  remittances  accordingly.  In  June,  1&I2,  a  cargo  of  goods  was 
prepaned  by  the  Haytian  hoose  as  ret«m  remittances  $  and  they  directed  the 
plaintifls  to  insure  a  part  of  the  cargo  on  the  account  of  S.,  and  informed  W.  that 
a  part  of  the.  cargo  was  intended  £pr  him,  wliich  W.  communicated  to  the  plains 
tiffik  The  resident  partner  in  the  Haytian  house  died  in  June,  1842,  after  the 
cargo  had  been  shipped,  bnt  before  it  was  consigned  ;'  and  his  administratrix  con- 
signed the  .cargo  to  B.,  in  London,  under  whose  orders  it  was  sold,'  and  by  whom 
the  proceeds  were  receWed  in  December;  1843.  S.  &  Co.,  orediton  of  the  Hay* 
tiaa  house  on  the  29th  of  August,  1842,  attacked  by  foreign  attachment,  according 
to  the  custom  of  London,  t^e  goods  of  the  Haytian  honee  in  B.*s  hnnds.  By  a  let- 
ter, dated 'the  7th  of  September,  1842,  the  surviving  partner  intbe  Haytian  house 
directed  B.  to  hold'the  cargo  fov^S.,  M-,  and  W.  in  certain  parts.  On  a  bill  and 
notion  to  reotnin  the  pioceediBgs  of  Sw  dt  Co.  against-  B.  in  the  Lord  Mayor's 
Court — Held,  that  the  right  of  the  pli|inti&,  if  any,  waa  an  eijnitable  and  not  a 
legal  right ;  that  the  plaintiffi  were  entitled  to  the  aid  of  the  Court  in  the  trial 
of  the  right ;  and  that  the  proceedings  in  the  Lord  Mayor's  Court  shot^ld  be  re- 
strained by  injonction. 

This  was  a  motion  to  restrain  the  defendant  T.  Stephens  froni 
prosecuting  his  action  and  proeeedings  by  foreign  attachment  in 
the  LcMrd  Mayor's  Court,  to  recover  the  vahie  or  amount  of  the 
proceeds  of  1200  bags  of  coffee  and  S8  bags  of  cocoa  from  the  de* 
fendants,  Messrs.  Baring,  Brothers  &,  Co. 

The  plaintiSs,  Messrs.  Cotesworth,  Po\v«ll  &  Pryor,  made  ad- 
TanceSy  amounting  to  2000/.;  to  Messrs.  E.  Stephens  &  Co.,  of 
Gla^ow^.npon  the  security  of  return  remittances  due  to  them 
from  Messrs.  Moffatt  ic  Co.,  of  Port  an  Prince,  and  which  remit- 
tances they  directed  Moffatt  &  Co.  to  make  to  the  plaintiffs. 
By  a  letter  to  the  plaintiffs,  dated  in  October,  1841,  Moffatt  &  Co. 
acknowledged  the  receipt  of  the  order  to  consign  all  produce  on 
account  of  B.  Stepliens  &  Co.  to  the  plaintifls,  and  promised  to 
make  early  remittances  in  obedience  to  it. 

The  plaintiffs  also  made  advances  to  the  amount  of  1635/.  to 
Messrs.    Stewart,  M'Aulay    &  Co.,  of  Glasgow,  and    Stewart 
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M'Aulay  &  Co.,  by  a  letter  dated  in  October,  1841,  directed 
Mofiatt  &,  Co.  to  remit  to  the  plaiDtiffs  the  whole  amount 

[*186]  of  the  outstanding  sales  in  their  hands,  •specifying  22,472 
dollars,(a)  proceeds  of  goods,  per  Ravenawood,  19,800 

dollars  per  Monkey,  and  6000 :  dollars  per  Traveller,  (togeUier 

48,272  dollars,)  and  the  proceeds  of  a  shipment  by  the  Maria 

Grace. 

The  plaintilSs  also,  from  time  to  timte,  made  advances  to  Messrs. 
William  Moffatt  &  Co.,  of  Liverpool,  upon  similar  contmcts.  On 
the  12th  of  July,  1842,  the  plaintiffs,  in  addition  to  previous  ad- 
yances  to  them,  accepted  a  bill  for  600i.,  drawn  by  William  Mof- 
fatt &  Co. ;  and  William  Moffatt  &  Ca  wrote  to  the  plaintiffs  the 
following  letter  of  that  date ; — ^'  In  consideration  of  your  having 
allowed  us  to  draw  on  you  for  the  sum  of  5002.,  at  four  months' 
date,  on  account  of  our  forthcoming  remittances  from  Hayti,  we 
hereby  specifically  assign  over  to  you  all  and  each  of  our  remit- 
tances from  Messrs.  Moffatt  &,  Co«,  or  their  agents,  whether  in 
bills  of  lading  for  specie  or  produce,  or  bills  of  exchange,  until 
such  time  as  you  are  fully  reimbursed  for  the  above  mentioned 
sum  of  500/.,  and  all  charges  thereon  ;  and  we  agree  to  indorse 
over  to  you  the  bills  of  exchange  or  bills  of  lading,, as  soon  as  we 
shall  receive  the  same ;  and  we  authorize  you  to  retain  all  policies 
of  insurance  effected,  or  to  be  effected,  by  you  on  specie  or  pro« 
duce  a^  a  security  for  tb^  sai.d  sum." 

In  June,  1842,  Moffatt  &  Co.  prepared  a  cargo  of  1200  bags  of 
coffee  and  58  bags  of  cocoa  as  return  remittances.  By  a  latter 
dated  the  6th  of  June,  1842,  Moffatt  d&  Co.  requested  the  plaki* 
tiffs  to  insure  on  the  ship  William  Campbell,  on  account  of  E. 
Stephens  &  Co.,  to  the  extent  of  10,000  doUarSi  acquainting 
•  them  that  she  would  sail  to  Falmouth  for  orders.  In  a 
[*187]  'letter  about  ttie  same  time  to  William  Moffatt  &  Co., 
Moffiitt  &  Co.  stated  that  the  plaintifls  were  to  have  the 
choice  of  the  port  of  discharge.  On  the  1st  of  July,  William 
Moffatt  &  Co.  wrote  to  the  plaintiffs,  informing  ihem  that  advices 
from  Moffatt  &  Co.  intimated  that  they  had  160,000  lb.  of  coflfoe 

(a)  'It  was  staled  in  the  affidavit  that  these  were  of  the  TAlse  ef  It.  3d,  per 

dollar. 
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ready  to  ship  by  the  William  Campbell  on  her  arrival;  and  the 
plaintiffs  effected  two  policies  of  insurance  for  1000/.  each  on 
the  goods  so  intended  to  be  shipped  by  the  William  Campbell. 

John  Moffatt,  who  was  the  only  partner  of  the  firm  of  Moffatt 
&  Co.  residing  at  Port  au  Prince,  died  on  the  9lh  of  June,  1842 ; 
and  no  other  partner  in  the  firm  of  Moffatt  &  Co.  being  then  on 
the  spot;  the  widow  of  John  Moffat  look  upon  herself  the  tempo- 
rary management  of  the  property  of  the  firm,  and,  by  the  advice 
of  the  ^British  consul,  consigned  the  William  Campbell  and  her 
cargo,  consisting  of  the  said  coffee  and  cocoa,  to  Baring,  Brothers 
d&  Co.,  and  forwarded  them  the  bill  of  lading,  with  an  order  to 
insure  and  hold  the  proceeds  of  the  goods  at  her  order,  following 
later  advices.  On  the  26th  of  July,  1842,  notice  was  given  to 
Baring,  Brothers  &  Ca  by  the  plaintiffs,  that  the  cargo  ought  to 
have  been  consigned  to  them.  The  William  Campbell  arrived 
at  Falmouth  in  August,  1842,  and,  under  orders  from  Baring, 
Brothers  &'  Co.,  proceeded  to  Antwerp,  where  the  cargo  was 
sold. 

Robert  Moffatt,  the  stirviving  partner  in  the  house  of  Moffatt 
&  Co.,  arrived  at  Port  au  Prince  on  the  2d  of  August,  1842. 
On  the  7th  of  September,  1842,  widow  Moffatt  directed  Baring, 
Brothers  dt  Co.  to  hand  over  the  proceeds  of  the  1200  begs  of  cof- 
fee to  the  plaintiffs,  and  of  the  58  bags  of  cocoa  to  Wil- 
liam Moffatt  &  Co.  *Moffatt  &  Co.  wrote  the  same  day  [*188] 
to  the  plaintiffs,  directing  them  to  dispose  of  the  proceeds 
by  crediting  Stewart,  M'Aulay,  &  Go.  with  10,000  dollars ;  E. 
Stephens  &  Co.  with  10,000  dollars ;  and  William  Moffatt  &  Co. 
with  7671  dollars,  mading  the  whole  of  the  invoiced  amount  of 
tlie  shipment. 

The  defendant  Thomas  Stephens,  carrying  op  business  under 
the  name  of  Stephens  ic  Co.,  was  in  1841  a  creditor  of  the  firm 
of  Moffatt'  &  Co.,  in  the  sum  of  2000/.  on  a  'balance  of  account,  in 
respect  of  advances  made  to  the  latter  firm ;  and  the  firm  of 
Moffatt  6c  Co.,  being  pressed  for  payment,  gave  Stephens  &  Co. 
three  promissory  notes  for  the  amount  of  the  debt,  accompanied 
by  a  letter  dated  the  30(h  of  October,  1841,  as  follows :— "  Messrs. 
Stephens  &  Co. — In  consideration  of  you  having  consented  to 
postpone  the  payment  of  your  claim  against  our  house  for  six, 
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nine,  and  twelve  monthsi  and  to'take  our  promissory  notes  at  those 
dates  from  this  day  for  the  same,  we  hereby  undertalce  and  agree, 
from  time  to  time,  prior  to  the  same  notes  becoming  due,  to  place 
in  your  hands  coffee  or  other  produce  fo  cover  the  same.  The 
notes  are  for  666/.  135.  4d,  each. — Moffatt  &  Co."  Some  com- 
munication afterwards  took  place  between  Moffatt  ic  Co.  and 
Stephens  &  Co.  with  respect  to  remittances  to  bo  made  to  the 
latter  firm  by  the  Maria  Grace  and  other  ships,  and  part  of  the 
debt  was  paid  off  by  remitta^ices,  leaving  1660/.  due  lo  Stephens 

On  the  29th  of  August,  1842,  Stephens  &,  Co.  commenced  an 
action  of  debt  in  the  Loid  Mayor's  Court  against  Robert  Moffatt, 
the  surviving  partner  in  the  firm  of  Moffatt  &  Co.,  and  one  W. 
Wilson,  alleged  to  be  also  a  partner;  and  on  the  same  day  Ste- 
phens &,  Co.  served  on  Baring,  Brothers  &  Co.  an  attach- 
[*189]    ment,  according  to  the  custom  of  LondoUi  of  the  moneys 
and  goods  of  Robert  Moffatt  and  W.  Wilson,  as  the  sur- 
viving partners  of  the  firm  of  Moffatt  &,  Co.,  in  the  handis  of 
Baring,  Brothers  dc  Co.,  in  respect  of  the  debt  which  was  the 
subject  of  the  action.    Baringi  Brothers  &  Co.  pleaded,  on  the 
30th  Septeniber,  1842,  '^nil  habenf  to  the  first  attachment. 
Two  other  attachments  were  afterwards  served  on  them,  at 
the  suit  of  Stephens  &  Co.  and  to  these  the  same  plea  was 
recorded  on  the  6th  of  December,  1843.     A  bill  of  discovery 
was  filed  by  Stephens  &  Co.  against  Baring,  Brothers  &  Co. 
In  Hilary  term,  1844,  the  proceedings  in  the  action  were  re- 
moved by  certiorari  into  the  Court  of  Ezhequer,  but  in  AprH| 
1844,^  they  were  returned  to  the  Mayor's  Court  by  procedendo. 

An  account  was  opened  by  Baring,  Brothers  &  Co.,  in  respect 
of  the  William  Campbell^  with  the  Widow  Moffatt.  The  net 
proceeds  of  the  coffee  and  cocoa^  amounting  to  1683/.  17^.  6d. 
were  received  by  Baring,  Brothers  &  Co.  at  different  times  after 
the  7th  of  September,  1842.  The  plaintiffs,  in  October,  1842, 
applied  to  Baring,  Brothers  &,  Co.  for  the  amount,  but  they  de- 
clined to  pay  it,  in  consequence  of  the  attachments.  Some  ne- 
gotiation took  place  on  the  subject,  in  which  Baring,  Brothers  & 
Co.  did  not  so  admit  the  claim  of  the  plaintiffs  to  the  proceeds  of 
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the  cargo  as  to  enable  the  plaiatiflb  to  proceed  at  law  for  its  re- 
cover7.(a) 

In  December,  1842,  Baring,  Brothers  A  Co.  paid  over  the 
1683{.  I7s.  6d.  to  the  plaintiffs  upon  their  indemnitj. 

The  bill  was  filed  in  January,  1845,  against  Thomas 
^Stephens,  Baring,  Brothers  &  Co.  and  W.  Wilson ;  and    [*190] 
it  prayed  a  declaration,  that  Baring,  Brothers  dt  Co.  were 
trustees  for  the  planitiffs  of  the  coffee  and  cocoa  in  question  or 
the  proceeds  thereof,  and  for  an  injunction  substantially  in  the 
terms  of  the  notice  of  motion. 

Affidavits  were  filed  on  both  sides.  The  affidavits  on  the  part 
of  the  defendant  set  forth  several  letters  from  Moffatt  &  Co.,  as 
raising  the  inference  that  at  one  time  part  of  the  cargo  of  the 
William  Campbell  was  intended  for  tlie  defendant.  They  sta- 
ted, also,  that  the  letter  of  the  7th  of  September,  1842,  to  Messrs. 
Baring  &  Co.  did  not  arrive  in  England  until  the  14tfa  of  Oc- 
tober following,  which  was  after  the  making  of  the  attachments 
by  the  defendant. 

One  question  raised  on  the  bill  and  affidavits  was,  whether,  on 
the  trial  of  the  attachments  in  the  Mayor's  Court,  the  material 
issue  would  be  so  framed,  that  the  defendant  would  be  required 
to  prove  that  the  cargo  of  the  William  Campbell  came  to  Baring, 
Brothers  &  Co.  on  account  of  Moffatt  tc^  Co.,  and  that  Baring, 
Brothers  &  Co.  held  the  proceeds  as  the  property  of  the  survi- 
ving partners  in  that  firm ;  and  whether  Robert  Moffatt  would 
be  a  competent  witness  for  the  plaintiffs  or  Baring,  Brothers  & 
Co.  The  plaintiffs  said  they  were  advised  that  the  trials  in  the 
Lord  Mayor's  Court  would  be  reguhted  and  decided  according 
to  the  rules  of  law,  and  not  of  equity,  and  that  Baring,  Brothers 
to  Ca  bad  no  defence,  and  the  defendant  Stephens  would  obtain 
judgment  in  his  favor  on  the  trial  of  the  attachments,  and  recover 
the  proceeds  of  the  coffee  and  cocoa ;  they  also  said,  that,  owing 
to  certain  teshnical  and  formal  rules  of  the  Mayor's  Court,  Ro- 
bert Mofiatt  could  not  be  examined  for  Baring,  Brothers 
&  Co.  on  the  trial  of  the  attachments,  *and  by  reason  ['191 J 
thereof,  a  fair  and  just  determination  of  the  respective 

(«)  See  the  judgment,  infra,  p^  193,  on  thin  poini. 
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rights  and  interests  of  the  parties  to  the  said  coffee  and  cocoa  and 
the  proceeds  thereof  could  not  be  come  to  by  means  of  the  trial 
of  the  said  attachments  in  that  court.  They  denied  that  Wilson 
was  a  partner  in  the  house  of  Moffatt  &,  Co. 

Mn  Romilly  and  Mr.  Pryar^  for  the  plaintiffs. 

Mr.  James  Parker  and  Mr.  F.  G.  Hall^  for  the  defendant  T. 
Stephens,  contended  that  the  plaintiffs  had  not  made  out  any 
right  to  the  cargo  in  priority  to  the  defendant,  or  at  the  utmost, 
had  not  established  their  title  so  clearly  as  to  justify  the  Court  in 
interfering  upon  motion  ;  and  that  the  case  which  the  plaintiffs 
had  attempted  to  establishi  and  to  which  all  their  evidence  was 
directed,  was  a  legal  and  not  an  equitable  title  to  the  proceeds  of 
the  cargo,  and,  being  purely  a  legal  title,  it  would  be  properly 
tried  in  the  action  in  the  Lord  Mayor's  Court* 

The  cases  cited  were  Malcolm  v.  ScoUy{a)  Bum  v.  Carval- 
hOi{b)  Barker  v,  Qoodair,{c)  Williams  v.  EverettJ^d)  Green  v. 
Maitlandtie)  Bacon's  Abridg.,  tit.  Custom  of  London,  vol.  2,  p. 
694. 

Vice-chancellor  :— It  appears  to  me  that  some  parts  of  this 
case  are  clear  of  all  doubl  whatever  upon  the  evidence. 
[*192]  *In  the  first  place,  1  think  the  plaintiffs  have,as  against 
E.  Stephens  &,  Co*,  as  against  Stewart,  M'Aulay  &  Co., 
and  as  against  William  Mofiatt  ic  Co.,  a  clear  right,  legal  or 
equitable,  to  the  shipments  by  the  William  Campbell,  provided 
those  shipments  were  in  truth  made  over  to  them  before  the  first 
attachment.  Upon  this  there  appears  to  me  to  be  no  question 
upon  the  evidence.  The  question,  therefore,  is,  whether  such 
right  as  the  plaintiffs  have  is  an  equitable  right.  That  is  the  first 
question  I  have  to  consider.  The  second  question  is,  whether 
the  shipments  by  the  William  Campbell  were,  in  fact,  effectually 

(a)  3  Hm,  39.  {d)  14  EtiU,  5d9. 

(b)  4  Myl.  &  Cr.  690.  (0  4  Beav.  524. 
(0)  U  Vee.  78, 
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made  over  to  E.  Stephens  tc  Co.,  Stewart,  M'Aulay  tc  Co.,  and 
William  Moffatt  &  Co.,  before  the  attachment. 

Now  it  was  said  for  ihe  defendant,  that  the  plaintiffs  had  no 
right,  either  legal  or  equitable :  that  proposition  I  have  already 
negatived.  Secondly,  it  was  sjiid,  that,  if  there  was  any  right,  it 
was  a  legal,  and  not  an  equitable  right ;  and,  thirdly,  that  thi» 
bill,  and  the  allegations  and  charges  in  it  were  founded  expressly 
on  the  assumption  that  the  right  was  legal,  and  not  equitable,  and 
therefore,  that  the  plaintiffs  were  estopped  from  arguing  the  case 
upon  the  footing  of  their  having  an  equitable  title  if  such  were 
the  case. 

With  reference  to  the  last  of  these  points,  I  have  read  the  bill. 
One  charge  in  the  bill  is,  that  the  correspondence  and  the  acts 
upon  which  the  plaintiffs  rely  bad  the  effect  of  an  assignment  of 
the  cargo  in  equity.  Those  words^re  expressly  used.  There 
are  other  charges  which  are  equivocal.  They  might  refer  to  a 
legal,  or  they  might  mean  an  equitable,  right ;  but,  if  the  charges 
in  this  bill  do  not  exclude  the  intendment,  I  do  not  know 
why  I  should  not  intend  that  the  'plaintiffs'  right  was  [*193] 
equitable.  When  the  facts  are  placed  before  me  by  the 
affidavits,  I  am  not  aware  of  any  rule  to  prevent  my  interpreting 
the  words  in  such  a  way  as  the  facts  of  the  case  may  require. 
But  where,  as  in  this  case,  some  charges  are  equivocal,  and  some 
charges  expressly  state  the  right  claimed  to  be  an  equitable  right, 
1  have  no  doubt  I  am  at  liberty^  and  indeed  bound,  to  interpret 
the  general  charge  with  reference  to  the  particular  circumstances 
upon  whicb  the  right  is  founded.  It  is,  I  think,  sufficieutly 
charged  that  the  effect  of  the  correspondence  and  transaction  was 
to  create  an  assignment  in  equity  of  the  cargOi 

On  the  second  point,  whether  this  is  in  fact  a  legal  Or  equita- 
ble right,  my  opinion  is,  that  the  right  olaimed  by  the  plaintiffs 
in  this  suit  is  an  equitable  right.  There  was  no  moment  of  timd 
which  I  can  discover  in  which  trover  could  have  been  sustained 
by  the  plaintiffs  against  Baring,  Brothers  &  Co.  It  appears  to 
me,  upon  the  authorities,  that  some  communication  between 
Baring,  Brothers  &,  Co.  and  the^  plainti&  was  necessary  to  give 
the  plaintiffs  a  right  of  action  against  them ;  and,  therefore,  in 
the  absence  of  any  such  communication  as  I  have  supposed  be« 
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tween  them  and  Baring',  Brothers  &^  Co.,  the  only  proceeding  by 
which  the  plaintiffs  could  have  enforced  their  right  was  a  bill  in 
equity. 

The  next  question  is,  whether  any  communications  have,  in 
fact,  taken  place  between  the  plaintiffs  and  the  Barings.  The 
only  communications  I  can  find  from  the  Barings  to  the  plain- 
tiffs, construing  it  most  favorably  for  the  defendant,  is  an  admis- 
sion of  the  plaintiff's  title,  provided  the  attachment  should  be  un- 
successfiil ;  and  if  the  attachment  had  proved  to  be  unsuc- 
[*194]  cessful,  I  will'not  say  they  might  not  possibly  have  *had 
a  right  to  bring  an  action  against  Baring,  Brothers  & 
Co.  upon  that  admission.  Until  the  trial  of  the  action,  I  think 
they  have  no  remedy,  except  in  equity.  They  must,  therefore, 
either  wait  the  result  of  the  attachment,  or  if  tbey  are  to  proeeed 
before  the  property  is  disposed  of  by  attacbment,  they  must 
proceed  upon  a  bill  in  equity,  as  if  oo  communication  had  taken 
place*    ' 

Upon  the  question  to  be  ultimately  decided  in  the  cause, — the 
question  whether  the  shipments  had  been  effectually  made  over 
or  appropriated  to  the  plaintiffs  before  the  first  attachment  was 
lodged,  I  do  not  mean  to  give  any  opinion  further  than  to  say,  it 
is  a  question  of  too  much  importance  to  be  disposed  of,  and  there 
is  too  much  color  of  right  on  the  side  of  the  plaintiffs  for  me  to 
dispose  of  it  against  them,  on  an  interlocutory  app]i'cation.[l] 

The  only  question  which  remains  is,  whether  the  proceedings 
tn  the  Lord  Mayor's  Court  are  an  impediment  to  my  adopting 
the  course  ^vhich  I  propose.  Now  the  proceedings  in  the  Lord 
Mayor's  Court  are  confessedly,  and  by  every  rule  of  this  Court, 
no  necessary  ouster  of  the  jurisdiction  of  this  Court ;  and  there 
appears  to  me  to  be  every  reason  why,  in  this  case,  I  should 
exercise  the  jurisdiction.  The  only  way  in  which  the  ques- 
tion could  be  fairly  tried  in  the  Lord  Mayor's  Court  is  by 
three  bills,  on  three  different  proceedings  taken  by  those  par- 
ties who  insist  upon  their  supposed  rights ;  whereas,  if  the 
case  comes  here,  the  question  may  be  tried,  as  against  all  the 
parties,  in  one  proceeding;   and,  therefore,  the  jurisdiction  of 

[1]  MaUolm  r.  Scott,  3  Hare,  39,  46,  53. 
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the  Cooit  remainingi  it  appears  to  me  a  case  in  which  I  ought 
not  to  allow  (he  legal  question  to  be  disposed  of  in  the 
Lord  Mayor's  Couvt,  under  the  great  disadvantage  *in  [*196] 
which  the  parties  would  proceed  there.  I  have  no 
right,  however,  to  stop  the  proceedings  of  the  defendant,  by 
which  he  may  recover  the  moneys  without  securing  the  fund 
to  the  parties  who  may  be  held  entitled  to  it.  i  do  not  know 
why  two  years  have  been  allowed  •  to  elapse,  and  all  the  ex* 
penses*  incurred  in  the  Lord  Mayor's  Court,  before  the  plain- 
tiffs applied  to  this  Court.  The  phiintiffs^dmit  that  the  proceed- 
ings in  the  Mayor's  Court  on  behalf  of  the  defendant  there  are 
under  their  control ;  and  the  order  that  I  shall  make  is,  that,  up- 
on payment  into  Court  of  the  proceeds  of  the  cargo,  the  injunc- 
tion be  granted,  the  plaintiffs  submitting  to  such  order  as  the 
Court  shall  make  with  respect  to  the  costs  of  the  proceedings  in 
the  Lord  Mayor's  Court. 


^Fisher  v,  Fisher.  [•IQG] 

1645 :  23d  and  94th  Febmary. 

The  defendant  in  an  abated  aiiit  b  not  entitled  to  deal  with  the  enhject  of  the  «iiit 
in  contraTention  of  orden  made  in  the  cauae  before  the  abatement :  the  proper 
course  for  the  defendant  in  aoch  a  case  ie,  to  apply  to  the  Conrt  that  the  bill  be 
diemiseed  In  default  of  reyWoT  by*the  proper  parties  within  a  certain  time  ;  or 
that  he  may  be  at  liberty  to  act  notwithstauding  thoee  orders ;  or  himself  to  re- 
▼We  the  salt  and  proceed  in  it 

Interim  order  on  petition  in  an  abated  snit,  in  the  nature  of  an  hijonction  for  a 
limited  time,  to  protect  property  in  question  in  that  suit,  but  administered  in  a 
■nit  before  another  branch  of  the  Court,  gifin|[  the  petitioner  an  opportunity  of 
applying  in  such  other  branch  of  the  Court,  he  undertaking  to  re?ive,  or  other- 
wae  make  himself  a  -pAtty  to  the  abated  snit 

The  bill  was  filed  in  September,  1843^  by  one  solicitor  against 
another,  for  an  account  of  costs,  charges,  fees,  expenses,  aud  sums 
of  money  in  certaiu  causes  mentioned  in  the  bill  received  by  the 
defendant,  or  by^is  order,  or  on  account  of  the  plaintiff,  under  a 
certain  power  of  attorney,  and  of  the  application  thereof,  and  of 
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the  liabilities  incurred  by  the  defendant  in  respect  thereof;  and 
that  the  defendant  might  be  ordered  to  pay  what  should  be  found 
due  to  the  plaintiff  on  such  account,  and  deliver  up  the  papers  to 
him,  and  might  be  restrained  by  injunction  from  collecting  or 
receiving  any  further  costs  or  sums  of  money;  under  such  letter 
of  attorney ;  and  for  a  receiver. 

The  bill  was  founded  on  the  allegation  that  the  defendant  had 
acted  as  the  solicitor  of  certain  persons  in  several  causes  relating 
to  an  original  cause  of  Richards  v.  Earl  of  Macclesfield^  but 
that  he  had  so  acted  as  the  agent  of  theplaintiff,  by  whom  a  pow- 
er of  attorney  had  been  given  to  him  for  that  purpose ;  and  the 
bill  alleged  a  pretence  by  the  defendant  that  the  business  referred 
to  had  not  been  done  as  the  agent  of  the  plaintiff,  but  on  the  pro- 
per account  of  the  defendant,  as  the  soKcitoi*  of  the  parties  men- 
tioned. 

No  answer  was  put  in.  In  January,  1844,  the  plaintiff  moved 
for  an  injunction  ;  and  an  order  was  made  on  the  motion  by  coti- 
sent,  that  all  matters  then  in  dispute  between  the  parlies  should 
be  referred  to  the  arbitration  of  an  arbitrator  to  be  named  by  the 
counsel  for  the  parties,  and  that  all  proceedit>gs  in  the  suit,  and 
in  any  actions  between  the  parties,  should  be  stayed ,  the  taxa- 
tion of  the  costs  in  dispute  not  already  taxed,  to  be  carried  on  by 
the  plaintiff's  solicitor ;  and  all  the  moneys  payable  in  re- 
[*197]  spcct  of  such  costs  to  be  made  payable  to  "the  arbitrator 
or  such  person  as  he  should  appoint :  other  directions  fol- 
lowed with  respect  to  the  applicatioji  under  the  direction  of  the 
arbitrator  of  the  moneys  to  be  received,  and  with  respect  to  the 
conduct  of  the  proceedings  before  the  arbitrator.  The  minutes 
of  the  order  were  left  at  ihe  Registrar's  office,  that  the  order  might 
be  drawn  up.  No  order  was  however  issued,  and  it  was  stated 
that  the  minutes  were  lost. 

By  an  order  made  in  July,  1844,  in  the  cause  of  Richards  v. 
Earl  of  Macclesfield,  (before  the  Vice-Chancellor  of  England,) 
among  other  things,  the  costs  of  all  parlies  thereto  were  directed 
to  be  taxed  as  between,  solicitor  and  client ;  and  certain  stock 
standing  to  the  credit  of  that  cause  was  directed  to  be  sold,  and 
out  of  the  money  to  arise  therefrom  such  costs  were  ordered  to  be 
paid,  including  the  costs  of  the  parlies  who  were  alleged  by  the 
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bill  to  be.  clients  of  the  plaintiff,  which  were  or4ered  to  be  paid  to 
the  defendant  as  their  solicitor. 

In.  September,  1844,  the  plaintiff,  being  insolvent,  petitioned 
the  Court  of  Bankruptcy,  under  the  act  of  the  seventh  and  eight 
year  of  Victoria  ;  and  in  February  following,  at  a  meeting  of  the 
creditors,  the  petitioner  was  appointed  assignee  of  the  estate  and 
effects  of  the  insolvent.  The  assignee  immediately  presented  his 
petition,  stating  that  the  costs  in  the  suit  of  Richards  v.  The 
Earl  of  Macclesfield  had  been  taxed,  and  the  certificate  was 
about  to  be  issued ;  and  that  the  defendant  intended  to  procure 
immediate  payment  of  the  costs  to  himself,  which  the  petitioner 
believed  would  amount  to  6(H)/.  and  upwards.  The  petitioner 
stated  that  he  had  not  yet  had  time,  since  his  appointment  as  as- 
signee, to  summon  a'meeting  of  the  creditors  for  the  purpose  of 
obtaining  their  consent  to  the  prosecution  of  the  suit.  The 
petition  prayed  that  the  Accountant  General  might  be 
•directed  not  to  pay  the  costs  of  the  several  persons  there-  [•198] 
in  mentioned,  uuder  the  order  of  July,  1844,  without 
notice  to,  and  the  consent  of  the  petitioner,  or  until  further  order ; 
or  otherwise  that  the  defendant  might  be  restrained  by  injunction 
from  applying  for  and  receiving  such  costs,  by  virtue  of  such  or- 
der, until  further  order. 

The  petition  was  supported  by  affidavits.  The  defendant  by 
affidavit  alleged  that  the  plaintiff  had  wholly  given  up  his  busi- 
Des9  of  an  attorney,  and  had  gone  abroad ;  and  that,  except  as  to 
certain  matters,  he  had  not  acted  as  agent  for  the  plaintiff.  The 
defendant  also  alleged  that  the  plaintiff  was  largely  indebted  to 
him,  and  that  the  amount  of  the  costs  to  be  received  would, 
after  payment  of  what  was  due  to  other  persons,  be  insufficient  to 
satisfy  his  claim. 

Mr.  Russell  and  Mr.  MytneftoT  the  petitioner. 

Mr.  Anderdon  and  Mr.  Bagshawe,  for  the  defendant,  insisted, 
that  the  application  was  in  the  nature  of  a  motion  for  an  injunc- 
tioui  or  a  petition  for  a  stop  order  without  filing  a  bill.  The  suit 
was  dormant.  The  parties  were  remitted  to  their  original  rights. 
The  assignee  might,  if  he  had  thought  proper,  have  become  a 

Vol,  IV.  22     . 
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party  to  the  suit,  but  he  could  not  obtain  the  benefit  of  the  suit 
in  this  irregular  manner. 

The  Yice-Chancbllor  expressed  a  doubt  whether  it  was 
competent  to  this  branch  of  the  Court  to  make  an  order,  which 
might  militate  with  an  order  in  another  suit  before  a  different 
branch  of  the  Coqrt^ 

Mr.  Russellf  for  the  petitioner,  said,  that  the  case  was  in  sub- 
stance the  same  as  if  an  injunction  had  been  granted. 
[*199]  The  order  taken  by  consent,  if  drawn  up,  •would  have 
amounted  to  an  injunction.  If  the  order  were  in  a  shape 
in  which  it  could  be  served  on  the  Accountant  General,  the  pay- 
ment of  the  costs  would  be  stayed.  If  after  an  order  had  been 
made  in  one  court  for  the  payment  of  a  fund  to  a  party,  that  party 
assigned  the  fund,  before  payment,  to  another,  and  a  suit  was  in- 
stituted in  a  different  branch  of  the  court  to  give  effect  to  the  as- 
signment, an  order  in  that  suit  might  be  made^  affecting  the  fund 
directed  to  be  paid  by  the  first  suit,  without  any  derpgation  of 
that  order.    The  Court  is  dealing  with  another  subject. 

24/A  Feb, — Vice-Chancellor  : — Under  the  circumstances  of 
this  case,  and  for  the  purposes  of  the  motion,  I  must  consider  the 
petitioner  as  entitled  to  the  benefit  of  the  decretal  order  which 
was  made  by  consent,  as  if  the  order  had  been  drawn  up,  passed, 
and  entered.  It  is  admitted  that  the  costs  of  the  parties  referred 
to  in  the  cause  of  Richards  v.  The  Earl  of  Macclesfield,  which 
are  the  subject  of  dispute  on  this  petition,  are  within  and  bound 
by  the  consent  order.  In  this  state  of  things,  the  suit  became 
defective  by  the  insolvency  of  the  plaintiff.  The  Court  does  not 
permit  surviving  or  continuing  parties  to  take  advantage  of  a  de- 
fect in  a  suit  arising  from  an  abatement,  by  disregarding  existing 
orders  and  the  rights  of  other  persons  who  have  not  be^n  made 
parties  by  revivor  or  supplement,  but  who  still  have  an  interest 
in  the  order.     I  may  refer  to  the  dbservations  I  made  in  the  case 

of  Lee  V.  Lee{a)  upon  that  subject.  The  proper  course 
[•200]    for  the  party  •in  that  case  is  himself  to  file  a  bill,  or,  if 

he  thinks  proper,  to  make  the  usual  application  that  the 

I  (a)  1  Hare,  617. 
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plaintiff  may  reinstate  the  proceedings  by  revivor  or  supplement, 
or  that  the  bill  may  be  dismissed,  or  that  he  may  be  at  liberty  to 
act  notwithstanding  orders  made  before  the  suit  abated  or  be* 
came  defective.  In  this  case,  the  defendant,  instead  of  pursuing 
any  of  those  courses,  has  by  his  counsel  in  effect  avowed  an  in- 
tention to  disregard  the  consent  order,  and  pay  himself  the  amount 
of  costs  to  be  received  in  Richards  y.  The  Earl  of  Macclesfield^ 
He  insists  he  has  a  right  to  do  so.  If  the  costs  in  question  were 
costs  in  the  canse  of  Fisher  v%  Fisher^  I  should  have  no  diffi- 
culty, for  in  that  case  the  application  would  be  in  the  nature  of 
an  application  for  a  stop  order,  the  fund  out  of  which  the  costs 
were  to  be  paid  being  in  the  hands  of  the  Accountant  General ; 
so,  if  the  application  were  made  in  both  the  causes,  Fisher  v. 
Fisher  and  Richards  y.  7%e  Earl  of  Macclesfield.  The  only 
difficulty  in  this  case  arises  from  the  circumstance,  that  the  appli- 
cation is  not  made  in  the  c^use  of  Richards  v.  Tfie  Earl  of 
Macclesfield,  That,  however,  is  not  the  fault  of  the  petitioner. 
The  reason  is,  that  the  two  causes  are  not  attached  to  the  same 
branch  of  the  court.  1  have  no  doubt  that  the  judge  before  whom 
the  cause  of  Richards  y.  The  Earl  of  Macclesfield  is,  will  give 
credit  to  the  order  I  make  in  this  case  touching  the  rights  of  the 
parties  to  money  in  coufl  in  that  cause,  so  as  to  make  it  the 
foundation  of  a  stop  order,  nntil  the  right  shall  be  determined  in 
this  cause,  or  the  bill  be  dismissed,  or  at  least  until  the  suit  shall 
be  reinstated  by  suppleipental  bill,  or  otherwise  as  the  case  may 
require ;  after  which  I  shall  be  myself  in  a  condition  to  deal  with 
the  subject  in  this  suit.  If  I  can  get  at  the  justice  of  the  case  in 
that  way,  I  need  go  no  further  upon  this  application.  In 
limiting  my  *order  to  this  extent,  I  must  not  be  under-  [*201j 
stood  as  assenting  to  ibe  argument,  that,  if  a  person  in 
the  position  of  the  defendant  will  do  so  irregular  a  thing  as  sim- 
ply to  disregard  an  existing  order  of  the  Court  whilst  the  suit  is 
in  an  abated  or  defective  state,  the  Court  may  not  stop  him,  if 
necessary,  by  making  an  interim  order  for  the  temporary  protec- 
tion of  the  property. 


Tbk  Court  being  of  opiuton  that  the  coeU  in  Richard*  v.  Earl  of  Macclesfield, 
directed  to  be  paid  by  the  order  of  the  24th  July,  1844,  are  within  and  bound  bj 
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the  consent  order  in  the  caiue  of  Fisher  ▼>  FUher,  and  the  petitioner  eonienting  to 
abide  by  such  order  ae  the  Goort  may  make  for  diamissinsr  bis  bill,  in  case  he  shall 
not  by  supplemental  bill,  or  otherwise,  make  himself  a  party  to  the  suit  of  Fisher 
V.  Fisher  within  such  time  as  this  Court  may  think  proper,  let  the  motion  stand 
orer  for  a  week,  with  liberty  for  the  petitioner  to  make  such  application  as  he  may 
be  advised  in  the  cause  of  Richards  v.  Earl  of  Macclesfield,  touching  the  payment 
of  the  costs  directed  by  the  order  of  the  Skth  July,  .1844  ;  and  the  defendanti  in  the 
meantime,  is  not  to  receive  snch  costs. 


Lee  v.  Pain. 

1844:  8th,  11th  March;  6th, 7th,  9th,  10th,  Uth,  IStfa,  13th  December.  1845: 
13th,  30th,  21st  January. 

Doctrine  of  the  Court  in  the  construction  of  testamentary  papers  containing  repeat- 
ed legacies  to  the  same  objects,  where  the  questions  are,  wliether  the  instm- 
>nent8  are  intended  to  be,  either  wholly  or  in  part,  additional  or  substituted  one 
for  another,  and  whether  particular  legacies  contained  in  such  ipstruments  are 
substitutional  or  cumulative. 

Legacies  by  different  instruments  to  the  same  legatee  simpliciter  are  cumulative, 
unless  the  plain  effect  of  the  separate  gifts  is  contradicted  by  the  construction  of 
the  latter  instmments,  or  by  presumption  of  law. 

The  right  to  the  repeated  legacies  in  such  cases  does  not  depend  upon  a  legal  pre- 
sumption, but  is  found  in  the  oonstraction  and  effect  of  the  instruments,  and  no 
extrinsic  evidence  is  admissible  to  prove  that  the  legatee  was  intended  to  take 
one  legacy  only. 

If  the  right  of  the  legatee  to  legacies  repeated  in  different  instruments  depended 
upon  a  legal  presumption  only,  evidence^  would  be  admissible  to  rebut  it. 

Whether  the  words  **  in  addition,-"  in  any  case,  add  to  the  effect  of  a  bequest  with- 
out those  words,  quttre. 

The  argument  on  the  omission  of  (he  words  "  in  addition"  answered  by  referring 
to  the  omission  of  the  words  **  in  substitution."  "  . 

The  repetition  in  the  later  instrument  of  soVne  legacies,  and  not  of  othere,  implies 
that  a  benefit  is  intended  in  the  case  of  the  former  legatees  greater  than  In  the 
case  of  the  latter.  ' 

The  circumstance  that  the  different  legacies  carry  interest  from  different  dates, — 
or  whatever  else  distinguishes  the  two  legacies, — is  favorable  to  the  claim  of 
the  legatee  to  both. 

Legacies  to  strangers  differ  from  legacies  to  children,  in  that,  in  the  former  case, 
there  is  no  relative  measure  of  the  bounty  of  tiie  testator,  and  no  ground  for 
presuming  that,  as  to  them,  every  separate  instrument,  is  not  to  have  a  separate 
operation. 
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Mr8«  Xnn  Waring,  by  her  will,  dated  in  February,  1829,  and 
by  several  codicils  contained  in  separate  writings,  dated  respec- 
tively in  March,  1836,  August,  1836,  and  January,  1841, 
bequeathed  a  great  number  *of  legacies,  many  of  which  [*2Q2] 
were  repeated  legacies,  either  of  the  same  or  different 
sums,  to  the  same  legatees ;  and  others  were  legacies  to  persons 
and  objects  which  the  claimants  had  more  or  less  difficulty  in 
identifying.  The  testatrix  died  in  August,  1842.  The  bill  was 
filed  by  the  surviving  executor  and  trustee,  against  the  suggested 
next  of  kin  of  the  testatrix,  and  at  the  hearing  the  sum  of  68,698/. 
19^.  6d.  3^1.  per  cent,  stock  was  by  consent,  transferred  to  (he 
credit  of  the  cause,  and  the  Master  was  directed  to  inquire  who 
were  the  next  of  kin  of  the  testatrix ;  and,  if  he  should  find  that 
the  defendants  were  the  only  next  of  kin,  he  was  directed  to  take 
the  usual  accounts  of  the  personal  estate  and  of  the  debts  and 
legacies. 

In  December,  1843,  the  Master,  at  the  request  of  the  plaintiff, 
made  his  separate  report,  finding  that  there  was  due  to  George 
Browne  three  legacies  of  100/.  each  under  the  first,  third,  and 
fourth  codicils,  but  that  nothing  was  due  to  him  under  the  will ; 
that  there  was  due  to  the  two  children  of  George  Sherer  (Charles 
Sherer  and  Mary  Limbrey)  600/.  each  under  the  second  codicil, 
and  nothing  under  the  first  codicil ;  and  that  there  was  due  to 
the  treasurer  of  the  Orphan  Working  School  200/.  under  the  sec 
ond  codicil,  but  that  nothing  was  due  to  hini  in  respect  of  the 
legacies  bequeathed  by  the  wilL  and  the  second  codicil  to  the 
treasurer  of  the  Orphan  School,  City  Road. 

The  reasoning  on  the  frame  and  expressions  in  the  will  and 
codicils  cannot  be  understood  without  a  statement  of  all  the  ma* 
terial  parts  of  the  several  instruments ;  and  it  has  been  thought 
convenient  to  exliibit  them  in  parallel  columns,  in  order  that  the 
repetition  either  of  object  or  of  bounty  might  be  immedi- 
ately seen.  For  *this  purpose  the  following  tabular  .[*203] 
view  of  the  will  and  codicils  has  been  prepared,  by  alter- 
ing only  the  order  of  the  several  dispositions,  at  the  same  time  pre* 
serving  to  the  reader,  by  the  addition  of  numbers  in  bmckets, 
the  means  of  referring  to  the  order  in  which  the  legacy  appeared 
in  the  instrument  itself.    The  Roman  numerals  on  the  left  hand 
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margin  of  the  page  refer  to  the  number  of  the  exceptions. by 
by  which  the  particular  disposition  wais  questioned ;  and  the 
Arabic  numerals  at  the  end  of  each  legacy  show  the  place  in 
which  that  particular  legacy  stood  in  the  instrument. 


Will 


This  is  the  last  will 
and  testament  of  ihe 
Ann  Waring,  of 
Stock  well  Common, 
in  the  county  of  Sur- 
rey, widow.  Where- 
as [the  will  then  re- 
citnd  the  will  of  her 
late  husband  fVancis 
Waring,  whereby  he 
devised  and  be- 
queathed the  residue 
and  remainder  of  his 
estate  and  e  Sects 
unto  such  of  his  ne* 
phews  and  nieces, 
grAnd  nephewe  and 
nieces,  in  such 
shares,  and  subject 
to  such  trusts,  as 
his  wife,  tho  testa- 
trix, should  by  deed  or 
will  appoint.  And 
the  testatrix  then 
appointed  and  be- 
queathed the  same  to 
various  objects  of  the 
power,  and,  amongst 
others,  she  gave  the 
the  sum  of  30002m 
part  of  the  said  resi- 
due and  remainder, 
to     Mrs.     Margaret 

Sharman,  Xf''>''™®^y 
Robinson  ;)  one  of 
10002.,  other  part 
thereof,  to  Frederick 
Robinson ;  10002., 
other  part  thereof, 
to  John  Robinson, 
(great  nephew  and 
niece  of  her  said 
husband ;)  and  sev- 
eral other  sums  of 
10002.  to  other  per- , 
sons,  with  benefit  of5 


Fir9t  Codicil, 


This  is  a  codicil  to 
the  will  and  testa- 
ment of  me  Ann 
Waring,  of  &c  ,  and 
which  will  bears 
date  the  I4th  day  of 
February,  1829.  i 
hereby  revoke  the 
bequest  of  30002., 
given  by  my  said 
will  to  Margaret 
Sharman,  (now  the 
wife  of  Cross :) 

and  I  hereby  be- 
queath the  same 
30002.  to  my,execu> 
tors,  in  trust  to  lay 
out  same  &«.,  and 
to  pay  the  dividends 
and  interest  thereof 
unto  the  said  Mar- 
garet Cross,  for  her 
life;  and  from  and 
after  her  decease, 
then  I  give  the  said 
30002.,  or  the  stock 
or  securities  foi^  -  the 
same,  unto  all  the 
children  of  -her  late 
and  present  husband 
which  shall  be  liv- 
ing at  her  decease, 
share  and  share 
alike,  if  more  than 
one,  and  if  but  one, 
then  the  whole  to 
that  one,  at  his,  her, 
or  their  age  or  -ages 
of  twenty  one 
years ;  [benefit  of 
survivorship,  inter- 
est to  be  applied  in 
maintenance.]  (1.) 
I  also  give  to  Mrs. 
Cross  the  sum  of 
002 ;  part  of  the  es- 


Second  Codicil 


This  is  a  codicil  to 
the  last  will  and 
testament  of  Ann 
Waring,  of  &c., 
which  will  bears 
date  on  or  about  the 
14th  o^  May«  1829. 


Third  Codicil 


This  is  a  further 
codicil  to  the  last 
will  and  testament 
of  me  the  within- 
named  Ann  Waring. 
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turTivonhip  amongst 
them,  in  case  of  the 
death  of  any  of  them 
hefore  her  the  testa- 
trix.] 

Mnd  as  to  my  own 
estate  and  effects,  I 
give,  devise,  and  be 
qoeath  the  same  as 
follows ;  (that  is  to 
say,)  first,  I  direct  all 
my  JQSt  debts,  fu- 
neral expenses,  and 
the  charges  of  prov- 
ing this  my  will,  to 
be  fully  paid  and  sat- 
isfied from  and  out  of 
my  personal  estate, 
and  that  rifags  be 
given  to  each  of  my 
executors,  and  to  the 
six  pall-bearers  who 
shall  attend  my  fu- 
neral. And  I  direct, 
that  my  funeral  ex- 
penses, and  (he  char- 
ges for  the  rings 
above  mentioned,  do 
not  exceed  400/.(I.) 

I  give  unto  Richard 
Cooper,  E^q.,  of  &o., 
and  to  bis  wife,  25/. 
each  for  rings. (2.) 

I  give  and  devise  all 
my  freehold  messua- 
ges, or  tenements, 
and  hereditaments, 
with  the  appurtenan- 
ces, situate  in  the 
parish  of  Saint  Luke, 
Old  Street,  unto  my 
ffod-son  Mr.  John 
oherer,  of  6lc.,  his 
heirs  and  assigns,  for 
ever.  (3.) 


Pirtt  CQdiciL 


XVL 


IX. 

X. 

XI. 


I  give  and  bequeath 
unto  Miss  Hennell,  of 
&.C.,  to  Miss  Hall,  of 
Slc,  Mrs.  Fox,  of 
&c.,  and  Miss  Hearn, 
of  &c.,  2001.  each. 
(83) 


tate  of  my  late  hus- 
band. (2.) 

,  I  give  to  the  three 
Miss  Warings  of 
Bamet,  or  to  such  of 
them  as  survive  me, 
1 500Z.,  part  of  the  es. 
tate  of  my  late  hus- 
band, equally  to  be 
divided  between 
them.  (3.) 

I  give  to  Frederick 
Robinson  and  John 
Robinson  1000/. 
each,  other  part  of 
the  estate  of  my 
late  husband,  in  ad- 
dition to  the  legacies 
bequeathed  to  them 
by    my   will.  (4.) 

And  I  direct  rings 
to  be  given  to  my 
executors,  and  to 
those  gentlemen 
who  shaH  bear  my 
pall.  (29.) 


I  give  to  Mr.  and 
Mrs.  Kemp,  of  Slc, 
and  to  their  three 
daughters,  Eliza- 
beth Kemp,  Fran- 
cis Kemp,  and  Sa- 
rah Kemp,  100/. 
each.  (12.) 

I  give  to  Mrs.  Ann 
Fain,  of  &c.,  1(K)/., 
and  to  her  four 
daughters  100/. 
each.  (11) 

I  give  to  Miss  lien- 
nell,  of  &C-,  Miss 
Hail,  of  6lc.,  and 
Miss  llearne,  of 
&c.,  200/.  each. 
^10.) 


Second  Codicil, 


I  give  and  bequeath 
to  Mrs.  Kemp,  of 
du:.,  200/.  M.) 

And  to  her  three 
daughters  200/. 
each.  (2.) 


To  Mrs.  Pain,  of 
Slc  ,  200/.  (3.) 

And  to  her  four 
daughters  and  two 
sons  200/.  each  (4.) 

To  Miss  Sarah 
Hall,  of  &c.  (5.)    . 

And  Miss  Harriett 
Hanneli,  of  &c., 
200/.  each.  (6.) 

To  Miss  £lixabetb 
Hearn,  of  6lc.,  500/. 
(7.) 

All  the  above  leipa* 
cies  are  in  addition 


Third  Codicil 


I»204] 
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Fini  CodieiL 


I  give  and  bequeath 
unto  MiflB  Ann  Sha- 
rer, aieter  of  the  said 
Mrs.  Mary  Bean, 
10002.  (11.) 


XVIII.    To  her  sister  Emily 
Sherer,  500/.  (12.) 


XIX.  To  their  brother, 
my  god -eon,  the  be- 
fore-mentioned John 
Sherer,  10002.  (13.) 
«VII.  To  their  brother 
Mr.  George  Sherer, 
the  10002.  (14.; 


[»205] 


To  their  brother  Mr. 
Harry  Sherer,  5002. 
(15.) 


To  Mrs.  John 
Pearse^of  dtc,  3002. 

And  to  her  sister, 
Mrs.  Stewart  Pearse, 
7002.  (17.) 

To  Mr.  John  Barton, 
of  Valparaiso,  brother 
of  the  said  Mrs. 
Pearse,  5002.  (18) 

I  will  and  direct, 
that  20002.  be  laid  oat 
in  the  names  of  my 
executors,  in  &c., 
and  that  the  divi- 
dends and  interest 
thereof  be  paid  unto 
Mrs.  Mary  Ann  Van 
Sommer,  of  &c.,  for 
her  life,  for  her  own 
use,  and  independent 
of  her  hasbaudf  and 


I  hereby  revoke 
the  legacy  of  10002. 
given  by  my  said 
will  to  Miss  Ann 
Sherer,  and  in  lieu 
thereof  give  her 
5002.  (7.; 

I  revoke  the  lega- 
cy of  5002.  given  by 
my  said  will  to  Miss 
Emily  Sherer,  and 
in  lieu  thereof  give 
her  3002.  (24.) 

I  hereby  give  unto 
the  two  children  of 
the  late  Mr.  George 
Sherer  5002.  each. 
(8.) 


I  give  to  Mr.  Har- 
ry Sherer  10002.,  to 
be  equally  divided 
between  all  his  chil- 
dien.  (25.) 


I  give  to  Mrs. 
Stewart  Pearse 
3002.,  in  addition  to 
7002.  given  her  by 
my  said  will.  (9.) 


Second  CodieiL 


to  what  I  have  be- 
fore bequeathed  to 
them. 

To  Miss  Ann  Sher- 
er, 5002.,  in  addition 
to  what  I  have  be- 
fore bequeathed  her. 
(13.) 


Third  CodieiL 


To  the  two  chil- 
dren of  the  late  Mr. 
Geoi^e  Sherer, 
5002.  each.  (15.) 

To  Mr.  John  Sher- 
er, 20002.  (14.) 

To  Mrs.  Garwood, 
residing  near  Hqx.> 
ton  Square,  10002. 
at  her  death,  to  be 
divided  according  to 
her  will.  (29.) 

To  Mr.  Harry 
Sherer's  children, 
10002.,  in  addition 
to  what  I  have  be- 
fore bequeathed, 
them.  (16.) 

To  Mrs.  Elizabeth 
Homan,  2002.  (9.) 

And  to  her  sistor 
Sarah,  1002.  (10.) 


I  hereby  revoke 
the  legacy  of  20002. 
given  by  my  said 
will  to  Mrs.  Van 
Sommer,  and  give 
her  10002.  in  lien 
thereof;  and  her  re> 
ceipt  alone,  and 
without  her  hus- 
band, to  be  a  suffi- 
cient discharge  to 
the  same.    I  give  to 


To  Mr.  Thomas 
Phillips,  of  &c., 
5002.(11.) 

To  Mrs.  Mary 
Waring,  widow  of 
Mr.  John  Waring, 
30002.  (19.) 

To  Mrs.  Ann 
Earnshaw,  2002. 
(21.) 

To  Mr.  Phillips,  of 
&c,  3002.  (13.) 
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ber  receipt  alone  to  be 
a  sufficient  discharge, 
notwitbstanding  her 
coterture  ;  and  after 
her  decease  the  said 
dividends  and  inter- 
est to  be  paid  onto 
her  bosband  for  his 
life ;  and  after  hii  de- 
cease, then  I  give  and 
beqoeath  the  said 
Bom  of  20002.  [onto 
the  children  of  the 
said  Mary  Ann  Van 
Sooimer  living  at  her 
decease.]  (4.) 


Ftrsf  CodUil 


I  give  and  bequeath 
unto  Miss  Catharine 
Eicke,  one  of  the  sis- 
ters of  the  said  Mrs* 
Van  Sommer,  10002. 
(5.) 
II.  I  give  and  beqoeath 
unto  Alida  Hiilyard 
and  Louisa  Hiilyard* 
danghters  of  Mre. 
Hiilyard,  who  is  a 
sister  of  the  said  Mrs 
Van  Sommer,  500/., 
to  be  equally  divrdedl 
between  them ;  and 
in  case  of  the  death 
of  either  of  them  be* 
fore  me,  then  I  give 
the  whole  of  the  said 
5002.  to  survivor  of 
thenk  (6^) 
*IV.  I  give  and  bequeath 
unto  William  Eicke 
and  Anthony  Eicke, 
brothers  of  thd  said 
Mm.  Van  Sommer, 
5002.  each ;  and  to 
Charles  Eicke  and 
Delter  Eicke,  their 
brothers,  3002.  each. 

(7.) 
V.    Unto  all  the  chil- 
dren of  the  late  John 
Eioke  which  shall  be 
living  at  my  decease 

Vot.  IV. 


Emma  Van  Som- 
mer, daughter  of  the 
said  Mrs.  Van  Som- 
mer, 5002.  ^6.) 
To  Mrs.  Green- 
wood, 1002.  (96.) 


To  Mis.  Alida  HiU- 
yard,  and  her  two 
daughters,  1002. 
each.  (23.) 


I  give  to  all  the 
children  of  Charles 
Eicke,  1002.  each. 
(16.) 

To  Anthony 

Eicke,  an  annuity 
of  202.  per  annum, 
payable  half-yearly. 
(17.) 

And  to  Delter 
Eicke,  a  like  annui- 
ty of  202.  per  an- 
num, payable  half- 
yearly.  (18.) 

23 


Second  Codicil 


To  Mrs.  Greeu* 
wood,  2002.,  in  addi- 
tion to  what  I  have 
before  bequeathed 
her.  (17.) 

To  Miss  SkeggSr 
and  her  sisters,  Mrs. 
Davidson  and  Miss 
Mary  Skeggs,  1002. 
each.  (28.)  To  Mr. 
William  Heam  and 
Mr.  Ebenezer 

Heam,  formerly  of 
&c.,  3002.  each. 
(30.)  To  Mr.  John 
Ellis,  of  &c.,  1002. 
(31.)        To      Mw. 

Whitehurst,  of&c., 
5002.  (,32.) 
MiB.  Catharine 
Eicke,  XIOOO  in  ad- 
dition to  what  I 
have  before  be- 
queathed her.  (18.) 


Third  CodieU 
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500iL,  to  be  equally 
III.  divided  between  them 
if  more  than  one,  and 
if  bat  one,  then  the 
whole  to  that  one. 
(8.) 
VI.  I  {rive  and  bequeath 
unto  all  the  children 
of  the  late  James 
Eicke  which  shall  be 
livin^jT  at  my  decease 
5002.,  to  be  equally  di- 
vided between  them 
if  more  than  one,  and 
if  but  one,  then  the 
whole  to  that  one. 
(9.) 

X  give  and  bequeath 
unto  my  executors 
hereinafter  named 
100/.  each.  (38.) 
XVII.  I  give  and  bequeath 
unto  Miss  Newling, 
of  &C-,  Mr.  George 
Caspar  Wright,  the 
Reverend  Mr.  Fran- 
cis, Minister  of  the 
Welsh  Chapel,  Lam- 
beth, Mr.  Lanca- 
shire, of  &o.,  and 
Mn.  Margaret  Flay, 
ar,  of  6lc»]  500/.  each. 
(39.) 


FirM  CodieiL 


To  Mr.  William 
Eicke,  500/.,  and  to 
his  wife  Mrs.  Wil- 
liam Eicke,  500/. 
(19.) 

To  the  three  chil- 
dren of  the  late  Mr. 
John  Eicke,  200/. 
each.  (27.) 

And  to  the  chil- 
dren of  the  late  Mr. 
James  Eicke,  (if 
any  living,)  the  sum 
of  200/.  each.  (28.) 


XXIX.    1    give    and   be- 


And  to  Mr.  George 
Jasper  Wrig&t,  100/. 
(13.> 

I  give  to  the  three 
siHters  and  brother 
of  the  late  Min 
Juliana  Sanders,  of 
Clifton,  100/. 

equally  to  be  divided 
between  them.  0^0 

I  hereby  revoke 
the  legacy  of  50/. 
given  l>y  my  said 
will  to  Mrs.  Player, 
Mr.  Joseph  Waring, 
of  Portsmouth,  Mr. 
Joseph  Waring,  son 
of  Mr.  Joseph  War- 
ing, who  was  my 
late  husband's 

brother.  Miss  Juli- 
ana Sandera^  the 
minister  of  the 
Welsh  Chapel  at 
Lambeth ;  and,  Mr. 
and  Mrs.  Cooper  be- 
ing dead, the  lega- 
cies given  to  them 
by  my  said  wiH,  of 
course,  are  lapsed. 
(15.) 


Steond  Codicil. 


Third  CodieiL 


*  ifi^ 


To  my  executors 
100/.  each,  iu  addi- 
tion to  what  I  have 
befoie  bequeathed 
them.  (20.) 


To  Misi  Sarah 
Jameson,  of  &c., 
100/.  (10.) 

To  Mrs.  and  Miss 
Bowden,  of  Ham- 
manmitb,  widow 
and  daughter  of  the 
late  Reverend  Mr. 
Bowden,  200/.  each. 
(15.) 

To  Mr.  JoMph 
Waring,(a)  of  Ports- 
mouth,  500/.  (16.) 

To  Mrs.  Winter, 
widow  of  the  late 
Dr.  Winter,  2001. 
(13.) 

To  Miss  Ann  War- 
ing, of  dbo.,  1000/. 
(14.) 


(a)  See  also  legacy  I,  fourth  codicil 
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qaeath  onto  tt n  poor 
families  tho  ram  of 
lOL  each,  Bveof  niel) 
families  to  be  chosen 
by  Miss  Hearn*.  of 
AC.,  and  the  other 
five  by  Min  Cooper, 

I  of  dMS.  (40.) 

IXLIL    I  will    and  direct, 
thatthesamoflSOOL 
be  laid  ont  and  iuTes- 
ted  in  the  names  of 
my      eiecoton,     in 
*goTemment  or  other  I 
good  securities,  at  in- 
terest; and  that  the 
dividends  and  interest 
thereof,  as  the  same 
shall  become  dae  and 
be  received,  be  paid 
onto  Mrs.  Mary  Bean, 
wife  of  Mr.  Edward 
Bean,  of  Camberwell, 
apothecary,  for    and 
during  the  term  of  her 
natural  life,  to  and 
for  her  own  nse  and 
benefit,    independent 
of  her  said  husband, 
and  not   by  way  of 
anticipation ;        and 
that  her  receipt  and 
receipts    alone    shall 
from    time   to  time, 
notwithstanding   her 
eovertnre,  be  a  suffi- 
cient discharge  and 
sufficient    discharges 
for  the  same.    And 
from    and    after  her 
decease,  then  the  said 
dividends  and  interest 
to  be  paid  to  her  hus- 
band   the    said  Ed- 
mund  Bean,  for  and 
during     his    natural 
life  ;  and  from  and  af- 
ter his  decease,  then 
thesaidsnmoflSOOL, 
or  the  funds  or  secu- 
rities    which     shall 
have   been  obtained 
for  the  same,  onto  all 
and  every  the  child 
and   children  of  the 
said      Mary      Bean 
which  shall  be  living' 


8$eond  CodieiL 


I  hereby  revoke 
the  legacy  of  15002. 
given  by  my  said 
will  to  Mis.  Bean, 
her  husband  and 
children,  and,  in- 
stead thereof,  give 
the  sum  of  10002.  to 
each  of  them,  upon 
similar  trusts  for  the 
said  Mrs.  Bean,  her 
husband  and  chil- 
dren, as  are  con- 
tained in  my  said 
wiH  as  to  the  said 
15602.  (S.) 


Third  Codicil. 


I  give  to  Mrs.  Hall, 
of  Clapham,  and 
her  two  daughters, 
1002.  each.  (8) 


[•207] 

I  give  and  be- 
queath unto  Mrs. 
Conder,  of  Slc., 
4002,  (1,)  and  to 
her  two  daughters 
2002.  each.  (3.)  To 
Mr.  John  Conder 
her  son,  2002.  (3.) 
To  Mrs.  Rule,  of 
&c.,  2002.  (4.)  To 
Mrs.  Owen,  of  Sec, 
her  daughter,  4002. 
(5.)  To  Miss  Emily 
Pellett,  of  &o., 
'2002.(6.) 

To  the  Reverend 
Mr.     Miller,     1002. 

(9) 

To  the  Reverend 
Mr.  Goulty,  of  d^c, 
1002.  (11.) 

To  Mrs.  Sctttt, 
1002.  (12.) 


To  Mrs.  Sarah 
Freears,  now  or  late 
of  dLC,  5002.  at  her 
death  the  same  to  be 
divided  amongst  the 
children  as  she  shall 
think  proper.  (23.) 

To  Mrs.  Ann  Hall, 
of  dMS.,  2002.  (25.) 

To  Mrs.  Alsop,  of 
&4:.,5002.  (26.) 
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at  the  time  of  her  de- 
cease, equally  to  be 
divided  between 

them,  share  and  share 
alike,  if  more  than 
one,  and  if  bot  one, 
then  the  whole  to 
such  one  child.  (10.) 
XII.  I  (five  and  bequeath 
to  Miss  Rebecca  San- 

XIII.  ders,  Miss  Juliana 
Sanders,  Mrs.  Ligrht, 
nf  Clifton,  Mrs.  Light, 
of  Clifton,  aforesaid, 

XIV.  Mr.  John  Sanders, 
XV.  of  Bath,  Mrs.  Han- 
XX.  diside,  of  &c.,    Mrs. 

Young,   of   &c.,  my 

XVI.  cousin,  Mrs.  John 
Pain,  of  &c.,  Mr. 
Dukes,  of  &.C.,  the 
I.  Reverend  George 
Brown,  of  &c..  Miss 
.  Cooper,  of  &c.,(a) 
Mrs.  Phillips,  of  &c., 

XXI.  and  Mrs.  Cordell,  of 
&C.,  the  sum  of  lOOZ. 

each.  (34.) 

XXX.  And  I  will  %nd  di- 
rect, that  5001.  be  laid 
out  and  invested  in 
the  names  of  my  ex- 

[*208]  ecutors  in  *govern- 
ment  or  other  good 
securities,  at  interest, 
and  that  the  divi- 
dends and  interest 
thereof,  as  the  same 
«  shall  become  due  and 
be  received,  be  paid 
unto  Mr.  Benjamin 
Moore,  for  and  du- 
ring the  term  of  his 
natural  life ;  and 
from  and  after  his  de- 
cease, then  I  give  and 
bequeath  the  said 
50ui.,  or  the  funds  or 
securities  which  shall 
have  beeu  obtained 
for  the  same,  unto  all 
and  every  the  child 
and  children  of  the 
said  Benjamin  Moore 
which  shall  be  living 


To  the  tmstees  of 
the  chapel  on  Clap 
ham  Common,  at 
which  I  attend, 
100/.,  to  be  laid  out 
for  the  benefit  of  the 
said  chapel.  (90.) 

To  Mr.  Brown, 
minister  of  the  said 
chapel,  1002.  (21.) 


Second  Codicil, 


To  Mrs.  Ann  Han- 
diside,  of  &c.,  the 
interest  of  500i.  for 
her  life ;  and  after 
her  death,  the  same 
to  be  divided 
amongst  her  chil- 
dren. (24.) 

To  Mrs.  Thack- 
well,  of  &c,(6) 
1002.,  in  addition  to 
the  sum  given  her 
by  my  will.  (27.) 

To  Mrs.  Cordell, 
of  dMS.,  5001.  (33.) 


Third  CodietL 


To  .the  Reverend 
Mr.  Brawn,  of  &c., 
100/.,  in  addition  to 
what  I  have  be- 
queathed him  in  my 
wilL  j[7.)  To  Mn 
Brown,  his  wil^, 
100/.  (8.) 


(a)  See  also  legacy  10,  fourth  codieil. 


To  Mrs.  Isaacs,  of 
&c.,200/.(l7.)  To 
Anne,  servant  of 
the  Misses  Warings, 
who  has  lived  with 
them  for  twenty 
years,  20/.  (la; 
To  Margaret  Nay 
lor  and  Sarah 
Eames,  my  ser 
vants,  now  living 
with  me,  and  provi- 
ded they  4:ontinue 
with  me  till  my  de 
eease,  the  legacy  or 
sum  of  50/.  each, 
and  also  the  sum  of 
10/.  each  for  mourn- 
ing. (19.)  To  Wil- 
liam Goode,  my 
coachman,  20/.  (20.) 
To  Miss  Sarah 
Scott,  of  &c.,200/. 
(21.) 


(6)  Formerly  MiM  Cooper. 
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PirMt  Codidl 


Second  CodieiL 


at  the  time  of  his  de- 
cease, equally  to  be 
divided  between, 
them,  share  and 
share  alike,  if  more 
than  one,  and  if  bat 
one,  then  the  whole 
to  such  one  child. 
(19.) 
I  give  and  beqneath 
5002.,  to  be  equally 
divided  between  all 
the  children  of  the 
late  John  Moore, 
share  and  share  alike. 
(20.) 
VIIL  I  give  and  bequeath 
unto  Miss  Calvert,  of 
&&.  5002.,  (31,)  and 
to  Miss  Sanders,  of 
Clifton,  the  like  sum 
of  5002.  (22 ) 

XXII.  1  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
British  and  Foreign 
Bible  Society,  1002., 
to  be  by  him  applied 
to  and  for  the  general 
uses  of  the  said  socio* 
ty.  (25.) 

XXV.  I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
Church  Misaionary 
Society,  now  or  for- 
merly  meeting  in  Sa- 
lisbury Square,  Fleet 
Street,  1002.,  to  be  by 
him  applied  to  and  for 
the  general  uses  of 
the  said  society.  (26.) 

XXIII.  I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
Missionary  Society, 
whereof  Joseph 
HardcasUe,  Esq.,  is  or 
was  treasurer,  1002, 
to  be  by  him  applied 
to  and  for  the  general 
uses  of  the  said  socie- 
ty. (27.)     - 

I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
^Society  for  poor  dis- 
tressed clergy  of  the 
Church  of  England, 


Third  Codicil 


To  the  several 
treasurers  of  the 
charities  named  in 
my  will  1002.  each, 
in  additifin  to  what 
I  have  before  be- 
queathed them. 
(22.) 

To  the    traasurer 
for  the  time  being 
of  Saint   Bartholo-1 
mew's        Hospital, 
2002.  (34.) 

To  the  treasurer  of 
Saint  Thomas's 
Hospital,  2002.  (35.) 

To  the  treasurer  of 
the  Bible  Society, 
5002.  (36.) 

To  tho  treasurer  of 
the  Missionary  So- 
ciety, Londoi\^  5002. 
(37.) 

To  the  treasurer  of 
the  Church  Mis- 
sionary Society, 
2002.  (39.) 

To  the  treasurer  of 
the    London    City 

Mission,  1902.  (41.) 
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100/.,  to  be  by  him 
applied  to  and  for  the 
jreneral  usee  of  the 
said  society.  (28) 
I  give  and  bequeath 
nnto  the  treasurer  for 
the  time  beiug  of  the 
Highbury  College, 
whereof  Thomas 
Wilson,  Esq^  is  now 
the  treasurer,  100/ , 
to  be  by  htm  applied 
to  and  for  the  general 
uses  of  the  said  col* 
lege.  (29.) 

X  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
Female  Penitentiary 
House,  situate  at 
Peutonville,  100/.,  to 
be  by  him  applied  to 
and  for  the  genera! 
uses  thereof.  (30.) 

XXVII.  I  give  and  bequeath 
unto  tho  treasurer 
for  the  time  being  of 
the  Orphan  School, 
City  Road,  lOU/.,  to 
be  by  him  applied  to 
and  for  the  general 
uses  of  the  said 
school.  (31.) 
I  give  hnd  bequeath 
unto  the  treasurer  for 
the  time  being  of  La- 
dy Huntingdon's  Col- 
lege, 100/-,  to  be  by 
him  applied  to  and 
for  the  general  uses  of 
the  said  college.  (32.) 

XXVI.  I  give  and  l^queath 
unto  the  treasurer  for 
the  time  being  of  th^ 
School  for  the  Indi- 
gent Blind,  situate  in 
Saint  George's  Field, 
100/.,  to  be  by  him 
applied  to  and  for  the 
general  uses  of  the 
said  school.  (33.) 

I  give  and  bequeath 
unto  the  treasurer 
for  the  time  being  of 
the  Philanthropic 
Society,  Saint 

George's  Fields, 

100/.,  to  be  by  him 
applied  to  and  for  the 


Firat  Codicil, 


Second  Codicil 


Third  Codicil 


To  the  treasurer 
of  the  Hoxton 
Xcademy,        500/. 

(42.) 


And  to  the  trea- 
surer of  the  Orphan 
Working  School, 
200/.  (43.) 


To  the  treasurer 
for  the  Society  .of 
the  Indigent  Blind, 
200/.  (40.) 
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general  nsei  of  the 
raid  society.  (34.) 
XXIV.  I  gi?e  and  bequeath 
unto  the  treasurer  for 
the  time  beings  of  the 
Shrewsbury  Infirma" 
ry,  1001,  to  be  by  him 
applied  to  and  for  the 
general  uses  of  the 
said  infirmary.  (35.) 
XXXL  I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
schools  ^situate  in 
Baldwin's  Gardens, 
whereof  I  am  now 
landlord,  the  like  sum 
oflOOJ.,  tobebyhim 
applied  to  and  for  the 
general  uses  of  the 
raid  school.  (36.) 

I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  a 
charitable  institution, 
called  the  Society  of 
Patrons  of  the  Anni- 
verrary  Meeting  of 
the  Charity  children, 
and  which  meeting 
has  for  many  years 
beeo  held  annually 
in  Saint  Paul's  Ca- 
thedral, London, 
lOOf.,  to  be  applied 
towards  carrying  out 
the  charitable  designs 
of  the  said  mstitnfllon. 
(37.) 

I  giTe  and  bequeath 
the  sum  of  19/.  19«. 
te  the  clerk  officia- 
ting at  the  chapel 
where  I  attend  at 
Chpham.  (4t.) 

And  the  like  sum  of 
19<.  19«.  to  the  pew- 
keeper  at  the  said 
chapel.  (42.) 

And  I  give  unto 
Roger  Lee,  Esq.,  the 
sum  of  60/i,  to  be  by 
him  applied  towards 
the  future  repairs  of 
the  raid  chapel.  (43.) 

And  I  direct  that  all 
the  legacies  hereinbe- 
fore iMqucathed  shall 


Second  Codicil, 


Third  Cndicil 


To  the  cferk  and 
pew-opener  of  raid 
tfoapel,  SOL  each. 
(22.) 


To  the  treasurer  of 
the  Salop  Infirmary, 
200/.  (38.)  - 

To  be  by  the  raid 
several  treasurers 
Applied  to  and  for 
the  general  uses  of 
the  said  several 
hospitals,  societies, 
academies,  and 
schools. 


[•210] 


210 


CASES  IN  CHANCBRT. 


wai 


be  paid  or  invested 
within  three  months 
next  after  my  de- 
cease. 

I  give  unto  Mr. 
Harry  or  Henry  Waiv 
ing,  the  portraits  of 
Mr.  Waring,  senior, 
and  of  his  son  my  late 
husband,  together 
with  the  picture  of 
Ford,  all  now  in  my 
dining-room.  I  give 
to  Mr.  Samuel  War- 
ing, junior,  the  land- 
scape also  now  in  my 
said  dining-room. 
(44.) 

I  give  to  Mr.  George 
Caspar  Wright  the 
late  Mrs.  Waring*s 
portrait,  and  a  piece 
of  embroidery  in  a 
frame  in  my  dining- 
room.(45.) 

I  give  all  other  my 
pictures  and  engrav- 
ings, and  also  my  col- 
lection of  Derbyshire 
spars,  unto  the  three 
Miss  Warings,  of 
Hammersmith,  the 
daughters  of  the  late 
Mr.  John  Waring, 
[•911]  equally  to  •be  divided 
between  them.  (46.) 

I  give  all  my  plate 
unto  my  god*son  Mr. 
John  Sherer.  I  give 
all  my  household  fur- 
niture and  linen  unto 
the  tliree  Miss  War- 
ings, of  dLc,  equally 
to  be  divided  between 
them.  I  give  all  the 
fixtures  in  the  house 
■nd  appurtenances  at 
Stockwell  Common, 
wherein  I  now  reside, 
unto  Mr.  Joseph 
Waring,  of  Ports- 
mouth. (47.) 

And  all  the  residue 
and  remainder  of  my 
estate  and  eflbcts, 
whatsoever,  and 
wheresoever,  I  give 
aad   bequeaAh   unto 


Fir9t  Codicil, 


Second  CodiciL 


I  direct  all  my 
books  to  be  equally 
divided  between  Mr. 
Oeonre  Waring  and 
the  Keverend  Wil- 
liam Waring,  of  ,d(c« 

(44.; 


Third  CodieO. 


I  give  all  may  pic- 
tures and  prints  to 
Mr.  John  Waring's 
three        daughtera. 

(45.) 
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my  aaid  god-mn  John 
Sherer,  his  ezeculora, 
administraton,  and 
aaugos.  (48.) 

And  I  hereby  nooii- 
nale,  constitute,  and 
appoint  Peter  £arn- 
8haw<  of  &c.,  and 
Kof^er  Lee,  of  &.c., 
ececQtora  of  tbia  my 
last  will  and  teata 
meut 

[ Usual  elattses  de- 
clarini;  that  the  eze- 
cutora  shall  be  ac- 
countable only  for 
their  own  receipts, 
neelects,  or  defaults, 
and  may  retain  their 
costs  and  disburse- 
ments.] 


Fint  Codicil, 


And  I  hereby  con- 
6rm  my  will  in  all 
other  respects. 

[Dated  4th  of 
March,  1836.] 


Second  CodieiL 


And  I  hereby  con- 
6rm  my  said  will 
and  former  codicils 
thereto  in  all  other 
respects. 

[Dated  5th  Au- 
gust, J  836.] 


Third  Codicil 


And  I  hereby  con 
firm  my    said  will 
and  fornier  codiciU 
thereto  in  all  othet 
respects. 

[Dated    5th    Au- 
gust, 1836.] 


XXXII  } 
to  XLI.  S 


Fourth  Codicil. 

This  is  a  farther  codicil  to  the  last  will  and  testament  of  me,  the  within-men- 
tioned Ann  Waring. 

I  pve  to  Mrs  Joseph  Waring,  of  Portsmouth,  lOOOt  (1.) 

I  give  to  Mr.  and  Miss  Tofield,  of  &c.,  500/.  each.  (2.) 

I  give  to  Mr.  and  Mrs.  Fonter  lOOOt  between  them.  (3.) 

I  give  to  Mr.  and  Mrs.  Thomas  Wilson,  of  &c.,  1000/.  (4.) 

And  I  also  give  to  them  500/.,  to  dispose  of  in  the  erection  of  chapels.  (5) 

1  give  to  Mr.  and  Mrs.  John  Fearw  1000/.  (6.) 

To  Mr.  John  Sherer,  1000/.  (7.) 

To  Mr.  Bean,  1000/.  (8.) 

To  Mrs  Garwood,  1000/.  (9.) 

To  the  Reverend  Mr.  Brown,  100/.  (10.) 

And  to  my  two  executors  the  further  sum  of  100/.  each.  (^.^ 

All  those  legacies,  beginning  with  Mr.  and  Mrs.  Peasce,  are  given  in  addition  to 
what  I  have  before  bequeathed  them. 


To  the  Reverend  Mr.  Scott,  of  &c ,  500/.  (13.) 

To  ten  poor  ministers  to  be  chosen  by  Mr.  Thomas  Wibon,  200/.  each.  (14.) 

To  Mm.  Lee,  the  wife  of  Mr.  Roger  Lee,  200/.  (15.) 
XXVIIL     To  Mr.  John  Robinson,  1000/.  (16.) 

To  the  Sunday-school  Clapham  Meeting,  100/.  (17.) 

And  to  the  Keverend  Mr.  Lane,  of  ^c,  500/.  (18.) 

And  I  hereby  revoke  the  bequest  in  my  will  of  all  the  rest  and  residue  of  my 
tate  and  effects,  and  I  give  and  bequeath  the  same  unto  my  execntois,  to  be  by 
them  disposed  of,  as  they  in  their  direction  may  think  advisable,  to  any  persons  of 
religious  characters.  And  I  hereby  confirm  my  will  and  codicils  thereto  in  all 
other  respects.    [Dated  lOlh  of  August,  1836.] 

JVblc— (6)  See  leg.  16,  will,  p.  205,  ante,  (7)  See  leg.  13,  will,  p.  205.  (8)  See  leg. 
10,  wUl  and  5,  first  codicil,  p.  207.  (9)  See  leg.  29,  second  codicil,  p.  205.  (10)  See  leg. 
34,  21,  7,  will,  first  and  third  codicil,  p.  207.  (11)  See  leg.  38,  and  20,  second  codicil,  p. 
S06 ;  and  see  also  the  residQary  bequest,  fifth  codicil,  p.  212. 
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[•212]  •Fifth  Codicil. 

Thb  IB  a  fiAh  codicil  to  the  lut  will  snd  tettemeiit  of  me  Ann  Wariiig«  of  Aa, 
Waring  date  the  14th  day  of  February,  1839.  The  first  codicil  bearin||^  date  the 
4tb  day  of  March,  1836.  The  second  and  third  codicils  respeetiYely  bearing  date 
the.  5th  day  of  Aagnst,  1636 ;  the  said  will  being  in  the  said  secoad  codicil  errone- 
ously described  as  dated  the  14tfa  day  of  May,  instead  of  the  14th  day  of  Febra- 
ary,  18S9.  Whereas  I  have  i»  sad  by  the  fourth  codicil  to  my  said  wHt,  whieh 
codicil  bears  date  the  lOth  day  of  Auguat,.1826,  amongst  other  things,  reToked 
the  bequest  in  my  said  codicil  of  all  the  rest  and  residue  of  my  estate  and  effects  ; 
and  by  the  said  fourth  codicil  I  gave  and  bequeathed  the  said  rest  and  residue  aJT 
my  estate  and  effects  a-nto  my  eiecutors,  to  be  by  them  disposed  of,,  as  they  in 
their  discretion  migbt  thint  advisabfe,  to  any  persons  of  religious  characters.  Now 
I  do  by  this  my  said  fifth  codicil  absolutely  revoke  the  bequest  iu  my  said  fourth 
codicil  of  all  the  rest  and  residue  of  my  personal  estate  and  effects ; 'and  all  the  rest, 
residue,  and  remainder  of  my  entate  and  efi^cts,  whatsoever  and  wheresoever,  that 
I  may  be  possessed  of  or  euti&led  unto  at  the  time  of  my  decease,  I  give  and  be- 
queath unto  my  executors,  Roger  Lee  and  Peter  Earnshaw,  equallybetweeu  them, 
share  and  share  .alike,  to  and  for  their  own  absolute  use,  benefit  and  dispoeaL 
And  I  hereby  confirm  my  said  will,  and  the  four  former  codicils  thereto  in  all  other 
respects.     [Dated  the  7th  of  January,  1841.] 


ExceptioQS  were  taken  to  the  report.  On  the  hearing  of  the 
exceptions, 

1S44 :  March  7th, — Mr.  Russell  and  Mr.  Hargrave  appeared 
for  the  executor,  and  Mr.  K.  Parker^  Mr.  Lowndes^  Mr.  Roupellj 
Mr.  Willcocky  Mr.  ^mi/Ay  and  Mr.  Bigg,  for  the  next  of  kin  and 
several  of  the  legatees. 

The  arguments  and  the  authorities  cited  appear  in  the  judg- 
ment. 

March  11/A. — T ice-Chancellor  : — The  case  has  been 
brought  before  me  in  a  very  inconvenient  form.  A  reference 
was  made  to  the  Master  to  answer  inquiries  and  take  accoiints, 
which,  if  fully  acted  upon,  would  have  produced  a  report  as  to 
all  the  legacies  given  by  the  will  and  codicils.  The  Master, 
however,  for  a  special  purpose,  has  made  a  report  confined  to  the 
legacies  given  to  five  particular  legatees  only,  reserving  the  others 
to  be  disposed  of  in  a  future  report,  after  my  judgment  upon  the 
five  shall  have  been  given  :  in  fact,  he  seeks  my  judgment  upon 
the  five,  as  a  guide  ;o  his  own  judgment  upon  the  others.    The 

Master,  in  taking  this  course,  has  overlooked  the  differ. 
[•213]    ence  between  my  position  upon  this  'separate  report,  and 

his  position  at  the  time  of  making  it.    The  Master  bad 
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the  claims  of  all  the  legatees  before  him,  and  might  have  disposed 
of  all,  leaving  all,  or  such  as  he  should  think  proper,  to  appeal 
from  his  judgment.    But  upon  this  separate  report  I  haVe  not 
all  the  legatees,  but  these  five  only  before  me  upon  whose  claims 
the  Master  has  reported.    Now  I  do  not  deny,  (hat,  in  many 
cases,  the  course  taken  by  the  Master  may  be  convenient.    In 
this  case,  however,  the  argument  addressed  to  me  on  the  part  of 
the  executor  renders  it  impracticable  that  I  should,  with  satisfac- 
tion to  myself,  deal  with  the  claims  of  these  five  legatees  separ- 
ately from  the  claims  of  the  other  legatees.    One  leading  argu- 
ment, for  example,  has  been,  that  the  first  codicil  was  a  substi- 
tution for  an  integral  part  of  the  will    That  argument  was  based 
upon  the  alleged  extensive  repetition  in  the  codicil  of  bequests  of 
the  same  subjects,  and  bequests  to  the  same  persons,  as  were  c6n- 
tained  in  the  will ;  from  which  alleged  repetition,  the  substitu- 
tionary character  and  purpose  of  the  codicil  was  inferred.    But, 
with  respect  to  those  repetitions,  or  supposed  repetitions,  they 
raise,   to  a  great  extent,  at    least,  the  question    whether  they 
are  mere  repetitions,  or  whether  they  are  not  cumulative  lega- 
cies; and,  before  I   can  dispose  of  tlie  argument  I  have   re- 
ferred   to,  that  question  must  b^  decided.     This  the  Master 
was  in  a  position  to  do,  because  he  had  all  the  legatees  before 
him,  and  might  have  considered  and  disposed  of  all  the  claims 
together,  which  I  am  not  in   apposition   to  do.      If^  in   order 
to  decide  upon  the  claims  of  these  five  legatees,  I  should  come 
to  the  conclusion,  that  the  legacies  given  to  absent  legatees 
by  the  codicil  are  mere  repetitions  of  legacies  in  the  will,  or  sub- 
stitutions for  them,  and  adopt  the  argument  of  the  executor  upon 
that  view  of  the  case,  and  if  the  Master  should  follow  my  views 
in  dealing  with  the  claim  of  the  now  absent  legatees,  those  lega- 
tees might  except  to  the  report,  and  possibly  satisfy  me 
*that  I  had  Aiistaken  their  rights.    If  tliey  should  succeed    [*214J 
in  doing  so,  they  would  thereby  destroy  the  tbimdation 
upon  which  I  had  decided  the  five  claims  now  before  me ;  and 
if  I  should  thus  change  my  opinion,  the  five  now  before  me  would 
have  a  right  to  require  that  their  case  should  be  reconsidered. 
The  questions  arising  upon  the  will  i^nd  codicils  of  this  testatrijc 
cannot,  thereforci  as  it  appears  to  me,  be  satisfactorily  disposed  of 
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except  as  an  entire  case.    Another  argument  has  been  founded 
upon  this,  that  the  testatrix,  in  some  of  her  testamentary  papers, 
had  declared  that  particular  legacies  were  given  ''  in  addition^ 
to  those  given  to  the  same  legatees  in  a  prior  instrument ;  that 
in  the  same  instrument  in  which  some  legacies  are  declared  to 
be  additional,  others  are  shown  by  express  words  to  be  substitu- 
tional, and  others  again  are  given  simpliciter  to  persons  who  took 
legacies  under  prior  instruments, — the  testatrix    not  saying  in 
terms,  with  respect  to  those  last  mentioned  legacies,  whether 
they  were  intended  to  be  additional  or  substitutional.    Again,  in 
one  codicil,(a)  the  testatrix  has  said,  that  some  legacies  are  to  be 
additional,  and  has  given  others  simpliciter  ;  but  in  this  particu- 
lar codicil  none  of  the  legacies  are  expressly  stated  to  be  given 
as  substitutes  for  legacies  in  other  instruments.    Upon  the  effect 
to  be  given  to  the  use  or  omission  of  the  expressions- 1  have  re- 
ferred to,  much  argument  has  turned,  and  the  legacies  which  may 
be  affected  by  it  are  numerous,  and  m  some  respects  distinguish- 
able from  each  other.    The  caise  in  this  respect  is  open  to  the 
same  observation  as  I  have  made  with  respect  to  the  argument  I 
£rst  noticed.     The  argument  requires  that  the  entire  case  should 
be  before  me.    I  think,  therefore,  the  proper  course  for  me  now 
to  pursue  is  not  to  allow  or  overrule  the  exceptions,  but  to  send 
the  case  back  to  the  Master  to  review  his  report,  reserving  the 

costs.  * 

[•216]  •But  although  I  cannot  now  finally  dispose  of  any  of 
the  exceptions,  there  is  one  case, — that  of  Mr.  Brown, — 
upon  which,  after  the  lengthened  argument  I  have  heard,  I  shall 
make  a  few  observations,  assuming;  for  the  purpose  of  those  ob- 
servations, that  the  difficulty  I  first  adverted  to  does  hot  exist ; — 
that  is,  assuming,  for  the  purposes  of  argument,  that  all  the  lega^ 
cies,  except  those  to  Mr.  Brown,  have  lapsed  by  the  death  of  the 
legatees  in  the  lifetime  of  the  testatrix,  on  which  hypothesis  all 
her  testamentary  instruments  will  remain  as  evidence  from  which 
to  ascertain  her  intentions  respecting  Mr.  Brown,  but  for  no  other 
purpose. 

By  her  will  the  testatrix,  amongst  other  legacies,  gives  to  thir- 
teen persons,  who  are  named  in  one  sentence,  and  who  are  de- 

(a)  Th«  second  codisil. 
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scribed  only  by  their  names  and  residences,  1002.  a-piece :  Mr. 
Brown  was  one  of  them.    By  the  first  codicil,  after  varying  some 
of  the  bequests  in  her  will,  and  giving  to  the  trustees  of  the 
Chapel  on  Clapham  Common,  at  which  she  attended,  the  sum  of 
of  100/.,  to  be  laid  oat. for  the  benefit  of  the  Chapel,  she  gives  the 
said  Mr.  Brown,  describing  him  in  this  place  as  ''  Minister  of  the 
said  Chapel,''  the  sum  of  100/. ;  and  then  she  confirms  her  wilL 
By  her  third  codicil,  she  gives  to  the  same  Mr.  Brown  the  sum 
of  1002.  in  addition  to  whqt  slie  had  bequeathed  him  in  her  will ; 
and  in  this  codicil  she  confirms  her  frill  a;nd  codicils,  distinguish- 
ing the  will  from  the  codicils.    By  her  fourth  codicil,  she  gives 
to  the  same  Mr.  Brown  100/.,  and  by  this  codicil  she  confirms 
her  will  and  codicils.  She  then  made  afifth  codicil,  in  which  Mr. 
Brown's  name  does  not  appear ;  and  by  that  she  confirms  her 
will  and  former  codicils.    The  legacies  to.Mr.  Brown  in  the  third 
and  fourth  codicils  are  expressed  to  be  in  addition  to  what  she 
had  before  given  him.    The  question  arises  upon  the 
will  and  the  first  codicil.    The  Master  has  ^considered     [*216J 
that  the  legacy  in  the  first  codicil  is  a  mere  repetition  oif 
that  in  the  will,  and  has  allowed  Mr.  Brown  one  legacy  of  100/. 
only,  namely,  that  in  ti^e  first  codicil.     Now,  my  opinion,  subject 
lo  the  question  which  for  the  present  is  reserved,  is,  that  Mr. 
Brown  is  entitled  to  bo(h  these  legacies.     The  legacies  being 
given  by  different  instruments,  the  gifts  in  law  are  two,  and  the 
legatee  must,  therefore,  be  entitled^  to  both  legacies,  unless  the 
effect  of  the  two  separate  gifts  can  be  taken  away  by  something 
to  be  found  in  the  construction  of  the  second  instrument,  or  by 
presumption  of  law.    If  each  of  .the  instruments  simply  gives  a 
legacy  to  the  same  individaai,  it  would  manifestly  contradict  the 
effect  of  one  or  other  instrument^  if  the  legatee  were  not  allowed 
to  claim  both  legacies,  and  accordingly  he^  would  in  that  simple 
case  be  entitled  to  both ;  and,  as  the  right  to  both  Legacies  is  in 
such  cases  found  in  the  construction  and  effect  of  the  instruments, 
no  extrinsic  evidence  is  admissible  to  prove  that  the  legatee  was 
intended  to  take  one  legacy  only.    In  support  of  this,  it  will  be 
sufficient  to  refer  to  the  case  of  Hurst  v.  Beach^{a)  and  Hall  v. 

(«)  5Madd.351. 
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HillJ^a)  I  have  noticed  this  point,  because  it  was  argued  that  the 
rule,  which,  in  the  simple  case  of  two  legacies  given  by  two  dif- 
ferent instruments,  awards  both  to  the  legatee  was  a  mere  legal 
presumption,  and,  it  was  said,  a  presumption  lightly  considered. 
That  is  not  a  correct  view  of  the  case.  If  the  right  of  the  legatee 
in  such  cases  to  both  legacies  depended  upon  a  legal  presumption 
only,  evidence  would  be  admissible  to  rebut  it;  which, according 
to  the  cases  I  have  referred  to,  is  not  permitted.  To  admit  such 
evidence  in  such  a  case  would  be  to  construe  a  writing  by  parol 
evidence.  I  do  not  deny  that  cases  may  be  found  in  which 
the  right  of  the  legatee  in  such  cases  to  both  legacies 
[*217]  *is  spoken  of  as  depending  upon  presumption  ;  but  1  be- 
lieve it  will  be  found  that  the  word  ''  presumption"  h^s  in 
some  at  least  of  such  cases  been  used  not  in  a  very  strict  and  ac- 
curate sense, — not  as  meaning  an  inference  raised  by  Courts  of 
law  independently  of  or  against  the  words  of  an  instrument,  but 
that  the  word  has  been  used  to  denote  an  inference  in  favor  of  a 
given  construction  of  particular  words.  Thus,  for  instance,  in 
Coote  V.  Boyd^(b)  Lord  Thurlow  says,  when  the  preisumption 
arises  from  the  construction  of  words  simply  qiia  words,  no  evi- 
dence can  be  admitted  as  to  the  consequence  of  giving  effect  to 
this  rule  of  law.[l] 

It  does  not,  however,  follow,  that  in  every  case  in  which  l^a- 
cies  are  given  by  different  instruments  the  legatee  will  be  entitled 
to  claim  as  many  legacies  as  there  are  instruments.  The  claim 
may  be  displaced  by  showing  that  the  instruments  contain  in- 
trinsic evidence  that  the  legacies  were  not  intended  to  be  cumu- 
lative, or  by  showing  that  the  case  is  of  that  class  in  which  Ck>urts 
of  law  raise  a  presumption  against  the  accumulation.  -  In:  the 
present  case  it  has  not  been  suggested^*  that,  if,  upon  the  construc- 
tion of  the  will  and  codicils,  Mr.  Brown  is  entitled  to  the  legacies 
given  in  each  instrument  in  which  his  name  appears,  there  is  any 
legal  presumption  to  deprive  him  ef  what  the  will  and  codicils 

(<f)  1  Dm.  &  War.  94.  (6)  2  Bro,  C.  C.  527.     . 

[X\  As  to  the  admission  of  eitrinsic  eTidence  in  the  constrnction  of  a  will*  tea 
Mann  ▼.  Mann,  14  Johns.  Rep.  I,  14 ;  S.  C.  1.  Johns.  Ch.  Rep.  231,  234 ;  Afar- 
tiny.  Drinkwater,  2  Beav.  215 ;  Sturges  v.  Cargill,  1  Sand.  Ch.  Rep.  319 ;  Bun' 
ner  v.  Storm,  id.  357,  361 ;  post,  251,  253. 
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give  him.  He  is  a  stranger,  and  I  may  observe  in  this  case,  as 
I  did  in  Suisse  v.  Lord  Lowther^{a)  referring  to  Pym  v.  Lock^ 
yer,(b)  that  in  the  case  of  legacies  to  strangers  there  is  no  princi- 
ple upon  which  a  Court  of  equity  should  incline  against  cumulative 
legacies.  Those,  therefore,  who  undertake  to  show  that  one  legacy 
only  was  intended,  must  show  that  such  is  the  case  on 
*the  construction  of  the  will  and  first  codicil,  and,  failing  [*218] 
the  proof  of  that,  the  legal  right  must  prevail.  By  the 
legal  right  I  mean  the  right  arising  from  the  legacies  being  given 
by  two  separate  instruments — that  is,  from  there  being  two  dis- 
tinct gifts.  Mr.  Brown,  therefore,  starts  with  that  point  in  his 
favor,  and  also  with  the  observation  that  the  tendency  of  all  the 
modern  decisions  has  been  in  favor  of  cumulation.  The  Lord 
Chancellor  of  Ireland,  in  the  case  of  Russell  v.  Z>tcA;9on,(c).  no- 
tices that  state  of  the  authorities. 

The  first  circumstance  relied  on  in  support  of  the  report  was,  that 
in  the  first  codicil  the  testatrix  has  expressed  that  some  of  the  lega- 
cies thereby  given  are  given  in  addition  to  those  given  by  the  will, 
and  that  that  expression  is  not  used  in  the  bequest  of  Mr.  Brown. 
And  cases  were  referred  to,  in  which  stress  has  been  laid  upon 
like  expressions.  It  would  be  difficult  to  sayj  in  the  abstract, 
what  degree  of  weight  is  due  to  an  expression  like  this.  The 
words  ■*  in  addition"  do  not  in  themselves  add  anything  to  the 
efiect  of  a  simple  bequest  without  those  words.  The  legacies 
would  be  additional  without  them.  The  question  is  not  as  it 
was  put  in  the  argument,  whether  1  am  to  reject  those  words, — 
but  whether  I  am  to  give  a  particular  bequest  less  than  its  proper 
operation,  only  because  superfluous  words  are  used  id  another 
bequest?  The  argument  cannot  be  carried  beyond  that.  It 
arises  only  out  of  the  contrast  between  two  diflierent  forms  of  be- 
quest, to  one  of  which  the  words  are,  to  the  other  of  which  they 
are  not,  applied ;  raising,  it  is  said,  an  inference  that  the  inten- 
tion in  the  two  cases  must  have  been  different,  because  the 
forms  of  expression  are  so.  In  the  simple  case  of  legacies  by 
will  to  each  of  two  individuals,  A.  and  B.,  and  no  other 
^legacies  in  the  will,  and  of  a  codicil  giving  legacies  to    [*219] 

(a)  2  Hare,  434.  ^  {b)  5  Myl.  &  Cr.  29.  (c)  2  Dr«.  ^  War.  133. 
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the  same  individuals  and  one  only  of  those  legacies  (the  legacy 
to  B.)  expressed  to  be  ''  in  addition"  to  the  legacy  given  him 
by  the  will,  the  question  would  arise  whether  less  than  the 
proper  legal  effect  was  to  be  given  to  the  bequest  to  A.,  only  be* 
cause  superfluous  words  were  used  in  the  bequest  to  B.  But, 
whatever  effect  might  be  given  to  the  expression  ^<  in  addition'' 
in  that  simple  case,  if  any  other  circumstance  appeared  in  favor 
of  A.'s  claim  to  both  legacies, — as,  for  example,  if  the  will  con- 
tained legacies  to  C,  D.,  and  E.,  as  well  as  to  A.  and  B.,  and  C, 
D.,  and  B.  were  not  named  in  the  codicil,  a  very  different  ques- 
tion would  arise.  For  the  argument  in  A.'s  favor  then  would 
be, — why  name  A.  in  the  codicil,  and  not  name  C,  D.,  and  E. 
also,  unless  A.  was  intended  to  take  under  the  codicil  as  well 
as  under  the  will  ?(a)  And  in  the  face  of  such  an  argument 
it  might  be  difficult  to  deprive' A.  of  the  additional  legacy 
which  the  law  gave  him.  The  Courts,  certainly,  have  laid 
little  stress  upon  such  words.  Perhaps  it  would  not  be  going 
too  far  to  soy,  that  (bey  have  never  been  relied  upon  in  judg- 
ment except  to  confirm  or  rebut  reasoning  arising  out  of  other 
parts  of  wills.  I  do  not  think  any  case  can  be  produced  in 
which  the  Court  has  acted  upon  such  words  alone  in  depriving 
a  legatee  of  a  legacy  given  him  under  a  second  instrument.  In 
Moggridge  v.  Thdckwelt,{b)  the  circumstance  occurred,  but 
Lord  Thurlow's  judgment  was  founded  upon  other  considera- 
tions ;  indeed,  from  the  nature  of  the  question  in  that  case,  the 
argument  could  scarcely  arise,  the  question  being,  whether  two 
codicils  (each  of  which  contained  a  bequest  to  an  individual, 
in  addition  to  a  legacy  to  the  same  individual)  were  both  to 

operate,  or  whether  one  was  not  a  substitute  for  the  other. 
[^220]    'Yhe  judgment  in  *ihat  case  will  show  how  little  the 

words  referred  to  had  to  do  with  the  decision.  In  Allen 
V.  CaZZotr,(c)  Lord  Alvanley,  referring  to^the  circumstance  that 
one  legacy  was  expressly  given  in  addition  to  another,  said, 
"  That  is  not  an  insignificant  circumstance,  but  it  is  not  decisive; 
for  the  same  thing  was  done  in  one  of  the  codicils  in  Hootep 
v.  Haiton.{h)    But  it  does  strengthen  the  argument  of  those 

(a)  Sm  1  Vea.  juu.  473.  (c)  3  Ves.  389. 

if)  1  Ves  Jan.  464.  (<0  Bro.  C.  C.  390,  ». 
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who  contend  that  one  of  those  dkposHions  was  in  substitution 
for  the  other."  Upon  reference  to  Lord  Alvanley's  judgment  in 
that  case,  it  wilt  be  seen  that  he  founded  his  judgment  upon 
grounds  irrespective  of  the  circumstances  1  am  nowconsideringi 
and  merely  referred  to  rt  at  ttie  end  of  his  argument  in  corrobor- 
ation of  bis  opinion.  In  Barday  t.  Wa%ntn^htj(a)  the  Master 
of  the  Rolls  said,  "  And  I  lay  considerable  stress  on  tiiis,  that, 
where  the  testator  meant  addition,  he  has  expressed  it."  But  on 
referring  to  that  case,  it  will  be  seen^-that  the  Lord  Chancellor  did 
Bot  refer  to  the  legacy  to  Waterman,  (expressed  to^be  in  addi- 
tion,) until  he  had  shown  that  the  case  was  to  be  governed  by 
CwitB  v.  Boyd^  and  was  stronger  than  that  case  in  favor  of ^sub- 
8tit^tion.  In  M^Kenzie  t.  AfKenzieJ^b)  the  Lord  Cliancdiory 
after  referring  to  the  bequest  declared  to  be  exclusive  of  any 
former  provisions,  says,  *'  If  there  were  no  other  facts  connected 
with  this  will  and  codicil,  it  might  be  difficult  to  say  what  weight 
oii^  to  be  attached  to  the  words  used  concerning  that  bequtet ; 
but  there  are  other  circumstances  which,  it  seems  to  me,  lead 
to  a  contrary  inference."  It  19  quite  clear,  therefore,  that,  as 
late  as  M*K^nzie  v.  M*Kenziej  the  Court  was  not  prepared  to 
give  any  stringent  and  independent  effect  to  the  use  of 
*those  words.  In  Russell  v.  Diekswi^  the  Lord  Chan-  [*22i] 
cellor  of  Ireland  seems  to  me  to  have  slated,  with  great 
accuracy,  all  that  can  fairly  be  said  on  the  subject;  he  says,  ''I 
assent  to  the  argument,  that,  if  a  testator  expressly  declares  one 
gift  to  be  in  addition  to  another,  (and  for  this  purpose  the  Court 
is  entitled  to  look  at  other  parts  of  the  same  instrument,  or  at 
gifts  in  other  testamentary  instruments,)  and  in  another  instance 
he  makes  a  gift  without  any  such  declaration,  this  is  a  circum- 
stance to  show  tha^  the  latter  was  intended  not  to  be  additional, 
but  in  substitution.  But  still  too  much  weight  must  not  be  attach- 
ed to  the  variation.  To  hold  that  it  is  conclusive  would  be  go- 
ing^ too  far.  It  is  a  circumstancei  no  doubt,  important  to  show 
that,  where  the  testator  meant  addition,  he  knew  how  to  express 
his  meaning ;  and  a  party  is  entitled  to  rely  upon  it  to  that  ex- 
tent"   Upon  these  authorities  it  is  that  I  found  the  observation, 

(«)  3  V««.  4C3.  (6)  9  Rom.  362.   See  p.  973. 
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that  it  may  well  be  doubted  whether  the  words  in  question  can 
safely  be  relied  upon  except  in  corroboration  otan  aine^ment  aris- 
ing from  other  circumstances, — ^whether  the  use  of  superfluous 
words  in  one  part  of  a  will  is  alone  sufficient  to  reduce  the  proper 
eifect  of  words  in  another  part  of  the  same  instrument, — ^whether 
in  such  a  case  the  rule,  espr^Ho  eorvm  qum  taciie  insuni  nihil 
operaiury  ought  not  to  be  applied. 

But  the  case  does  not  rest  here.  The  argument  founded  upon 
the  words  "  in  addition"  was  met  by  the  observation  that  in  other 
cases  in  thQ^  first  codicil  some  of  the  legacies  given  thereby  wei9 
expressed  tp  be  given  in  lieu  of  those  given  by  the  will ;  aud  in 
answer  to  the  qneistion,  why  did  she  not  in  the  case  of  Mr. 
Brown,  as  in  other  cases,  say  that  her  legacy  was  in  addition  to 
that  given  by  ihe  will,  if  that  ^i^re  her  intention  ?  the  retort  was, 
why  did  not  she  in  this,  as  in  the  case  of  the  other  legacies  given 
in  the  saine  codicil,  say  that  substitution  was  intended, 
[*222]  if  that  were  her  intention  ?  And  'attending  to  the  leffect 
which,  upon  questions  of  construction,. has  been  given  to 
words  like  those  relied  upoU,  I  cannot  say  that  the  argument  ia 
is  not  fairly  met.^  A  like  observation  arises  as  to  other  codicils  in 
which  the  words  ''  in  addition"  are  used,  except  that  those  codi- 
cils being  made  at  different  times,  less  weight  is  due  to  the  ex- 
pressions than  when  the  observation  arises  upon  different  lega« 
cies  in  the  same  instrument 

Another  argument  which  suggests  itself  in  favor  of  Mr. 
Brown's  claim  to  the  legacy  in  the  will,  in  addition  to  that  in  the 
first  codicil,  has  great  weight  with  me.  The  will  contains  ]ega« 
cies  to  many  persons,  other  than  Air.  Brown,  whose  names  ttte 
jiot  mentioned  in  the  codicil ;.  and  the  question  niiturally  arisesi 
why  is  he  named  in  the  codicil,  and  the  othe^L  legatees  who  itfe 
also  named  in  the  will  omitted,  unless  the  testatrix  intended 
something  more  in  the  case  of  Mr.  Brown  than  the  others  named 
in  her  will  only  ?  Thus,  unless  I  am  in  errors  and  I  have  care- 
fully read  the  will  upon  this  point — there  are  thirty-four  legatees 
in  the  will,  including  the  gifts  to  charities,  who  are  not  named 
in  the  first  codicil,  and  amongst  these  are,  I  believe,  twenty  who 
are  not  i>amed  in  any  subsequent  codicil.  Why  is  Mr.  Brown 
named  in  the  first  codicil,  and  the  thirty-four  omitted  ?    But  the 
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fall  force  of  the  observation  is  not  seen  until  the  will  is  examined 
in  detail.  Mr.  Brown  is  one  of  thirteen  legatees  bracketed  to- 
gether in  the  will,  to  whom  the  testatrix  gives  1002.  each.  Of 
this  class,  five  are  not  mentioned  in  any  subseqaent  paper.  The 
others  are  mentioned  in  the  first,  second,  or  fourth  codicil,  that 
is,  at  different  times.  Again,  the  testatrix  by  her  will  gives  200/. 
each  to  Miss  Hennell,  Miss  Hall,  Miss  Fox,  and  Miss  Hearn, 
bracketing  them  together.  By  her  first  codicil,  she  gives  lega- 
cies of  the  same  amount  to  Miss  Hennell,  Miss  Hall,  and  Miss 
Hearn,  bracketing  them  together,  but  omitting  Miss  Fox. 
Again,  by  her  *will,  she  gives  legacies  of  1002.  each  to  [*223] 
thirteen  charities^  bracketing  them  together.  In  her  se- 
cond codicil  she  gives  1002.  each  to  seven  of  these  charities, 
omitting  the  other  six  which  are  named  in  the  will.  The  gift  of 
legacies  by  the  cqdicil,  of  the,  same  amount  as  legacies  by  will, 
to  some  only  of  a  class,  admits  of  no  explanation  unless  it  is  sup- 
posed that  her  intentions  as  to  some  were  difierent  from  what 
they  were  as  to  the  others ;  unless,  indeed,  the  omission  to  notice 
the  others  is  to  be  attributed  to  want  of  care.  But  if  want  of  Care 
be  admitted  as  an  hypothesis  to  explain  this  point  in  the  will  and 
codicils,  there  is  no  reason  why  that  .want  of  care  should  not  be 
adngiitied  to  explain  the  omission  of  words  of  addition  in  the  first 
codicil.  I  cannot  suppose  the  testatrix  had  forgotten  her  will. 
The  words  "  in  addition"  refer  to  it.  From  the  repeated  refer- 
ence to  the  will,  which  the  codicils  contain,  I  must  assume 
either  that  she  had  the  will  before  her,  or  t^at  she  was  familiar 
with  the  contents  of  it. 

Again,  the  legacy  given  by  the  will  and  that  given  by  the  first 
codicil  are  to  carry  interest  from  different  dates,  for  those  given 
by  the  first  codicil  must  stand  in  the  same  situation  as  new  lega- 
cies given  by  that  codicil.  .  A  like  circumstance  was  relied  upon 
by  the  Lord  Chancellor  in  the  case  of  M*Kenzie  v.  NPKenzie. 
The  difference,  in  this  instance,  between  the  legacies  is  not  cer- 
tainly very  considerable,  but  it  distinguishes  the  legacy  in  the 
codicil  from  that  in  the  will ;  and  in  cases  like  the  present,  in 
which  the  reasoning  is  necessarily  technical,  whatever  distin- 
guishes the  legacies  is  favorable  to  the  claim  of  the  legatee  to 
both,  although  it  is  not  conclusive. 
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Again,  the  legacy  by  the  will  is  to  Mr.  Brown  as  an  individual, 
named  with  a  great  number  of  other  persons  not  sustain- 
[*224]  ing  any  particular  character.  The  legacjr  in  *the  codi- 
cil is,  both  in  terms,  and  by  the  context,  given  to  him  in 
the  character  of  the  minister  of  the  chapel  which  the  testatrix  at- 
tended. Again,  the  third  ^nd  fourth  codicils  show  that  her 
bounty  to  Mr.  Brown  was  not  exhausted  by  the  former  gifts, 
which  she  had  made  to  him,  although  this  observation  is  render- 
ed unnecessary  by  the  observation  I  made  at  the  outset,'  that  in 
these  cases  of  legacies  to  strangers  (differing  sometimes  in  that 
respect  from  legacies  to  children)  there  is  no  measure  which  can 
be  applied  to  the  intended  bounty ;  and,  therefore,  when  you 
find  a  testatrix  giving  legacies  by  different  instruments  to  a  stran- 
ger, there  is  not  the  slightest  ground  for  presuming  beforehand 
that  she  did  not  mean  that  each  instrument  should  have  a  sepa« 
rate  opemtion.(a) 

Lastly, — although  I  confess  that  the  expressions  which  the 
testatrix  uses  about  confirming  her  will,  and  confirming  her  will 
and  codicils,  I  never  could  feel  had  any  great  force ;  for,  if  she 
makes  a  codicil  and  confirms  her  will,  she  only  means  to  confirm 
her  will  so  far  as  the  will  is  not  altered  by  the  codicil ;  yet  such 
expressions  have  been  relied  upon  in  Moggridge  v.  Thack- 
well,{b)  and  Quy  v.  Sharp^{c)  and  many  other  cases,  and  1  am, 
therefore,  bound  to  treat  them  as  not  immaterial,  at  least,  in  a 
doubtful  case.  The  above  observations  appear  to  me  nearly  to 
exhaust  the  observations  which  arise  upon  Mir.  Brown's  claim, 
except  in  so  far  as  that  claim  may  hereafter  be  affected  by  the 
Misister's  report  upon  the  whole  case. 

The  argument  which  appeared  to  me  entitled  to  most  weight 

was  that  which  was  founded  on  the  cases  of  The  Duke 

[*226J    of  Si.  Albans  v.  lAn-d  Beauclerk,{d)  Coole  v.  ^Boyd^ 

Hemming  v.  Chtrrey^{e)  and  Attorney  General' v.  Har- 

ley.{g)    It  was  said,  that  it  was  manifest  that  in  making  the  first 


(a)  S66  %  Hare,  436. 

(b)  1  Ves.  Jan.  464. 

(e)  1  Myl.  iL  K,  589.  (s)  4  Madd,  963, 

(d)  3  Atk.  636. 


(e)  2  S.  &  S.  311 ;  S.  C.  nom.  Hemimng 
r.  Clutterhueh,  1  Bligh,  N,  C,  479. 
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codicil  the  testatrix  was  revising  her  will,  and  that,  thereforej 
substitution  and  not  accumulation,  was  the  work  that  her  mind 
was  employ^  upon,  and  that  the  paper  itself  (the  first  codicil) 
was  consequently  to  be  substituted  for  the  will,  as  far  as  con* 
cerped  the  legatees  therein  named.  There  are,  however,  obser- 
vations which  at  present  appear  to  show  that  argument  not  to  be 
conclusive.  But  upon  this  part  of  the  case,  for  the  reasons  which 
induce  me  to  send  the  case  .back  to  the  Master,  I  abstain  from 
expressing  my  opinion. 


The  teslatrii  beqaeothed  15002.  to  Mn.  B.  for  her  life  for  her  separate  me,  with 
remaioder  to  her  hnebsnd  for  hb  life,  and  with  remainder  to  all    and  every  the 
child  and  children  of  Mrs.  B.,  living  at  her  decease,  in  eqaal  shares.    Afterwards 
by  a  codicil,  the  testatrix  rsToked  the  said  legacy  of  1500/.  giyen  by  her  will 
to  Mrs.  B.,  her  hasband  and  children,  and  instead  thereof  gaye  lOOOI.  to  each  of 
them  upon  similar  trusts  for  the  said  Mn.  B.,  her  husband  and  children,  as  were 
contamed  in  her  wUl  as  to  the  15002.    The  legatee,  Mrs.  B.,  died  in  the  lifetime 
of  the  testatrix,  leaving  her  husband  an4  seven  children.    One  child  afterwards 
died  in  the  lifetime  of  the  testatrix  : — Held,  that  the  hasband  and  six  children 
who  survived  the  testatrix  were  entitled  to  80002.,  to  be  settled  for  the  benefit  of 
tiie  husband,  with  remainder  to  the  children. 
As  to  the  legacy  in  respect  of  any  child  of  Mrs.  B.,  who  (if  Mrs.  B.  had  herself 
survived  the  testatrix)  should  have  survived  the  testatrix,  and  died  in  the  lifetime 
of  Mrs.  B.,  qumre* 

At  the  request  of  Ann  Sherer,  the  Master  also  made  his  separ- 
ate report,  finding  that  500Z.  was  due  to  the  said  Ann  Sherer  un- 
-  der  the  first  codicil,  and  600/.  under  the  second  codicil ;  and  that 
Mary  Bean,  the  wife  of  Edward  Bean,  died  in  June,  1841,  in  the 
lifetime  of  the  testatrix,  and  left  her  husband,  the  said  Edward 
Bean,  and  seven  children,  namely,  Edward,  William,  Mary  Ann, 
Louisa,  Francis,  and  Emma,  (all  of  whom  were  still  alive,)  and 
Charles,  who  survived  his  mother,  and  died  in  April,  1842,  in 
the  lifetime  of  the  testatrix  ;  and  the  Master  found  that  the  said 
Edward  Bean,  and  his  said  children  Edward,  William,  Mary 
Ann,  Louisa,  Francis,  and  Emma,  and  the  personal  represedta- 
tive  of  Charles,  were  under  the  first  codicil  entitled  to 
7000Z.  ;(a)  and  that  ^Edward  Bean,  having  survived  his    [*226] 
wife,  was  entitled  to  receive  the  interest  and  dividends 

(a)  See  WiU,  leg.  10 ;  Second  Codidil,  leg.  5,  ante,  p.  207. 
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for  his  life,  and  the  other  legatees,  his  children,  and  the  ^rsonal 
representative  of  the  deceased  child,  were  entitled  to  the  7600/. 
upon  his  decease  in  equal  shares ;  and  that  Edward  Bean  was 
entitled,  under  the  fourth  eodicil,  to  lOOOZ. 

The  executor  took  exceptions  to  the  report,  raising  the  question 
whether  Mr.  Bean  and  his  family  were  entitled  to  more  than  one 
sum,  of  1000/.,  or  how  many  sums  they  were  entitled  to.  The 
legatees  also  excepted^  raising  the  question,  whether  they  were 
not  entitled  to  8000/.  or  9000/.,  instead  of  7000/.,  as  found  by  the 
Master. 

Mr.  Russell  and  Mr.  HargravSj  for  the  executor. 

The  Solicitor  General  and  Mr.  Bigg^  for  the  legatees,  Bean 
and  his  children. 

Mr.  Crauftjrdi  for  Ann  Sherer,  the  legatee. 

The  case  of  Stewart  v.  Gamett^{a)  was  cited  as  an  authority 
for  the  construction  which  would  limit  the  amount  of  the  legacy. 

11/A  Mcarch. — ^Tice-Chancellor  : — I  may  finally  adjudicate 
upon  the  exceptions  with  regard  to  the  legacy  to  Mr.  Bean  and 
his  family.  The  testatrix  by  her  will  gave  1600/.  to  trustees, 
upon  trusts  which  may  be  shortly  stated  as  being,,  for  Mrs.  Bean 
for  life  for  her  separate  use,  with,  remainder  to  her  husband  for 
life,  with  remainder  to  her  children  living  at  her  death.    Then 

comes  this  extraordinary  Isequest :  "  I  hereby  revoke  the 
[*227]    legacy  of  1500/.,  given  *by  my  said  will  to  Mrs.  Bean, 

her  husband,  and  children,  and  instead  thereof  give  the 
sum  of  lOQO/.  to  each,  of  them,  upon  similar  trusts  for  the  said 
Mrs.  Bean,  her  husband  and  children,  as  are  contained  in  my 
said  will  as  to  the  said  sum  of  1500/."  One  party  has  contended 
before  me  that  under  this  bequest  there  ought  only  to  be  one 
legacy  of  1000/.,  substituted  for  the  1600/.  given  by  the  will ;  or 

(a)  3  Sim.  398. 
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if  I  give  more  than  1000/.,  then  that  the  words  "  to  each  of  them" 
are  to  be  understood  as  making  Miv  Bean  one  legatee,  Mrs.  Bean 
another,  and  the  class  of  children  a  third,  so  that  3000/.  only 
ought  to  be  given.  On  the  other  side  the  argument  has  been 
that  I  am  to  give  a  clear,  sum  of  8000/.,  namely,  1000/.  to  Mr. 
Bean,  1000/.  to  M«.  Bean,  and  1000/.  to  each  of  th^  six 
surviiring  children  ;  the  seventh  child  having  died  in  the  lifetime 
of  the  testatrix.  Mrs.  Bean  also  died  in  the  lifetime  of  the  testa- 
trix ;  but  if  she  is  a  legatee,  according  to  the  argument  to  which 
I  am  now  adverting,  the  legaey  must  still  be  raised,  as  it  is  given 
to  her  for  \\i%  with  remainder  to  the  children,  and  there  are  those 
interested  in  remainder  still  alive  to  take  ihe  legacy.  It  is  be« 
tween  these  opposite-arguments  that  I  am  now  to  give  an  opinion. 

One  argument  was  founded  upon  this,  that  there  was  no  legacy 
in  the  will  to  the  persons  claiming  beneficially,  the  legacy  being 
to  trustees ;  but  the  testatrix  here  says,  <'  I  revoke  the  legacy  of 
1600/.^  given  by  my  will  4o  Mrs.  Bean,  her  husband  and  chil- 
dren ;"  and  the  only  legacy  given  to  them  being  that  given  to  the 
two  trustees  by  the  will,  it  is  quite  clear  that  she  herself  under- 
stood that  the  legacy  ta  trustees  for  them  was  a  legacy  to  them ; 
and  so,  in  a  very  intelligible  sense  of  the  term,  it  was.  I  do  not 
therefore  attribute  any  weight  to  that  argument  Then,  assum- 
ing that  to  be  so,  I  think,  upon  the  construction  of  the  word 
"  children,"  which  creates  tfie  difficulty,  1  nmst,  against 
*the  argutnent  of  the  Solicitor  General,  though  without  [*228] 
Saying  it  makes  any  difference,  bdd  that  "children'' 
means  the  children  mentioned  in  the  will,  because  she  speaks  of 
legacies  given  to  Mrs.  Bean,  her  hust)and  i^d  children,  and  then, 
after  revoking  that  gift,  she  beqaeath9  another  sum  of  1000/.  on 
further  trusts  for  Mrs.  Bean»  her  husband  and  children.  I  can- 
not, ther^ore,  see  any  ground  for  saying  that  these  "  children" 
are  not  the  same  '<  children"  as  were  spoken  of  in.  the  other  in- 
strument, lliat  raises  the  whole  argument :  the  children  men- 
tioned in  the  wi^  are  the  children  who  survived  Mrs.  Bean,  and 
the  diildren  in  die  codicil  must  also  be  taken  to  be  the  children 
who  survived  Mrs.  Bean. 

Upcm  the  rest  of  the  case,  if  I  knew  what  the  testatrix  meant^ 
and  were  at  liberty  ta  construe  her  will  with  reference  to  that 
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knowledge,  there  would  be  not  difficulty  in  construing  it  in  either 
way.  If  she  meant  to  give  one  legacy  of  10002.,  I  should  cou* 
stnie  the  will  thus :  ^  Instead  of  1500/.  I  give  1000/.,''  pausing 
there,  "  to  each  of  them  on  similar  trusts ;"  that  is  to  say,  "  I  give 
lOOOZ.  to  the  same  legatees,  so  far  as  each  is  concerned,  on  the 
trust  before  mentioned  in  the  will."  That.i^ould  do  no  violence 
to  the  grammatical  construction  of  the  sentence,  nor  to  the  lan- 
guage of  the  will.  If,  on  the  other  hand,  I  am  to  take  it  that  the 
other  argument  is  right, — that  there  were  (o  be  as  many  sums  of 
10002.,  as  there  are  legatees,  (a  very  rational  purpose,)  i  might 
then  suppose  that  the  testatrix  meant  to  increase  Mrs.  Bean's 
means  as  her  family .  increased,  forgetting,  perhaps,  that  a  child 
born  one  day  might  die  the  nextj  and,  therefore,  she  might  not 
want  the  provision  for  that  child.  She  still  may  have  intended 
to  increase  the  means  of  the  legatee  according  to  the  number 
of  children  she  had,  in  which  case  the  legacy  would  read  thus : 

'<  I  give  as  many  sums  of  10002.  as  there  are  children', 
[•229]    and  I  direct  each  to  be  settled  like  the  1500/. ;"  *that  is, 

to  Mrs.  Bean  for  life,  remainder  to  the  husband  for 
life,  remainder  to  such  of  the  children  as  shall  survive  the 
mother.  There  is  nothing  in  the  words  of  the  will  to  pre- 
vent the  Court  from  construing  the  will  either  way,  supposiog 
the  intention  to  he  known.  I  know  nothing,  however,  of  the  in- 
tention, except  from  the  will  and  codicil.  Bat,  in  a  case  wber« 
there  is  abundant  chance  that  the  Court  may  go  wrong,  the  only 
thing  I  can  do  is  to  take  the  words  as  they  stand,  m  thehr  natural 
meaning,  and  give  effect  io  them  accordingly. 

Now,  the  testatrix  gives  1000/.  « to  each  of  them,"  Mr.  Bean, 
Mrs.  Bean,  and  her  children,  how  mumy  soever  there  might  be. 
The  Master  thought  the  children  Vfere  the  last  antecedent ;  and, 
therefore,  he  measured  the  amonnt  of  the  legacy  by  the  number 
of  children.  la  doing  that,  he  has,  perhaps,  inaccurately  applied 
his  own  rule ;  he  lias  given  7006/.,  although  one  of  the  children 
died  in  the  lifetime  of  the  testatrix.  But,  if  the  right  course  is  to 
determine  the  amount  of  the  gift  by  reference  to  the  last  ante- 
cedent, it  appears  to  me  that  not  the  children  only,  but  "  Mrs. 
Bean,  her  husband  and  children,"  must  be  considered  the  last 
antecedent.     There  is  no  ground  for  severing  the  last  word 
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from  the  other  words  which  are  conjoined,  and,  therefore,  in  that 
view  of  the  case,  the  number  of  thousands  would  be  eight.  Mr« 
Bean's  1000/.  must  be  raised,  for  he  is  still  living ;  Mrs.  Qean's 
mast  be  raised,  because  it  is  giYen  with  remainder  to  the  chil-^ 
dren,  and,  as  there  are  six  children's  legacies,  each  of  these  six 
must  be  raised,  for  they  have  survived  the  testatrix  and  Mrs« 
Bean.  If  the  words  of  the  gift  had  stopped  there,  no  serious 
question  would,  I  think,  have  arisen.  The  bequest  is  satisfied 
by  the  construction  I  have  adverted  to,  and  no  violence  is  done 
to  the  language  of  the  instrument. 

The  only  question,  then,  arises  out  of  the  subsequent 
*words,  and  what  I  feel  bound  in  this  case  to  ask  myself    [*230] 
is  simply,  whether  the  subsequent  words  are  so  strong 
as  to  negative  in  point  of  effect  the  meaning  of  the  prior  words? 
Now,  the  argument  was,  that  the  legacy  was  only  given  to  such 
children  as  should  survive  Mrs.  Bean.    Suppose  Mrs.  Bean  to 
have  been  living,  and  that  it  was,  therefore,  uncertain  whether 
the  children  would  survive  her  or  not ;  until  the  mother  dies,  it 
is  impossible  to  know  which  child  will  survive.    Another  obser- 
vation which  occurred  to  me  was,  that,  according  to  the  argu* 
ment  in  support  of  the  larger  construction,  Mrs.  Bean  might  have 
lived,  and  gone  on  having  children  for  twenty  years  after  the 
death  Qf  the  testatrix,  and  the  legacy  of  1000/.  would  attach  on 
the  birth  of  every  child,  although  the  child,  might  be  born  to-day, 
and  die  to-morrow.    She  might  tiever  have  more  than  one  child 
in  existence  at  the  same  time,  and  yet  the  legacies  might  be  in- 
creased 20,000/.,  without  the  charge  on  Mrs.  Bean,  by  reason  of 
the  increase  of  her  family  having  undergone  any  change.    The 
possibility*  of  such  a  result  would  certainly  make  it  very  probable 
that  the  Master  was  wrong ;  but  I  cannot  say  that  they  are  con- 
sequences which  make  it  impossible  so  to  construe  the  will. 
When,  therefore,  I  have  plain  and  distinct  words  giving  1000/. 
"  to  each,"  there  being  a  plain  antecedent,  and  nothing  but  con- 
jecture to  alter  or  restrict  the  mealiing,  with  no  actual  incon- 
sistency, and  no  impossibility  of  giving  effect  to  words  which 
the  testatrix  uses,  I  think,  the  declaration  of  the  Court  ought  to 
be,  that  the  sum  of  8000/.  is  to  be  raised,  namely  1000/.  a-piece 
Vol.  IV.  26 
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for  Mr.  and  Mrs.  Bean,  and  each  cl  their  children  who  survived 
the  testatrix. 

It  is  not  necessary  and  I  do  not  mean  to  express  any  opinion 

as  to  what  would  have  become  of  any  child's  legacy  in  an  event 

which  did  not  happen,  that  of  Mrs.  Bean  having  survi- 

[*2^i]    ved  the  testatrix,  and  one  or  more  of  *ber  children,  who 

also  survived  the  testatrix,  having  died  in  the  lifetime  of 

Mrs.  Bean,  the  mother. 


Reaioniog^  in  aid  of  the  eonstruction  of  repeaM  ten^aciee  where  the  words  "  in  addi- 
tion" and  '*  in  sobetiiution"  ase  iiaed  in  tome  eaeee,  and  not  in  olhera,  and  the 
latter  words  are  only  used  in  eases  where  the  -  diversity  of  the  legacies  would 
otherwise  prevent  them  from  being  constrned  as  substitutionary. 

Application  to  the  earlier  instruments  of  a  construction  of  certain  words  founded 
upon  the  use  made  by  the  testatrix  of  those  words  in  the  later  instruments. 

The  right  of  a  legatee,  under  the  general  rule  of  eonstruction,  to  seTeral  legaeiea 
bequeathed  by  diiTerent  instrnmenta  is  net  repelled  by  circumstances  which  only 
raise  a  mere  balance  of  argument  that  the  legacies  are  substitutional.  In  such  a 
ease,  the  pecuniary  legatees,  and  not  the  residuary  legatees,  are  entitled  to  the 
benefit  of  the  doubt  which  the  form  of  the  bequest  has  created. 

The  decision  in  the  case  of  the  Duke  of  Sl  Albofu  t,  Beuuelerk  fonikded  HpOQ 
the  consideration  that  the  codicils  were  part  of  the  same  instrument  as  the  will. 

Cases  in  which  the  effect  of  the  first  gift  would  depend  in  some  measure  on  the 
events  which  should  happen  amongst  the  legatees,  and  in  which,  repeated  be- 
qnetts  have  been  construed  as  subetitatienary,  fh>m  changes  amongst  the  lega- 
tees or  alterations  In  their  petitieBj  which  had  eccnrred  between  the  daterof  the 
several  instmments. 

Difference  of  construction,  where  al>  the  legatees  in  a  will  are  provided  for  in  a 
codicil,  and  where  the  codieil  contains  repetitions  of  some  of  the  legacies  in  the 
will,  but  not  of  all. 

The  Master  made  his  general  report  in  July,  1844. — The  ex- 
ecutors excepted  to  the  report  in  several  cases  where  the  Master 
had  allowed  legacies  of  the  same  amount  to  the  same  persons,  and 
also  in  some  cases  where  the  identity  of  the  otgects  was  dispu- 
ted.{a)  Some  parties,  whose  claims  were  disallowed  by  the  Mas- 
ter,  also  excepted  to  the.  report. (6) 

(a)  The  exceptions  taken  by  the  executors  are  shown  by  the  oambeis  I.  lo 
XLII.,  respectively,  in  tTiQ  maj|rin  of  the  preceding  pages,  (S04  et  $eq.^  in  which 
the  will  and  codicil*  are  stated.    Ten  of  the  exceptions  (XXXII  to  XLI)  depended 


(6)  Those  exceptions  are  not  numbered.    See  infrm^  p.  351  et  »eq. 
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1844:  6th,  7tk,  9lk,  IQth  and  llih  D$cember.-^The  excejv 
tioi^  were  argued  by  Mr.  Tintie^  aod  Mr.  Bargrave,  for  the 
execaton 

Mr.  Cooper^  Mr.  Walker,  Mr.  Kenyan  Parker,  Mr.  Lowndes^ 
Hr.  Houpelk  Mr.  BimiUy,  Mr.  Elmslev,  Mr.  H^i^/cecA:,  Mr. 
Bickmr,  Mr.  ToU^Ti  Mr.  ColUm^  Mr.  Goodeve,  Mr.  fiS"^, 
Mr.  Simpson,  Mr.  TerreU,  Mr.  Pr^,  Mr.  ^tt,  Mr.  Craiqford, 
Mr.  S^Medf  and  Mr.  SmUk,  appeared  for  the^  various  legateeSp 
whose  legacies  were  ia  .questipoi  aad  for  the  defendants  in  thts 

Tige-Chancellor  : — ^In  this  case  a  great  naoiber  of  excei>> 
tions  have  been  taken  to  the  Master's  report.    Of  these, 
forty-two  have  *been  taken  by  the  exeeutor,  objecling^  to    [^232] 
legacies  which  the  Master  has  allowed ;  and  these  I  shall 
first  consider. 

•  The  questions  upon  which  the  first  tweaty-nine  of  these  forty- 
Iwo  exoeptions ,  depend  are  the  same  which  I  partiaity  observed 
upon  whto  this  case  was  before  me  in  March  last,  and  they  may 
be  thus  explained : — A  legacy,  for  example,  is  be<|neathed  to  a 
given  individual  by  the  will^  or  a  codicil  thereto.  A  legacy  is 
afterwards  given  to  the  same  individual  by  the  first  or  some  sub- 
sequent codicil.  This  occurs ^in  those  instances  which  are  the 
subject  of  the  first  tweoty-nine  exceptions  taken  by  the  executor. 
Some  of  the  legacies  thns  given  in  the  later  instrument,  are  ex- 
pressed to  be  ^'  in  addition"  to  the  legacies  given  to  the  same  leg- 
atees by  the  will  or  some  prior  codicil.  Others  are  expressed  in 
the  later  instrument  to  be  substituted  for  those  in  the  will»  or 
prior  codicil.  Others  are  in  the  later  instrument  or  instruments 
given  simplieiter,  not  saying  whether  ^  in  addition  to/'  or  "  in 
substitution  for,"  those  given  by  the  prior  instrument  Upon  the 
first  and  second  class  no  questions  arise.    Upon  the  third  and 

Bot  ov  any  question  of  eonttrnotioB,  Vat  on  tha  validity  of  the  appointmont  hy  Mr. 
WilMB>  nador  whieh  tho  ton  9iabto»  elaimod.  Those  excepitflna  were  orermled : 
«■  (hey  arose  opon  the  peculiar  eireomatancea  and  form  of  the  appoiatoaent,  it  hat 
not  beenlboaght  uaeful  in  this  report  to  notice  the  in  further. 
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fast  dla39,  the  question  is,  whether  the  legacies  in  the  later  instru- 
ment are  cumnlative  upon,  or  stibstittHionary  for,  those  in  the 
prior  instrument.  The  Master  has  found  that  the  legacies  in 
certain  cases  are  cumulative,  and  the  first  twenty-nine  exceptions 
dispute  that  finding. 

The  argument  in  support  of  the  exceptions  was  two-fold:  first, 
it  was  foimded  upon  the  inference  said  to  arise  from  the  amplica- 
tion of  the  words  ^'  in  addition**  to  some  of  the  legacies,  and  the 
omission  of  those  words  in  other  cases :  secondly,  it  was  said, 
that  in  many  instances  the  legacies  given  by  the  later-instrument 
or  instruments  were  expressly  or  necessarily  repetitions  of,  or 
substitutional  for,  the  legacies  in  the  prior  instrument ; 
[*233]  *and  that  the  instances  in  which  that  repetition  or  sub- 
stitution occurred,  and  the  instances  in  which  the  lega- 
tees flamed  iu  botii  were  the  same,  were  so  outflerous,  that  the 
Court  must  infer  that  the  later  instrnmeni  itself  was  a  substitu- 
tion pro  tanto  for  an  integral  part  of  the  prior  instrument.  The 
latter  argument  does  not  apply  to  the  whole  of  the  first  twenty- 
nine  exceptions  taken  by  the  executors,  but  to  a  great  number  of 

them. 

In  order  to  avoid  unnecessary  repetition,  I  shall  here  refer  to 
the  observations  I  made  when  the  case  was  before  me  in  March 
last,  as  to  the  degree  of  weight  to  be  attached  to  the  words  ^  in 
addition.**  To  those  observations,  as  far  as  they  go,  I  still  ad- 
here. It  was  said,  indeed,  on  the  argument  of  the  present  excep- 
tions, that  I  had,  in  the  observations  I  made  in  March,  given  too 
much  weight  to  the  circumstance  that  the  testatrix  had  in  certain 
eases,  expressly  substituted  some  legacies  for  others ;  it  was  said, 
that  the  force  of  that  circumstance  (as  I  used  it  for  the  purpose 
of  neutralizing  the  efl*ect  of  the  words  "  in  addition'^  in  other  cases) 
was  destroyed  by  the  critical  observation,  that  she  had  in  no  case 
expressed  substitution,  except  where  such  expression  was  strictly 
necessary  in  order  to  prevent  the  bequest  from  being  cumulative ; 
wing,  it  was  said,  to  the  materi  al  diflerence  between  the  gift  in  the 
later  instrument,  and  that  in  the  prior  one,  or  to  some  other  difier- 
ence  between  them.  If  it  had  appeared  that  this  criticism  was  just, 
and  consistently  so,  throughout  all  the  testamentary  papers,  I  will 
not  sav  in  a  case  like  this,  into  which  reasoning  of  a  technical 
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ctiaracter  must  necessarily  enter,  what  weight  I  might  have  felt 
bound  to  give  to  it ;  although  I  cannot  refrain  from  observingp 
that,  except  in  a  technica)  point  of  view,  the  argument  is  far  from 
satisfactory.  It  supposes  the  mind  of  the  testatrix  to  bave- 
been  alive  to  the  necessity  of  guarding  by  express  *words  [*234] 
against  a  legacy  being  cumulative  where  she  meant  it  to 
be  substitutionary  j  yet,  with  this  necessity  presept  to  her  mind 
and  acted  upon  in  many  instances,  she  is  supposed  to  have  rea- 
soned and  acted  upon  the  belief  that  express  words  were  not  ne- 
cessary in  those  cases  about  which  the  present  contest  has  ari- 
sen ; — overlooking  as  well  the  law  which  the  argument  supposes 
her  to  know,  as  the  inference  which  must  arise  from  her  having 
in  the  later  instrument  named  some  only  of  the  legatees  whose 
names  appear  in  the  prior  instrument.  If,  however,  I  were  to 
admit  that  the  criticism  were  just,  and  to  give  full  effect  to  the 
observation  founded  upon  it,  the  only  consequence  would  be,  that 
I  should  have  to  dispose  of  this  part  of  the  case  with  reference  to 
the  effect  to  be  given  to  the  woids  "  in  addition  f  and  the  obser- 
vations I  formerly  made  upon  those  words  show,  that,  in  my 
judgment,  they  are  in  this  particular  case  more  than  counterbal- 
anced by  other  considerations.  But,  in  truth,  the  criticism  is  not 
correct,  or,  at  least,  not  uniformly  so.  Upon  examining  the  will 
and  codicils,  it  appears  that  the  argument  is  not  borne  out  by 
facts.  The  testatrix,  for  example,  expressly  revokes  legacies 
given  by  the  will  to  persons  who  have  died  since  the  will  was 
made.  I  cannot,  therefore,  but  conclude  that  I  should  be  giving 
this  testatrix  a  credit  to  which  she  is  not  entitled,  if  I  were  to  as- 
sume that  her  expressions,  whether  of  addition  or  of  substitution, 
have  been  used  yrith  any  such,  definite  and  exact  attention  as  the 
argument  supposes.  Before  parting  with  this  argument,  how- 
ever, I  must  otMierve  that  it  is  an  argument  which  cuts  both  ways, 
for  it  admits,  that,  wherever  there  is  a  difference  between  legacies 
to  the  same  individual  in  different  instruments,  that  difference  is 
in  favor  of  accumulation,  unless  substitution  is  expressed  or 
proved  aliunde.  1  think,  therefore,  now  as  formerly, 
that  the  inference  drawn  *from  the  use  of  the  words  "  in  [*235] 
addition"  in  some  places  was  materially  weakened,  if  not 
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destroyed,  by  ttie  maay  instances  of  express  sabstitution  in  ether 
cases. 

In  the  observations  which  I  made  when' the  case  was  formerly 
before  me,  my  attention,  was  directed  principally  to  the  case  of 
Mr.  Brown  ;  but  now  that  I  have  all  the  legacies  tinder  the  codi^ 
cils  before  me,  I  am  in  a  condition  to  notice,  that  in  the  legacies 
to  persons  other  than  Mr.  Brown,  whose  legacies  are  not  dis- 
puted, difierences  exist  between  the  bequests  in  the  different 
instruments,  and  other  circumstances  present  themselves,  which 
support  the  claims  of  the  legatees  to  cumulative  legacies ;  and 
whatever  supports  the  claim  of  one  legatee,  whose  legacy  is  not 
expressed  to  be  additional,  supports  the  case  of  every  other  lega« 
tee  standing  in  the  same  predicament ;  as,  for  example,  in  the 
case  of  the  annuity  to  Anthony  Eicke  under  the  first  codici(,(ii) 
said  to  be  substitutionary  for  a  gross  sum  of  600/.  in  the  will ; 
and  again,  in  the  ca^  of  the  legacy  of  1000/.,  in  the  first  codicil, 
to  be  equally  divided  between  Harry  Sherer's  children,(6)  said  to 
be  substitutionary  for  a  gross  sum  of  500/.  given  him  by  the 
will  ;(c)  and,  again,  in  the  case  of  the  1000/.  given  to  John 
Sherer  by  the  fourth  codicil,  which  ^ revokes  the  bequest  to  him 
of  the  residue,(c/)  and  other  cases,  which  a  careful  perusal  of  the 
testamentary  papers  will  show.  ^ 

If,  then,  T  had  only  to  deal  with  the  first  exception,  and  the 
testatrix  had  made  only  the  first  codicil  to  her  will,  I  should 

probably  have  felt  no  serious  difficulty  in  holding  that  the 
[*236J    general  rule  of  law  must  prevail,  and  *effect  be  given  to 

the  will  and  codicil  in  Mr.  Brown's  favor,  notwithstand- 
ing the  use  of  the  words  "  in  addition"  in  the  first  codicil.  The 
principal  difficulty  I  have  felt  upon  this  part  of  the  argument  has 
arisen  out  of  the  codicils  in  which  the  samp,  or  words  of  equiva- 
lent import  are  used,  in  a  manner  well  calculated  to  enforce  the 
irbservation,  that,  in  the  vocabulary  of  this  testatrix,  if  not  in  law, 
tl^:  wticds**  in  addition*'  were  not  without  specific  force.  And  if  I 
could  safely  arrive  at  that  conclusion  upon  the  later  codicils,  I  might 
be  bound  to  carry  back  and  apply  to  the  first  codicil  4he  know- 

(a)  Legr  17,  MA  p.  206.  (e)  Leg.  15,  tlv 

ib)  Leg.  25,  see  p.  205.  {d)  Leg.  48,  7,  and  19,  see  p.  21L 
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ledge  I  had  thus  acquired:  Russell  v.  Dickson,-    And  if  the 
argument  arising  upon  those  words  were  unopposed  by  other 
considerations,  I  will  not  say  that  it  is  without  weight.    But  the 
right  of  Mr.  Brown  claiming  under  difFererrt  instruments  is  a 
right  depending  upon  the  legal  eflfect  of  each  instrument  under 
which  he  claims ;  and  there  must  be  more  than  a  balance  of 
argument  against  the  claim,  to  justify  mc  in  depriving  him  of 
any  part  of  that  which  the  instruments,  separately  taken,  entitle 
him  td.    That  is  the  governing  principle  of  my  opinion.    I  do 
uot  say  that  the  arguments  against  cumulation  are  without  force ; 
but  I  say  the  legal  right  must  prevail,  until  it  is  displaced  by 
arguments  stronger  than  those  which  here  support  it.    In  faet, 
the  testatrix  has  occasioneil  the  difficulty  by  want  of  care,  either 
in  not  saying  that  certain«of  the  legacies  in  the  first  codicil 
weresubstitutions  for  those  in  the  will,  or  in  not  saying  why 
she  mentioned  those  particular  legacies  in  the  first  codicil,  and 
laft  thirty-four  others  in  the  will  unnoticed.    The  pecuniary 
legatees,  and  not  the  residuary  legatees,  are  entitled  t6  the  bene- 
fit of  the  doubt  which  that  want  of  care  has  occasioned.    I  must, 
tlierefore,  though  certainly  not  without  some  doubt  as  to  the 
possible  intention  of  the  testatrix,  overrule  the  first  ex-  ' 
ception  so  far  •as  it  depends  for  support  upon  the  first    [•2371 
branch  of  the  argument  I  am  now  considering. 

[His  Honor  then  observed  that  the  decision  on  the  first  excep- 
tion would  dispose  of  the  exceptions  H  to  VH,  IX  to  XIH,  XV; 
XVI,  and  XVH ;  and  also  XVIU  to  XXIX,  so  far  as  they  were 
afiected  by  the  first  branch  of  the  argument.  And  after  giving 
judgment  on  the  exceptions  VllI  and  XlV,(a)  he  said,  that,  de- 
ciding upon  the  effect  to  be  given  10  the  words  'Mn  addition,"  alt 
the  instruments  must  be  read  together,  including  the  will,  and  alt 
the  previous  observations  on  that  point  would  apply,  tlie  conclu- 
sion being  the  same,  so  far  as  the  tase  depended  upon  those  words. 
And  with  regard  to  the  exceptions  XXII  to  XXVII,  (on  legacies 
to  charities,)  the  argument  was  very  strong  in  favor  of  accumula- 

(a)  See  p.  248,  ioTra.  The  reporter  has  presumed  to  transfer  that  part  of  the 
judgment  which  relates  to  the  Stli  and  14th  exceptions  from  the  place  in  which  it 
stood  to  the  end,  that  the  argument  on  Uie  general  question  of  substitution  might 
remain  unbroken. 
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tion  :  a  legacy  of  1002.  was  given  to  each  of  thirteen  charities  i>y 
the  will  ;(a)  in  the  second  codicil,  1001.  was  given  to  each  of  the 
charities  mentioned  in  the  will  "  in  addition"  \{b)  then,  in  a  later 
part  of  the  same  codicil,  were  legacies  to  each  often  ^har)ties,(c) 
omitting  in  that  enumeration  several  of  the  charities  mentioned 
in  the  will,  to  whom  legacies  of  an  equal  amount  had  been  pre- 
viously given  in  this  codicil^  but  including  some  charities  men- 
tioned in  the  will,  and  others  not  in  the  will:  the  legacies  thus 
given  varying  greatly  in  amount,  and  inequality  being  dearly 
intended.] 

With  the  t wenty-n  inth  terminate  those  exceptions  wiiich 
[*238]  depend  upon  either  branch  of  the  argument  I  ^noticed  at 
the  ouisetji^d)  the  former  of  which  only  I  have  hitherto 
considered.  In  trying  the  questions  arising  upon  these  excep- 
tions, so  far  as  the  first  branch  of  the  argument  is  concerned,  I 
have  applied  to  each  exception  the  general  rule,  that  legacies  by 
different  instruments,  whether  of  the  same  or  of  greater  or  less 
amount,  are  cumulative,  unless  from  the  context  of  the  instru- 
ments it  can  be  shown  that  a  different  intention  existed,  deciding 
only  that  such  different  intention  did  not  sufficiently  appear  in 
the  circumstances  of  this  case.  I  have  not,  however,  done  that 
which,  if  my  conclusion  should  not  be  approved  of  elsewhere,  it 
inay  be  material  for  some,  at  least,  of  the  legatees  to  do  ;  I  have 
not  noticed  in  detail  the  arguments  in  favor  of  cumulation  which 
in  many  instances  arise  out  of  the  difference  between  the  legacies 
given  by  the  different  instruments  to  the  same  legatees,  as  well 
as  out  of  other  circumstances  appearing  in  parts  of  the^  testa- 
mentary papers. ;  I  shortly  adyerted.to  this  point  and  noticed 
three  examples  of  it  in  a  former  part  of  these  observations.  But 
those  who  are  interested  in  supporting  my  judgment  will  not  fail 
to  observe,  that,  if  they  can  in  any  instance  make  but  by  the  dif- 
ferences I  have  last  adverted  to,  or  otherwise,  that  any  of  the 
legacies,  not  expressed  to  be  additional,  is  in  truth  cumuhtire, 
they  will  thereby  effectually  destroy  the  integrity  of  the  argu- 
ment which  depends  upon  the  use  of  the  words  "  in  addition." 

9eq,      .  (e)  Leg.  34  to  43,  pp.  208  el  9eq. 

{d)  See  p.  233|  ante. 


(a)  Leg.  25  to  37,  pp.  208  et 
(Jb)  Leg.  22,  p.  208. 
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These  legacies  have  been  argued  upon  as  a  class,  and  if  as  a  class 
they  cannot  be  established,  the  whole  argument  for  the  executors 
is  impeached. 

It  remains,  however,  that  I  should  now  consider  how  far  such 
of  tlie  exceptions  already  noticed  as  are  found  in  the  first 
codicil  may  be  saved  by  the  second  branch  *of  the  argu-  [*239] 
ment  for  the  executors.  That  branch  of  the  argument 
admits  the  general  rule  of  law  to  be,  that  legacies  given  by  dif- 
ferent instruments  are  cumulative,  but  insists  that  that  rule  is 
inapplicable  to  this  case.  The  argument  is,  that  the  first  codicil 
is  itself,  qua  instrument,  a  substitution  for  ah  integral  part  of  the 
will ;  and  from  this,  if  established,  very  important  conclusions 
would  follow.  The  executors  in  effect  say,  that,  whatever  the 
just  conclusions  in  favor  of  all  or  any  of  the  legacies  in  the  first 
codicil  separately  considered  may  be,  those  conclusions  are  coun* 
tervailed  by  arguments  arising  out  of  the  legacies  being  aggrega- 
ted together  in  the  same  instrument ;  they  say  that  the  points  of 
resemblance  between  the  will  and  first  codicil,  so  far  as  regards 
these  legacies,  are  such  and  so  many,  that  (he  latter,  so  far  as  the 
resemblance  extends,  must  be  taken  to  be  a  substitution  for  the 
former.  And  they  undertake,  by  means  of  that  alleged  resem* 
blance,  to  impress  upon  the  first  codicil  the  substitutionary  char- 
acter they  attribute  to  it. 

The  observations  in  support  of  this  branch  of  the  case  were,  I 
think,  applied  to  the  will  and  first  codicil  under  three  different 
heads :  first,  with  respect  to  those  in  which  the  same  specific 
chattels  were  dealt  with,  and  the  same  specific  directions  given 
in  both  instruments ;  secondly,  those  in  which  the  testatrix  was, 
by  her  own  expressions  in  the  first  codicil,  revising  her  will,  as 
in  the  case  of  legacies  expressly  substituted  for  others;  and, 
.  thirdly,  those  in  which  the  disputed  legacies  occur.  The  argu- 
ment, as  I  understand  it,  was,  that,  because  in  the  first  codicil 
the  clauses  falling  under  the  first  and  second  of  the  above  heads 
were  necessarily  repetitions  of,  or  substitutions  for,  corresponding 
parts  of  the  will,  the  Court  must  infer  that  the  legacies  in  the 
first  codicil  (under  the  third  head)  were  a  repetition  of,  or  substi- 
tution for,  those  in  the  will  also. 

*In  support  of  this  argument,  I  was  referred  to  many    [*240] 

Vol.  IV.  27 


240  CA3ES  IN  CHANCERY. 

*""  1844.— Lee  t.  Pain. 

cases,  the  principal  of  ivbicb  I  shall  shortly  notice.  They  are 
certainly  very  distinguishable  from  each  other,  and  some  of  them 
have  little  bearing  upon  the  case  before  me. 

In  some  of  the  cases  the  second  instrument  has  in  express 
terms  referred  to  the  first ;  and  the  question  has  turned  solely 
upon  the  construction  of  the  words  in  the  second  instrument. 
Of  this  class  are  The  Mayor  ^c.  of  Londofi  v.  RusseU^(a)  and 
Bristow  V.  Brisiow,{b) 

The  next  case  I  shall  notice  is  The  Duke  of  St.  Albans  v. 
Beaticlerk.{c)    That  might  perhaps  be  referred  to  the  same  class 
as  Coote  v.  Boydf{d)  The  Attorney  General  v.  Harley^{e)  and 
Hemming  v.   Chirrey^(g)  which  I  shall  presently  notice;  for 
when»  in  The  Duke  of  St.  Albans  v.  Beauclerkf  the  clauses  of  the 
will  and  fourth  codicil  were  arranged  side  by  side,  the  similarity 
between  the  two  instrumehtsi  beginning  with  the  introductory, 
and  ending  with  the  residuary  clause,  may  appear  to  furnish  a 
ground  for  the  same  conclusion  as  was  drawn  in  the  three  cases 
I  have  referred  to ;  and  Lord  Hardwicke's  reasoning  in  parts  of 
his  judgment  points  that  way.    But  the  case  of  the  The  Duke 
of  St.  Albans  v.  Beauclerk  must,  I  think,  be  considered  as  stand- 
ing alone.    Omitting  some  of  Lord  Hardwicke's  observations, 
which  it  might  be  difficult  to  reconcile  with  more  modern  deci- 
sions, he  thought  he  was  bound  by  the  circumstances  of  that 
case  to  read  the  codicils  as  if  they  were  incorporated  into,  and 
formed  part  of,  the  very  paper  on  which  the  will  was 
[*24l]    written,  as  if,  in  fact,  he  had  a  single  writing  *to  inter- 
pret, thereby  bringing  the  case  within  the  rule  of  two  be- 
quests in  the  sao^e  instrument,  and  depriving  the  legatees  of  the 
benefit  arising  from  the  circumstance  that  the  bequests  were  in 
difierent  instnmients.    Thus,  in  one  passage,  (I  here  correct  the 
text  in  Atkins  by  the  note,(A) )  he  says,  "  Upon  the  reason  of  the 
thing,  and  according  to  the  best  writers,  these  legacies,  being  in 
difierent  writings,  will  make  no  difierence  in  this  case  /'  and 
again,  he  says,  '*  The  frame  of  the  will  is  considerable,  for  she 

(a)  Rep.  temp.  Finch,  S90.  (<)  4  Madd.  263. 

(b)  5  Beav.  289.  (g)  2  Sim.  &  St.  311 ;  1  Bligb,  N.  S.,  479. 
ic)  2  Aik.  636.                                   (A)  Sanden'  Ed.  Vol.  2,  p.  638,  n.  (2). 

{d)  2  Bro.  C.  C.  521. 
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gives  no  legacies  by  that,  but  shows  her  intention  to  give  all  by 
the  codicil ;  and  though  a  codicil  is  in  its  nature  part  of  the  will, 
and  an  extension  of  the  intention  of  the  testator,  yet  it  is  made 
stronger  by  this  expression  of  hers,  et  in  esse  videturP  He  then 
says,  the  commentators  ^*  seem-  to  agree  in  this — that,  where  it 
is  in  the  same  writing*  there  can  be  but  one  legacy  demanded ; 
and  here  she  has  made  no  codicil  but  under  the  power  reserved 
to  her  by  the  will.'*  And,  again,  in  a  later  part  of  the  judgment, 
he  says,  "  The  first  authority  was  Swinborne,  who  says  that 
where  a  certain  quantity  is  twice  bequeathed  it  is  twice  due,  if 
in  two  distinct  writings,  as  in  a  will  and  codicil,  and  puts  it  on 
their  being  in  two  distinct  writings ;  and  it  is  true  some  of  the  au- 
thorities are  so ;  btU  here  the  codicil  being  let  in  cls  part  of  the 
wUl,  it  is  otherwise."  Taking  this  as  the  basis  of  his  judgment, 
Lord  Hardwicke  then  proceeds  to  examine  and  compare  the  two 
papers  with  each  other,  beginning  with  the  introductory  clauses, 
and  noticing  most  of  the  intermediate  clauses  down  to  the  last 
or  residuary  clauses,  relying  (whether  rightly  is  not  the  question) 
upon  the  similarity  of  the  introductory  and  residuary  clauses  as 
evidence  that  those  in  the  fourth  codicil  were  merely  repetitions 
of  the  corresponding  clauses  in  the  first  codicil.  He  no- 
tices also. the  numerous  *bequests  in  ttie  latter  of  the  [*242] 
identical  subjects  given  in  the  former ;  deciding  that  the 
legacies  to  the  servants,  and  other  legacies  in  the  fourth  codicil 
were,  by  construction,  repetitions  of  corresponding  bequests  in 
the  first ;  and  concluding  from  the  great  number  of  repetitions 
in  the  fourth  codicil,  and  the  form  of  the  instrument  being  read 
as  one^  that  it  was  itself  intended  as  a  substitution  for  the  first 
codicil,  though  not  so  as  to  displace  a  legacy  given  by  the  first 
codicil,  and  not  noticed  in  the  fourth.  The  circumstance  that 
he  considered  the  codicils  as  part  of  the  same  instrument  as  the 
will,  removes  all  difficulty  as  to  this  last  point.[2J 
In  Allen  v.  CalloWy{a)  the  testatrix,  by  will,  dated  in  April, 

(a)  3  Vm.  389. 

[2]  Ab  to  the  constractton  in  connexion,  of  different  teatamentary  instramenti, 
■ee  farther,  Fro9t  t.  Capel,fl  Beay.  184;  Martin  t.  DrinkwaUr,  id.  215,317; 
The  Mayor  j-c.  of  Oloueeoter  t.  Wood,  3  Hare,  131  ;  Kidd  v.  North,  3  Phillipa, 
91,  referred  to  more  partionlarfy,  infra  n.  3. 
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1774,  gave  500/.  in  trust  for  E.  B.  for  life,  with  remainder  to  her 
children,  living  at  her  death.  E.  B.  died  in  July,  1782,  leaving 
four  children.  In  December,  1782,  one  child  died.  By  a  codicil 
of  May,  1785,  the  testatrix  gave  to  the  three  surviving  children,  by 
name,  the  sum  of  500/.,  in  certain  specified  proportions,  and  di- 
rected that  the  500/.  should  be  vested  in  the  name  of  one  of  the 
trustees  in  the  will.  Lord  Alvanley,  after  noticing  that  in  one 
instance,  where  the  testatrix  intended  a  second  legacy  to  be  ad- 
ditional, she  had  so  expressed  herself  in  terms,  drew  his  conclu- 
sion that  the  600/.  given  by  the  codicil  was  a  substitution  for 
that  given  by  the  will,  in  consequence  of  the  altered  state  of  ihe 
fiimily.  In  Osborne  v.  7%e  Duke  of  Le€dsy{a)  the  testator  gave 
10,000/.  to  a  son  named,  and  10,000/.  each  to  afcerborn  chil- 
dren. By  a  codicil,  he  afterwards  gave  10,000/.  to  a  child,  by 
name,  born  after  the  date  of  his  will  and  a  few  weeks  before 
the  codicil.    Lord  Alvanley,  after  adverting  to  the  leaning  of  the 

Court  against  double  portions,  relied  upon  the  birth  of 
[*243]    the  child  after  *the  will  as  explanatory  of  the  reason 

why  the  codicil  was  made.  In  these  cases  it  is  to  be  ob- 
served, that  the  disposition  by  the  first  instrument  was,  in  a 
sense,  contingent,  or,  at  least,  dependent  for  its  result  upon  fu- 
ture events  atfecting  the  class  of  persons  existing,  or  to  exist,  in 
whose  favor  the  gift  was  made ;  and,  between  the  original  and 
the  later  instrument,  circumstances  occurred  which  enabled  the 
testator  to  provide  with  certainty  for  that  which,  at  the  time  of 
making  the  will,  was  necessarily  contingent.  The  Court  thought 
the  inference  irresistible,  that  a  testamentary  disposition,  adapted 
only  to  the  altered  circumstance  of  the  case,  must  necessarily  have 
been  intended  to  supersede  the  earlier  bequest. 

The  next  cases  I  shall  refer  to  are  Foot  v.  BoydJJb)  The  At- 
torney General  v.  Harlef/,{c)  and  Hemming  t.  Ghirrey.{d)  In 
all  these  cases  great  reliance  was  placed  upon  the  similarity  in 
the  form  or  formal  parts  of  the  two  instruments  as  well  as  upon 
the  similarity  of  the  dispositions  in  each.  In  Hemming  v.  Gur- 
rey  both  papers  purported  to  be  the  wiU  of  the  testator.    Those 

(a)  5  Vei.  369.  (d)  S  Sim.  &  St.  311 ;  and  1  Bligh, 

(6)  2  Bro.  C.  C.  5Sl.  N.  S.,  479. 

(c)  4  Madd  263. 
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cases  are  not  authorities,  except  where  both  circumstances  are 
combined.  'Notwithstanding  the  similarity,  both  in  form  and 
substance,  yet  Lord  Eldon  thought  the  last  case  one  .of  great 
doubt  and  difficulty. 

In  the  case  of  Barclay  v.  Wainwrighi,{a)  the  same  or  greater 
legacies  were  given  by  the  codicil  to  the  some  individuals  as  in 
the  will,  except  those  who  were  dead,  and  servants  who  bad 
quitted  the  testator's  service.  In  one  instance,  also,  a  legacy  was 
expressed  to  be  in  addition  to  what  was  given  by  the  will ;  other 
circumstances  also,  noticed  by  the  Master  of  the  Rolls  in 
his  judgment,  'occurred  in  favor  of  the  argument  for  [*244] 
substitution.  The  only  circumstance  (if  any)  which 
can  distinguish  Barclay  v.  Wainwright  from  those  last  noticed, 
is,  that  the  Court  did  not  pointedly,  and  in  express  terms,  rely 
upon  the  similarity  between  the  two  instruments,  both  in  form 
and  substance.  That  similarity,  however,  existed,  and  the 
language  of  the  Court  apparently,  though  not  in  terms,  refers  to 
it.  In  Gillespie  v.  Alexander,{b)  Sir  John  Leach  relied  upon 
this,  that  the  second  instrument  contained  legacies  all  to  (he  same 
individuals  as  the  first,  except  one  who  was  dead.  This  was 
held  a  complete  substitution  for  so  much  of  the  will  as  gave  lega* 
cies,  but  no  further.  In  Campbell  v.  Lord  Radnorj{c)  neither 
the  facts  nor  the  reasoning  fully  appear. 

The  cases,  as  far  as  I  have  hitherto  noticed  them,  arc  impor- 
tant for  the  executors,  because  they  establish  the  principle  that 
courts  of  justice,  in  deciding  upon  the  effect  of  a  second  testa- 
mentary paper,  will,  notwithstanding  the  rule  of  construction  in 
favor  of  accumulation,  consider  whether  the  instrument  itself 
may  not  have  been  intended,  wholly  or  in  part,  as  a  substitution 
for  some  prior  instrument  But,  further  than  that,  they  do  not 
appear  to  me  materially  to  help  the  case.  There  is  nothing  here 
in  the  construction  or  form  of  the  two  instruments,  nor  in  the  al- 
tered circumstances  under  which  the  testatrix  made  the  codicil ; 
nor  is  there  such  a  complete  and  entire  repetition  of  the  legacies 

(a)  3  Ves.  462.  (c)  1  Bro.  C.  C.  271. 

(b)  2  Sim.  6l  St  145. 
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in  the  will,  as  an  integral  subject,  as  would  make  the  cases  I 
have  noticed  specifically  applicable  to  the  case  before' me. 
It  was  then  said,  that  the  cases  of  Moggridge  v.  Thack- 

weU^{a)  and  Frazer  y.  Byng{b)  clearly  supported  the 
[*245]    'argument  pressed  upon  me  by  the  executors,  that  the 

first  codicil  furnished  intrinsic  evidence  that  the  work 
upon  which  the  mind  of  the  testatrix  was  then  employed  was 
that  of  revising,  explaining,  and  qualifying  her  will ;  and  that  the 
instances  in  which  this  was  expressed  or  apparent  were  so  nu* 
merous,  that  I  must  ascribe  a  like  purpose  to  her  in  all  doubtful 
cases.  In  Moggridge  v.  Thtickwellj  Lord  Loughborough,  aOer 
observing  that  simple  repetition,  where  it  was  exact  andpunctual, 
was  evidence  of  mere  repetition  and  nothing  more,  proceeded  to 
show  that  the  meaning  of  the  word  ^*  stock''  in  the  first  codicil 
was  uncertain,  and  concluded  that  the  addition  of  the  words  "  3L 
per  cent.  Consolidated  Bank  Annuities"  in  the  second  codicil  was 
intended  to  explain  what  was  defective  in  the  first,  and  that  the 
second  was  therefore  a  mere  repetition  of  the  first.  This  was  en- 
forced by  the  consideration  that,  in  the  legacy  to  Elliott  by  both 
codicils,  he  referred  to  the  will,  and  did  not  notice  the  first 
codicil. 

In  Fraser  v.  Byng^  Lord  Brougham  says,  and  rests  his  deci- 
sion on  the  ground,  that  the  testator  was  reviewing  and  qualifying 
what  he  had  done  by  the  will.  To  these  authorities  I,  of  course, 
defer.  But  it  appears  to  me,  that,  in  applying  them  to  other 
cases,  much  attention  is  necessary  in  order  rightly  to  collect  the 
sense  in  which  the  words  <<  revision,"  '*  explanation,"  and  "  qualifi- 
cation" are  to  be  understood.  A  testator  revising  his  will  may 
determine  to  increase  the  interest  of  some  only  of  the  legatees  in 
the  will,  and  that  in  different  proportions  and  ways ;  he  may  de* 
termine  to  give  some  additional  legacies  and  the  same  interest  in 
such  additional  legacies  as  in  the  original  legacies,  or  to  give  ad- 
ditional legacies  differing  in  point  of  limitation  from  those  in  his 
will.    The  most  simple  way  of  doing  this  may  be  by  a  codicil, 

and  the  law  in  that  case  says,  that  the  legacies  by  the 
[*246]    codicil  ^shall  be  additional  to  the  legacies  in  the  will,  and 

(a)  1  Yea.  jan.  464.  (i)  1  Ran.  9l  Myl.  90. 
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the  greater  the  difl'ereDce  between  the  legacies  in  the  will 
and  those  in  the  codicil,  the  stronger  and  clearer  is  the  case  of 
the  legatees;  yet  a  codicil  like  that  which  I  have  supposed 
might  properly  be  called  a  revision  of  the  will,  but  not  revision 
in  a  sense  which  will  help  the  argument  of  the  executors.  The 
words  "  explanMion''  and  *<  qualification"  are  less  equivocal,  for 
each  of  these  expressions  supposes  ex  vi  termini  the  codicil  to 
be  conversant  about  the  self-same  matter  asihe  will,  and  in  that 
or  a  like  sense  the  word  "  revision''  must  be  understood.  The 
codicil  must  contain  intrinsic  evidence  that,  the  testatrix  was 
thereby  dealing  with  the  very  legacies  in  the  will,  or  this  argu- 
ment must  fail.  Now,  the  only  evidence  of  this  which  the  codi- 
cil is  said  to  contain  is  found  in  the  circumstance  that  the  clauses 
in  the  codicil  are  in  some  instances  repetitions  of,  or  substitutions 
for,  clauses  in  the  will,  and  that  some  of  the  legatees  in  the  codi- 
cil are  the  same  with  legatees  in  the  will.  It  is  not  that  all  the 
legatees  in  the  will,  except  those  who  have  died,  are  provided  for 
by  the  codicil ;  nor  that  all  the  legatees  in  the  will,  except  those 
whose  legacies  the  testatrix  intended  to  alter,  are  provided  for  by 
the  codicil ;  some  only  of  the  legatees  in  the  will  are  named  in 
the  codicil,  and  others  remain  in  the  will  unnoticed  by  the  codi- 
cil, and  the  argument  of  the  executors  is  unsupported  by  any  of 
those  collateral  circumstances  which  have  formed  the  basis  of  the 
judgment  in  other  cases.  This  case  appears  to  me,  therefore^  to 
be  distinguishable  from  any  of  the  cases  relied  upon  in  argument. 
Where  all  the  legatees  in  a  will  are  provided  for  by  a  codicil,  the 
case  is  open  to  the  argument  that  the  testatrix  may  have  intended 
to  substitute  the  codicil  for  that  integral  part  of  the  will  by  which 
legacies  are  given,  as  in  Gillespie  v.  Alexander.  But  if  the 
codicil  does  not  extend  to  all  the  legacies  in  the  will,  and  no 
explanation  can  be  offered  why  some  are  named  in  the 
'codicil  and  others  omitted,  the  cases  assume  a  very  dif-  [*247] 
ferent  aspect.  To  say  in  such  a  simple  case,  that  the 
codicil  is  substitutionary  for  the  legatees  named  in  the  codicil  it- 
self, only  because  they  are  named  there,  is  not  to  state  an  excep- 
tion to  the  rule  that  legacies  by  different  instruments  are  cumu- 
lative, but  to  deny  the  rule  itself.  Even  omitting  for  tlie  present 
that  observation,  in  how;  many  instances  in  this  case  are  the  dis- 
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positions  in  the  first  codicil,  repetitions  of,  or  substitutions  for,' 
those  in  the  will  ?  And  by  what  reasoning  do  the  executors  ex- 
plain the  omission  in  the  first  codicil  of  the  thirty-four  legatees 
named  in  the  will,  but  not  named  in  that  codicil? — especially  in 
a  case  in  which  the  will  is  unrevoked  by  the  first  codicil,  not 
only  as  regards  certain  of  the  legatees,  but  also  as  regards  spe- 
cific legacies,  the  residuary  clause,  and  the  appointment  of  execu- 
tors— and  in  which  the  first  codicil  confirms  the  will. 

Now,  not  meaning  to  say  that  I  have  been  perfectly  accurate 
in  analysing  the  contents  of  the  will  and  first  codicil,  it  will,  I 
believe,  be  found  that  the  following  statement  is  suflSciently  accu- 
rate to  support  my  conclusion,  if  that  conclusion  can  be  sup- 
ported on  the  grounds  upon  which  I  rest  it.  Omitting  a  few 
new  legacies  in  the  first  codicil,  there  are  but  two  clauses  in  that 
codicil,  other  than  clauses  of  express  substitution,  w^hich  can  be 
stated  to  be  necessary  repetitions  of  clauses  in  the  will.  I  mean, 
the  bequest  of  the  rings  to  two  classes  of  persons,  namely,  the 
executors  and  the  pall-bearers.  Six  legacies  in  the  will  are,  by 
the  codicil,  expressed  to  bo  revoked,  in  a  single  clause,  because 
the  legatees  are  dead ;  and  there  are  six  other  separate  clauses 
of  revocation:  There  are  only  two  clauses  expressed  to  be  "in 
addition."  Treating  the  clause  relating  to  the  six  lapsed  legacies 
«  as  six  separate  clauses  of  revocation,  the  above  statement 
[•248]  will  give  only  sixteen  'clauses  in  which  the  testatrix  can 
be  said,  necessarily,  to  have  been  referring,  in  that  codicil, 
to  the  same  matter  as  in  the  will.  In  the  codicil  would  remain, 
1  think,  seventeen  legatees,  treating  children  of  a  family  as  one. 
Now,  unless  I  am  in  error,  there  are  in  the  will  (including  the 
charity  legacies)  thirty-four  legatees  separately  mentioned,  whose 
names  do  not  appear  in  the  first  codicil,  and  of  which  thirty-four 
legatees  twenty  are  not,  and  fourteen  are,  named  in  the  subse* 
quent  codicils;  and  to  this  must  further  be  added  the  observa- 
tion, that  the  will  contains  specific  legacies,  a  residuary  clause, 
and  the  appointment  of  executors  not  touched  by  the  first  codi- 
cil. To  this  statement  there  is  an  additional  observation,  not 
favorable,  certainly,  to  the  claim  of  the  executors,  that  amongst 
the  seventeen  legacies  in  the  codicil,  to  which  1  have  just  adverted, 
are  some  which  it  is  next  to  impossible  to  treat  as  substitutions. 
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I  allude  particularly  to  the  legacies  to  the  children  of  Harry  Sherefi 
which  are  said  to  be  substitutionary  for  legacies  to  the  parent ;  and 
the  annuities  to  which  I  before  referred.  Whatever  conjecture 
may  do,  it  appears  to  me  that  I  must  go  much  beyond  any  deci- 
ded case  if  1  were  to  hold  that  the  first  codicil  is  a  substitute 
only  for  the  legacies  mentioned  in  it.  The  exceptions  to  which 
this  argument  applied  must  therefore  be  overruied.[3] 

[3]  Id  Kidiy.  North,  (Dee.  1846,)  9  Phillips,  91,  the  question  was,  whether  a 
legacy  of  £500  given  by  an  incomplete  testamentary  p»per,  which  having  been 
executed  before  January,  18d8>  was  admitted  to  probate,  although  breaking  off  iu 
the  middle  of  a  sentence  and  unsigned,  and  unattested,  with  a  wtU  and  three  codi* 
cils  of  prior  date,  was  in  addition  to,  or  subslitution  for  legacies  of  larger  amount 
given  by  those  instruments.    The  decision  of  the  Vice-Chancellor  of  England,  that 
the  last  legacy  was  substitutional,  was  affirmed  by  Lord  Cottenham,  who  said  i 
"  When  the  testamentary  papers  of  which  probate  is  granted  appear  to  give  several 
legacies  to  the  same  penon,  it  is  often  extremely  difficult  to  ascertain  what  was 
the  real  intention  of  the  testator ;  and  to  attain  that  object  as  far-as  possible,  cer- 
tain rnles  have  been  laid  down,  and  nice  distinctions  taken  ;  but  such  rules  and  dis« 
tinctious  are  applicable  only  to  cases  in  which  there  is  no  internal  evidence  of  in* 
tention ;  for  where  that  is  to  be  found,  it  must  prevail.    Such  is  the  present  case  j 
for   I  conceive  it  to  be  clear,  that  the  last  testamentary  paper  was  intended 
to  be  in    substitution  for  all  the  others,  and  to  supersede  the  provisions  con- 
tained in  them.    It  is  indeed  incomplete ;  but  the  Ecclesiastical  Court  having 
granted  probate  of  it,  no  question  can  be  made  as  to  its  being  testamentary,  and 
operative  as  such  so  far  as  it  goes.    It  is  reasonable  to  give  such  efiect  to  the  in* 
complete  instrument,  if  it  contains  within  itself  evidence  of  an  intention  to  make 
an  entirely  new  disposition i  and  for  that  purpose  to  undo  all  that  had  been  done  be- 
fore )  but  if  the  new  disposition  applies  only  to  part  of  the  subject  matter,  the  in* 
strument  being,  upon  the  face  of  it  incomplete,  and  not  applying  to  other  parts,  it 
is  consistent  with  all  principle  to  give  effect  to  this  intention,  so  far  as  it  is  ex- 
pressed, but  to  consider  the  first  disposition  as  operative,  so  far  as  no  substituted 
disposition  is  provided  in  its  place.    Many  authorities  establish  this  doctrine  ;  but 
the  first  matter  for  consideration  is,  does  the  last  testamentary  paper  contain  within 
itself  evidence  of  an  intention  to  make  an  entirely  .new  disposition,  and  for  that 
purpose  to  undo  all  that  had  been  before  done  ?    It  appears  to  me  very  clear  that 
such  was  the  testator's  intention,"  &c.  &c. — In  the  following  cases,  reach  case  of 
course  depending  on  its  own  peculiar  circumstances,)  the  subsequent  legacy  or  gift 
was  held  to  be  cumulative,  Chatteris  v.  Young,  3  Russ.  183  ;  Wray  v.  Field,  id. 
5257 ;  Mackenzie  v.  Mackenzie,  id.  262 ;  Bartlett  v.  Gillard,  3  Russ.  149 ;  Guy  v. 
Sharp,  ]  Myl.  &,  K.  589  ;  Spire  v.  Smith,  1  Beav.  419  ;  Mackinnon  v.  Peach,  3 
Keen,  555 ;  Radbum  v.  Jervie,  3  Beav.  450 ;  Lord  v.  Sutcliffe,  2  Sim.  273  ;  Bur- 
rows V.  Cottrell,  3  Sim.  375  ;  Wateon  v.  Reed,  5  Sim.  431 ;  Gordon  v.  Hoffman, 
7  Sim.  29 ;  The  Attorney  General  v.  George,  8  Sim.  138  ;  Strong  v.  Ingram,  6 
Sim.  197 ;  TweedaU  v.  Twetdale,  10  Sim.  453.    In  the  following  cases  it  was  held 
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Lfr^acy  to  "  Mia  S./'  if  mon  than  one  peiaen  answeiing  that  doicriptioii,  mwibc 
intended  tlie  eldest. 

Exception  YIII.  A  question  was  made  on  the  legacy  of 
600Z.,  bequeathed  by  the  will  to  "  Miss  Sanders  of  Ciifton/'(a)on 
the  ground  of  uncertainty,  inasmuch  as  more  than  one  person 
might  claim  under  that  description. 

Yice-Chancellor  : — ^Upon  the  eighth  exception,  a 
[*249]  question  of  personal  'identity  has  been  raised.  The  de- 
scription of  the  legatee  is  said  to  apply  to  more  than  one 
person.  If,  at  the  date  of  the  will,  there  was  only  one  person  an- 
swering the  description  of  '^  Miss  Sanders,"  there  is  no  room  for 
doubt,  and  if  there  was  then  more  than  one,  the  testatrix  must  be 
understood  to  have  meant  the  eldest.  Common  usage  will  de- 
termine the  meaning  in  that  case.[4] 


Legracy  of  1002.  to  the  three  aisteni  of  A. ;  A.  had  fonr  aisten.  The  Court  will  re- 
ject the  word  "  three,"  and  give  the  1002.  to  the  four. 

A  release  by  one  of  the  aiiteri  to  the  other  three  does  not  aid  their  claim  to  the  le- 
gacy onder  the  will. 

In  support  of  the  Master's  report,  allowing  the  claim  of  the  four 
sisters  and  brother,  under  the  legacy,  "  to  the  three  sisters  and 
brother  of  Miss  Juliana  Sander8'*,(6)  the  following  cases  were 
cited : — Scott  v.  Fen(mlhett^(c)  Stebbing  v.  Walkej/,{d)  Oarvey 
r.  ESbberti{e)  Tomkins  v.  TomArin j,(g^)  Berkeley  v.  Palling. {h) 

Vice-Chancellor  : — ^l^he  testatrix  bequeaths  to  the  "  three 
sisters  and  brother  of  the  late  Miss  Juliana  Sanders,  100/.  equally 
to  be  divided  between  them."  Miss  Juliana  Sanders  had,  at  the 
date  of  the  codicil,  and  at  her  death,  fonr  sisters  and  one  brother 

to  be  substitutional :  Frater  ▼.  Byng,  1  Rnas.  &  M.  90;  Kidd  r.  North,  uU  tupra  ; 
Simon  t.  Barbtr,  Taml.  14  ;  In  the  Matter  of  Povttr,  Flan.  &  Kel.  382 ;  HohUy 
▼.  RohUy^  2  Beav.  95  ;  Uortin  t.  Drinkvtatw,  id.  215 ;  OiUeepie  v.  Alexander,  2 
Sim.  &>  Stu.  145 ;  Hemming  t.  Ourrey^  id.  311. 
[4]  See  infra,  pp.  251,253. 

(a)  WUl,  leg.  22.     See  p.  20&  (c)  19  Yes.  125. 

(6)  First  codicQ,  leg.  14.  See  p.  206.  (g)  Id.  126,  n. 

ic)  1  Cox,  79.  (JO  1  Ross.  496. 
{d)  2  Bro.  C.  C.  85. 
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living,  all  of  whom  survived  the  testatrix.  One  of  the  sisters, 
Elizabeth  Susannah,  in  order  to  clear  the  way,  and  enable  her 
sisters  to  receive  the  whole  legacy,  has  released  her  interest  in 
it  to  them. 

I  am  clearly  of  opinion,  that  the  argument  of  the  executors  on 
this  point  is  well  founded,  and  that  Elizabeth  Susannah  cannot 
better  the  case  of  the  other  sisters  by  releasing  her  inter- 
est. She  must  show  that  she  has  an  'interest  before  the  [*250] 
release  can  be  of  any  use  in  making  out  the  title  of  the 
other  claimants.  I  think,  however,  that  by  virtue  of  the  legacy 
and  by  the  effect  of  the  release  by  Elizabeth  Susannah,  the  other 
sisters  must  be  held  entitled  to  the  whole  fund  given  to  the  sis- 
ters. The  principle  is  stated  in  the  cases  which  are  collected  in 
Roper,(a)  and  is  this — that,  where  a  legacy  is  given  to  ihe  three 
children  of  A.,  A.  having  four,  five,  or  any  larger  number  of  chil- 
dren at  the  date  of  the  will,  the  Court  will  reject  the  word  "  three" 
upon  the  presumption  of  mistake,  and  all  the  children  of  A.  will 
be  entitled  to  divide  the  legacy  amongst  them.  The  three  sis- 
ters, therefore,  by  virtue  of  the  legacy,  and  by  the  release  to  them 
of  her  share  by  Elizabeth  Susannah,  are  entitled  to  the  whole  of 
the  legacy  of  100/. 


Gift  to  B.  for  life,  with  remainder  to  the  children  or  6.  living  at  his  decease  equally 
between  them.  B.  died  in  the  lifetime  of  the  testatrii,  leaving  three  children, 
•ne  of  whom  afterwards  died  in  the  lifetime  of  the  testatrix : — Held,  ihtit  there 
was  no  lapse  of  the  third  part  of  the  legacy  by  the  death  of  one  of  the  children 
of  B.  after  him,  and  before  the  testatrix,  and  that  the  two  surviving  children  were 
entitled  to  the  whole  legacy. 

Benjamin  Moore,(6)  had  five  children,  two  of  whom  died  in  his 
lifetime.  Benjamin  Moore  himself  died  in  1S37,  in  the  lifetime 
of  the  testatrix,  leaving  three  children  surviving.  One  of  such 
three  children  died,  after  Benjamin  Moore,  but  in  the  lifetime  of 
the  testatrix.  The  testatrix  died,  leaving  the  other  two  children 
surviving  her ;  and  they  claimed  the  600/.  The  Master  allowed 
their  claim,  which  was  the  subject  of  the  thirtieth  exception.  In 
support  of  the  exception,  the  executors  contended  that  the  three 

(a)  Tr.  Leg.  Vol.  1,  p.  160,  3d  ed.  (h)  See  Will,  Leg.  19,  ante,  p.  SOa, 
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"  children  living  at  the  death"  of  Benjamin  Moore  took  as  per- 
soTKB  designat€B,  and  that,  by  the  death  of  one  of  them  before  the 
testatrix,  one-third  part  of  the  legacy  of  600/.  lapsed. 

They  cited  Allen  v.  Callow,{a)  and  I  Jarman,  Tr.  on 

[•251)    'Wills,  p.  297.    On  the  other  side,  the  reasoning  of  Mr. 

Jarman,  in  p.  298,  of  Vol.  1,  of  the  Treatise  on  Wills, 

Viner  v.  Francis,{b)  Doe  d.  Stewart  v.  Sheffield^{c)  and  Shut" 

tletporth  v.  Greavesj{d)  were  cited. 

1S46 :  Jan.  13/A.— The  Yice-Chancellor  held,  that  the  chil- 
dren living  at  the  time  of  the  death  of  Moore  their  father  did  not 
take  as  persona  desiffnattB  ;  that  the  children  living  at  that  time, 
who  survived  the  testatrix,  took  the  legacy  as  a  class;  and  that 
there  was  therefore  no  lapse.[5] 

Exception  overruled. 


The   remaining  exceptions  were  taken  by  legatees  whose 
claims  were  disallowed  by  the  Master. 


The  testatrix  bequeathed  "  to  Mn.  and  Miae  B.,  the  widow  aod  daughter  of  the 
late  B.,  SdOOL  each.  At  the  date  of  the  testamentary  instrument,  there  were  no 
persons  answering  the  description.  The  legacy  was  claimed  by  a  Mrs.  W.  (the 
daughter  of  the  late  B.)  and  her  daughter  Miss  W.  (the  granddaughter  of  the 
late  B. :)  it  was  proved  that  the  testatrix  was  intimately  acquainted  with  the  late 
B.»  and  also  with  Mrs,  and  Miss  W.,  and  used  to  call  them  by  Mrs.  W.'s  maiden 
name  of  B.  i-^Held,  that  this  evidence  was  admissible,  and  Mn.  and  Miss  W. 
were  entitled  to  the  legacies. 

The  legacies  bequeathed  by  the  codicil,  dated  in  Angust, 
1836,  "  To  Mrs.  and  Miss  Etowden,  of  Hammersmith,  widow  and 
daughter  of  the  late  Rev.  Mr.  Bowden,  200Z.  each,''(e)  were 
claimed  by  Mrs.  and  Miss  Wash  bourne,  the  widow  and  daughter 
of  Mr.  David  Washbourne,  who  had  been  a  dissenting  minister 

(a)  3  Ves.  293.  Per  Sir  R.  P.  Arden,  M.  R.        (d)  4  Myl.  di  Cr.  35. 

(b)  2  Bro  C.  C.  658.  S.  C.  3  Cox,  190.         (c)  Third  codicil,  leg.  15,  ante,  p.  206, 

(c)  13  East,  526. 

[5]  OiukeU  ▼.  Holmei,  3  Hare,  438 ;  Mowatt  ▼.  Carow,  7  Paige,  340. 
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at  Hammersmith.  Mrs.  Wasbbourae  was  the  daughter  of  Mr. 
Bowden,  and  had  married  in  1810.  Mr.  Bowden  died  in  1812| 
leaviug  a  widow  surviving,  who  died  in  1820.  The  testatrix, 
who  died  at  a  great  age,  had  been  for  many  years  ac- 
quainted with  Mr.  Bowden,  and  with  the  'claimants,  [*252] 
and  the  deceased  Mr.  Wash  bourne,  and  she  had  been  re- 
peatedly known,  when  speaking  of  the  claimants,  to  call  them  by 
the  name  of  Bowden,  and  on  the  mistake  being  pointed  out,  she 
acknowledged  it,  and  said,  that  she  meant  the  lady  of  the  minis* 
ter  at  Hammersmith — the  daughter  of  Mr.  Bowden.  It  did  not 
appear  that,  at  the  date  of  the  instrument,  there  was  any  person 
answering  the  discription  of  Mr.  and  Mrs.  Bowden.  The  Master 
rejected  the  evidence,  as  to  the  habit  of  the  testatrix  of  calling 
the  parties  by  the  wrong  name,  and  her  explanation  with  respect 
to  the  persons  she  intended  by  that  name  on  such  occasions ; 
and  he  disallowed  the  claim,  Mrs.  and  Miss  Wasbbourne  ex- 
cepted. 

The  Yice-Chancellor  said,  that,  if  Mrs.  Bowden,  the  widow, 
had  been  living  at  the  date  of  the  codicil  under  which  the  lega- 
cies were  claimed,  a  question  of  much  greater  difficulty  would 
have  arisen ;  for,  in  that  case,  Mrs.  Bowden  and  Mrs.  Wash- 
bourne  would  have  answered  the  description  of  ''Mrs.  and  Miss 
Bowden.**  It  appeared,  according  to  the  evidence,  that  Mrs. 
Bowden  died  in  1820.  He  considered  the  evidence  to  be  per- 
fectly conclusive,  that  there  was  no  "  Mrs.  and  Miss  Bowden**  in 
existence,  and  entitled,  at  the  date  of  the  codicil,  to  the  benefit  of 
this  bequest.  Miss  Bowden  was  then  in  existence,  and  she  was 
now  Mrs.  Wasbbourne.  There  was  also  a  Miss  Wasbbourne. 
The  evidence  proved  that  the  testatrix  knew  both  of  them,  and 
had  known  the  father  and  mother ;  that  the  testatrix  was  in  the 
habit  of  calling  Mrs.  Wasbbourne  by  the  name  of  Mrs.  Bowden ; 
that  she  was  frequently  reminded  of  the  mislake,  and  acknow- 
ledged that  she  always  confused  their  names  in  her  mind.  That 
evidence  was  admissible,  and  he  thought  it  was  sufficient 
to  entitle  Mrs.  and  Miss  Wasbbourne  to  this  •legacy,  [*253] 
especially  in  a  case  where  there  was  no  possibility  that 
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any  other  "  Mrs.  and  Miss  Bowden"  could  have  been  intend- 
ed.[6] 

Exception  overruled. 


Beqneft  to  "  Min  Sarah  Jameaon."  There  was  no  Mim  Sarah  Jameaon.  The 
teatatriz  was  acqaaioted  with  Mrs.  Sarah  Jameson,  and  her  daughter  Miss 
Frances  Ann  Jameson.  Frances  Ann  Jameson  was  held  to  be  entitled  to  the 
legacy. 

The  legacy  bequeathed  to  <<  Miss  Sarah  Jameson,  of  Clapham 
Common  "(a)  was  claimed  by  Frances  Anne  Winter,  the  wife  of 
William  Winter.  It  did  not  appear  that  there  was  any  person 
answering  the  description  in  the  will,  or  any  person  known  to 
the  testatrix  answering  the  description  of  Miss  Sarah  Jameson, 
either  at  the  time  the  codicil  was  made,  or  afterwards,  before  the 
death  of  the  testatrix.  It  was  proved  that  the  testatrix  was  on 
intimate  terms  with  the  claimant,  who  was  then  named  Frances 
Anne  Jameson,  and  was  not  married  until  after  the  death  of  the 
testatrix  ;  and  that  the  testatrix  was  also  on  intimate  terms  with 
the  mother  of  the  claimant,  Mrs.  Sarah  Jameson,  who  did  not 
claim  the  legacy.  The  Master  did  not  allow  the  claim  of  Mrs. 
Winter,  and  Mr.  and  Mrs.  Winter  excepted. 

In  support  of  the  report,  the  executors  submitted,  that,  as  the 
description  in  the  will  could  be  made  to  correspond  equally  with 
the  claimant  or  with  her  mother,  by  rejecting  the  name  "  Sarah" 
in  the  former  case,  or  the  designation  <^  Miss"  in  the  latter,  and 
that,  as  there  was  no  reason  for  suggesting  one  omission  rather 
than  the  other,  the  bequest  was  void  for  uncertainty. 

The  y ice-Chancellor  said,  that  the  testatrix  clearly  intend* 
ed  to  give  the  legacy  to  an  unmarried  lady,  and  he  allowed  the 
excepiion.[7J 

(tt)  Third  codicil,  le^.  10,  ante,  p.  S06. 

[6]  Mann  v.  Mann' 9  Executor*,  1  Johns.  Ch.  Rep.  S34;  sapra,  317,  S48;  S 
Kent's  Comm.  556  n.  e.    See  the  next  note. 

[7]  A  devise  to  the  second  son  of  Edward  Weld  otLulwertkf  was  held,  npon  the 
context  of  the  will,  and  upon  extrinsic  evidence  as  to  the  state  of  the  Weld  family, 
and  the  degree  of  the  testator's  acquaintance  with  the  different  members  of  It,  to 
mean  a  devise  to  the  second  son  of  Jotph  Weld  of  Luboorth,  althongh  then  was 
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Gift  by  the  will  of  100/.  to  Higbboiy  College ;  and  of  another  1002.  by  the  second 
.  codicil,  under  a  gift  of  that  sam  to  each  of  the  charities  mentioned  in  the  will. 
In  the  same  codicil  was  a  legacy  of  5002.  to  Hozton  Academy.  The  establish- 
ment known  as  Hlghbary  College  was  formerly  called  Hoxton  Academy.  There 
was  no  Hoxton  Academy  at  the  date  of  the  codicil  or  subeeqaently,  but  other 
charitable  societies  had  for  some  time  occupied  the  same  premises : — Held,  that 
the  Highbury  College  was  not  entitled  to  the  legacy  of  5002. 

*The  treasurer  of  "  Highbury  College"  excepted  to  the    [*354] 
report  of  the  Masteri  who  disallowed  his  claim  to  the 

a  person  of  the  name  of  Edward  Jo§eph  Weld,  (the  eldest  son  of  Joieph  Weld,)  who 
resided  with  his  father  at  Lulworth,  and  who  usually  went  by  the  name  of  Edward 
only,  and  although  a  former  will  of  the  testator,  made  several  years  before  the  will  in 
question,  contained  a  devise  to  the  same  Jo$epk  Weld,  by  his  right  name.  Blun- 
dell  V.  Oladetone,  (Jan.  1843,)  1  Phillips,  279,  affirming  the  decree  of  the  Vice-Chan- 
cellor  of  England,  11  Sim.  467.  On  the  hearing  of  the  appeal,  the  Lord  Chancel- 
lor, Lyndhurst,  was  assisted  by  two  of  the  common  law  judges,  (Mr.  J.  Patteson  and 
Mr.  J.  Maule,)  according  to  whose  opinion  as  expressed  by  Mr.  J.  Patteson  the  Lord 
Chancellor  decided  the  case.  Mr.  J.  Patteson  said :  "  Mach  evidence  was  ad- 
dnced  on  both  sides  to  show  the  state  of  the  family  of  Weld,  and  the  names  of  the 
different  members  of  it»  at  the  time  of  the  making  of  the  will,  and  to  prove  how  far 
tlie  testator  was  acquainted  with  them ;  none  of  which  evidence  was  objected  to  as 
inadmissible.  It  was  indeed  objected  on  the  part  of  the  defendants,  that  the  evi- 
dence given  by  Mr.  J.  6.  of  his  conversations  with  the  testator  in  1836  and  1837, 
could  not  be  used  as  proof  of  the  intention  of  the  testator,  or  as  declarations  mnde 
by  him  respecting  the  person  who  was  the  object  of  his  devise  ;  to  this  objection 
the  learned  counsel  for  the  plaintiff  acceded,  and  proposed  not  to  use  them  for  the 
purpose  of  such  proof,  but  as  evidence  of  the  testator's  ignorance  of  the  name  of  the 
second  son  of  Edward  Weld  ;  and  for  this  purpose  they  were  allowed  by  the  learned 
counsel  for  the  defendants  to  be,  and  no  doubt  were,  admissible.  The  case  is  there- 
fore  free  from  any  question  as  to  admissibility  of  evidence :  all  that  has  been  re- 
ceived is  only  what  was  oeceosary  to  put  the  Court  into  the  same  situation  with  re- 
gard to  knowledge  of  extrinsic  circumstances  as  the  testator  himself  was  in,  and  so 
to  enable  them  the  better  to  put  that  construction  upon  his  words,  which  it  is  to  be 
presumed  he  himself  would  have  put  if  asked.  So  far,  at  least,  such  evidence  has 
been  uniformly  received  according  to  all  the  authorities,  and  it  is  unnecessary  to 
discuss  or  even  to  refer  to  them.  The  case  is  one  purely  of  construction,  &«. — It 
was  contended  for  the  heirs  at  law  that  Edward  Joteph  Weld  fully  and  accurately 
answered  the  whole  description  of  "  Edward  Weld  of  Lulworth,  Esquire  ;"  and 
therefore  that  the  Court  was  not  at  liberty  to  substitute  any  other  name  upon  a 
conjecture  of  some  mistake :  that  if,  indeed,  there  had  been  two  persons  fully  and 
accurately  answering  the  whole  descriptioni  evidence  might  be  received,  or  argu- 
ments from  the  lan;;nage  of  the  will,  or  from  circumstances  might  be  adduced  to 
show  to  which  of  those  persons  the  will  applied ;  but  that  where  one  personi  and 
one  only,  folly  and  accurately  answers  the  whole  description,  the  Court  is  bound  to 
apply  the  will  to  that  person.    Such  may  bs  conceded  to  be  a  general  role  of  law 
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legacy  of  600/..  given  by  the  second  codicil  to  Hoxton  Acade- 
my.(a) 

The  claim  was  founded  on  the  following  case :— In  1784,  a 
society  was  formed  by  Protestant  Dissenters  of  the  Independent 
denomination,  for  the  education  of  young  men  of  that  persuasion 
for  the  ministry.  The  society  was  carried  on  at  Mile  End,  until 
1791,  when  it  was  removed  to  Hoxton,  where,  from  1791  to  1826, 
the  operations  of  the  society  were*  conducted  in  a  large  building 
called  *'  The  Hoxton  Academy."  In  1826,  the  business  of  the 
society  was  removed  to  Highbury,  and  from  that  time  it  was 
called  "  The  Highbury  College."  The  title  «  Hoxton  Academy" 
had  not  been  applied  to  any  other  establishment,  institution,  or 
society.  The  removal  of  the  business  of  the  Hoxton  Academy 
to  Highbury  had  not  been  accompanied  by  any  alteration  in  the 
object  or  constitution  of  the  society.  After  the  society  had  ceased 
to  occupy  the  building  at  Hoxton,  the  same  premises  had  been 

and  of  coiiBtnicti<m,  iaaamoch  as  it  in  general  will  be  found  to  aemst  in  attaining 
the  object  of  rules  of  construction — the  discovery  of  the  intention  of  the  testator  as 
flzpressed  by  his  will — though  a  rule  not  without  the  possibility  of  an  exception  ; 
f(Nr,  if  a  case  should  arise  in  which  this  rule  would  lead  to  a  constraction  of  a  devise 
manifestly  contrary  to  what  was  the  intention  of  the  testator  as  expressed  by  his 
willf  the  rule  must  be  rejected  as  inapplicable  to  a  case  in  which  it  would  defeat  in* 
stead  of  promoting  the  object  for  which  all  rules  of  construction  are  framed.  But 
in  this  case,  Edward  Joseph  Weld  is  not  brought  within  that  rule  ;  for  he  does  not 
fully  and  accurately  answer  the  whole  description.  It  is  true,  that  being  known 
by,  and  using  the  nsme  of  Edward  only,  he  might,  if  there  were  no  person  whose 
real  name  was  Edward  Weld  only,  take  by  that  description  ;  but  be  would  not  so 
take,  because  he  fully  and  accurately  answered  the  whole  description,  but  beeaose 
there  being  no  person  who  did  so  answer,  he  came  the  nearest  to  it. — We  do  not 
think  it  necessary  to  enter  into  an  examination  of  any  of  the  numerous  cases  cited 
upon  the  argument  before  us  ;  for  they  establish  without  doubt  that  if  there  be  a 
mistake  in  the  name  of  the  devisee  but  a  right  description  of  him,  the  Court  may 
act  upon  such  right  description  ;  and  further,  that  if  two  persons  equally  answer  the 
same  or  description,  or  both,  the  Court  may  determine  from  the  rest  of  the  will, 
and  the  surrounding  circumstances  to  which  of  them  the  will  applies.— ^Looking  to 
the  state  of  the  family  and  the  knowledge  which  the  testator  had  of  them  and  care- 
fully considering  the  words  and  provisions  of  the  will  itself,  my  brother  Manle  and 
myself  are  fully  satisfied,  that  the  testator  did  in  the  devise  in  question  use  the 
word  *'  Edward"  by  mistake  for  "Jaepk,**  and  that  the  plaintiff  is  the  peison  de« 
signated  by  the  devise,  &e." 

(a)  Leg.  4S.    See  p.  209. 
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twice  used  by  other  charitable  societies,  for  purposes  of  educa- 
tion ;  but  those  societies  made  no  claim  to  the  legacy,  and  it  did 
not  appear  that  the  testatrix  knew  of  their  existence. 

Vice-Chancellor  : — This  is  a  case  on  which  I  certainly  en- 
tertain a  doubt.  The  testatrix,  by  her  will,  has  given  100/.  to 
to  tjie  treasurer  of  Highbury  College.(a)  By  the  second  codicil 
she  has  given  100/.  ia  the  charities  named  in  her  will  of 
which  Highbury  College  is  one.(6)  She  has,  'therefore,  [•265] 
in  her  second  codicil,  given  100/.  to  Highbury  College, 
and  in  the  same  codicil  she  gives  500/.  to  the  Hoxton  Academy. 
The  exceptant  contends,  that,  although  there  is,  in  this  codicil,  a 
legacy  of  100/.  to  the  treasurer  of  Highbury  College,  the  legacy 
of  500/.  to  Hoxton  Academy  is  also  a  legacy  to  Highbury  Col- 
lege. It  is  a  question  of  identity,  and  1  am  of  opinion  that  the 
Master,  in  rejecting  the  claim,  has  taken  the  only  course  which 
be  could  take.  It  is  probable  that  the  testatrix  did  not  know  of 
the  transmigration  of  Hoxton  Academy  into  Highbury  (Allege, 
and  that  she  meant  that  establishment  which  is  now,  in  fact, 
Highbury  College ;  and  if  that  had  been  the  simple  case,  the 
Court  would  have  gone  a  great  way  to  support  the  bequest ;  but 
it  turns  out  that,  since  the  Hoxton  Academy  was  carried  to  High- 
bury, two  other  companies,  in  the  nature  of  charitable  societies, 
have  occupied  the  same  house  or  place,  one  of  them  being  a  mis- 
sionary society.  I  cannot  say  that  the  testatrix  may  not  have 
intended  one  of  them  ;  nor  can  I  say  that  she  may  not  have  in- 
tended Highbury  College.  In  this  case,  I  must  apply  the  same 
observation  as  1  have  before  made,  and  resort  to  the  language  of 
the  codicil,  for  the  purpose  of  showing  what  the  testatrix  has 
herself  said.  The  same  codicil  which  gives  to  Highbury  College 
gives  also  to  Hoxton  Academy  ;  and,  in  such  a  case,  I  cannot, 
upon  construction,  consider  Highbury  College  as  identical  with 
Hoxton  Academy.    I  think  the  Master  is  right.[S] 

(fl)  Leg.  29,  p.  209.  (&)  Leg.  22,  p.  208. 

[8]  When  a  gift  to  a  charity  ia  void,  by  reason  of  uncertainty  as  to  the  donee, 
■ee  Shotwell  v.  MotU^  Sand.  Cb.  Rep.  46. 
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CostB  to  l»  paid  to  a  party,  ordered  after  his  bankniptcy,  to  be  set  off  againit  costa 
ordered  to  be  paid  by  the  same  party  before  his  bankruptcy. 

After  the  institution  of  the  suit  Lee  v.  Pain^  one  of  the  leg- 
atees under  the  will  of  Mrs.  Waring  instituted  a  suit  {Eicke  v. 
Pain)  on  behalf  of  himself  and  all  the  other  legatees.  A  motion 
was  made  by  the  plaintiflf  in  Lee  v.  Pain  to  stay  proceedings  in 
the  cause  of  Eicke  v.  Patn,  and  a  cross  motion  by  the  plaintiff 

in  Eicke  v.  Pain  to  stay  the  proceedings  in  Lee  v. 
[*256J    Pain;  or,  that  the  solicitor  *for  the  plaintiff  in  the  suit 

of  Eicke  v.  Pain  might  have  the  conduct  of  the  other 
cause. 

April  27thf  1843. — The  Vice-Chancellor(a)  refused  the  motion 
in  Eicke  v.  Pain  with  costs,  and  stayed  the  proceedings  in  that 
suit,  allowing  the  plaintiff  to  attend  before  the  Master  in  the  pro- 
ceedings iu  the  other  suit ;  reserving  the  costs. 


The  plaintiff  in  the  suit  of  Eicke  v.  Pain  afterwards  became 
bankrupt ;  and  upon  the  hearing  of  the  cause  of  Lee  v.  Pain  for 
further  directions,  he  presented  his  iietition,  praying  that  he 
might  be  paid  the  costs  of  the  suit  of  Eicke  v.  Patn,  reserved 
by  the  former  order.  The  assignees  were  served  with  the  peti- 
tion. 

Mr.  Terrell,  for  the  petition. 

Mr.  Tinney  and  Mr.  Hargrave,  for  the  executor. 

Jackson  v.  Leaf,{b)  Taylor  v.  Southgate,{c\  and  Ex  parte 
Bentley^id)  were  cited. 

July  12/A,  1845. — The  Vice-Chancellor  ordered  the  costs 
of  the  suit  of  Eicke  v.  Patn  to  be  paid  out  of  the  estate  to  the 
solicitor  of  the  plaintiff  in  that  suit,  (the  assignees  consenting ;) 
but,  it  being  admitted  that  the  costs  of  the  motion  ordered  to  be 

(a)  This  motion  was  made  before  his  Honor  the  Vice-Chancellor  Knight  Bruce, 
before  whom  the  cause  of  Eicke  v.  Patn  was  set  down. 

(6)  IJ.  &  W.  229.  (0  4  Myl.  &  Cr.  203.  {d)  2  Dea.  &  Ch.  578. 
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paid  by  the  plaintiff  in  Eicke  v.  Pain  to  the  defendant  Lee  (the 
plaintiff  in  the  other  suit)  had  not  been  paid,  he  directed  the 
costs,  which  were  new  ordered  to  be  paid,  to  be  set  off,  so  far 
as  the  same  would  extend,  against  the  costs  so  remaining  un- 
paid.[9] 


'Roberts  v.  Tunstall.  [•257J 

1844 :  July  5lh.     1845 :  19th  and  27th  February ;  13th  and  14th  March. 

The  tenant  for  life  of  an  estate,  who  waa  also  devisee  in  trust  in  remainder  for  the 
children  of  the  testator,  with  a  power  of  appointment  by  will  amongst  them, 
purchased  and  obtained  from  the^  objects  of  the  power,  a  release  of  their  reversion 
at  an  undervalue,  and  devised  the  estate  to  her  son  in  fee  charged  with  debts 
and  legacies.  The  son  took  possession  of  the  estate,  and  paid  off  the  legacies 
and  charges.  Fourteen  years  and  a  half  after  the  death  of  the  tenant  for  life, 
and  seventeen  years  after  the  purchase  of  the  reversion,  the  assignee  of  one  of 
the  vendora,  an  object  of  the  power,  who  had  become  insolvent,  filed  his  bill  to 
set  aside  the  sale : — Held,  that  the  lapse  of  time  was  a  bar  to  the ,  relief ;  and 
that  the  mere  circumstance  of  the  poverty  of  the  cestui  que  trust  was  uot  suffi- 
cient to  excuse  the  delay. 

Semble,  that  the  time  which  might  elapse  alter  such  a  transaction,  during  the  life 
of  the  tenant  for  life  who  was  the  donee  of  the  power,  would  not  aUne  be  con- 
sidered as  amounting  to  (aches. 

The  testator,  T.  Tunstall,  by  his  will,  dated  in  1809,  directed 
his  debts  and  funeral  expenses  to  be  paid  out  of  his  personal  es- 
tate, and  gave  and  devised  to  his  wife  Martha  all  his  freehold 
estate  in  the  parishes  of  Hopesay  and  Olungerford,  in  the  county 
of  Salop,  and  all  other  his  real  estate,  to  hold  to  her  his  said  wife 
Martha  during  her  life ;  and,  subject  to  the  life-interest  so  devised 
to  her,  he  gave  and  devised  all  his  said  real  estate  to  his  said  wife 
and  her  heirs,  in  trust,  to  be  divided  amongst  all  his  children 
who  should  be  living  at  the  time  of  the  decease  of  his  said  wife, 
as  well  those  of  his  former  wife  as  those  of  his  said  present  wife, 
and  in  such  shares  and  proportions,  and  subject  and  liable  to 
such  directions  and  appointments,  as  his  said  wife  Martha  should, 

[9]  As  to  set-off  of  costs  arising  in  distinct  proceedings,  see  Wright  v.  Mudie,  1 
Sim.  &  Stu.  266 ;  Simpwn  v.  BrewBter,  9  Paige,  245 ;  2  Barb*  Ch.  Pract.  327. 
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by  her  last  will  and  testnment,  direct  and  appoint.  The  testator 
also  thereby  gave  and  bequeathed  to  his  said  wife  all  his  house- 
hold goods,  plate,  linen,  ready  money,  and  all  other  his  personal 
estate  during  her  life,  and  he  declared  his  will  to  be,  that  his 
said  wife  should  enjoy  the  same  during  her  life  only,  and,  at  her 
decease,  divide  the  same  to  and  amongst  all  his  children,  as  well 
by  his  former  wife  as  by  his  said  present  wife,  in  such  shares 
and  proportions  as  she  should  think  proper.  The  testator  ap- 
pointed his  said  wife  and  another  person  executrix  and  executor 
of  his  will.  The  testator  died  in  1809,  and  tlie  widow  alone 
•  proved  the  will,  and  possessed  herself  of  the  real  and 
[•258]  personal  estate.  The  testator  left  'surviving  him  five 
daughters  by  his  first  wife,  and  a  son  and  two  daughters 
by  the  said  Martha,  his  second  wife. 

The  real  estate  of  the  testator,  which  passed  by  his  will,  con- 
sisted of  a  cottage  and  seven  acres  of  land  in  the  parish  of  Hope- 
say,  and  three  undivided  fourth  parts  of  an  estate  containing 
about  120  acres  of  land,  situated  in  the  parishes  of  Hopesay  and 
Clungerford.  The  testator  was  also,  in  his  lifetime,  seised  of  the 
remaining  undivided  fourth  part  of  the  latter  estate,  as  tenant  by 
the  curtesy  under  his  first  marriage.  In  a  suit  of  KirJcpatrick 
V.  TunstcUl,  instituted  some  time  after  the  testator's  death  by  a 
party  claiming  under  the  heir-at-law  of  his  first  wife  against 
the  widow,  a  partition  of  the  latter  estate  was  made,  and  one- 
fourth  thereof  was  conveyed  in  severalty  to  the  plaintiff,  and 
three- fourths  to  the  defendant  in  that  suit.  The  decree  for  par- 
tition was  made  in  1815,  but  the  deeds  of  conveyance  were  not 
finally  executed  until  1823.  A  valuation  of  the  estate  was  made 
for  the  purposes  of  the  partition,  and  the  entire  estate  was  then 
estimated  to  be  of  the  value  of  7206/.  15*. ;  and  the  three  fouiths, 
of  the  value  of  5405/.  is.  Other  estimates,  however,  stated  the 
value  of  the,estate  to  be  little  more  than  4000Z. 

By  an  indenture  of  release,  dated  in  December,  1824,  made  be- 
tween the  five  daughters  of  the  testator  by  his  first  marriage, 
and  the  husbands  of  those  who  were  married,  of  the  one  part ; 
and  Martha,  the  widow,  of  the  other  part ;  in  consideration  of 
750Z.  paid  by  Martha,  to  such  five  daughters  and  their  husbands 
respectively,  the  said  parties  of  the  first  part  released  and  dis- 
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charged  the  three  fourth  parts  of  the  estate  in  Hopesay  and 
Clungerford,  whioh  had,  upon  the  partition,  been  taken 
by  Martha  in  severalty,  and  also  released  and  ^discharged  [*259J 
Martha  herself,  in  respect  thereof,  from  the  trusts  of  the 
will,  so  far  as  related  to  them  the^id  five  children  by  the  first 
marriage.  By  a  deed,  dated  in  January,  1825,  indorsed  on  the 
deed  of  December,  1824,  the  children  of  the  first  marriage  also 
released  their  interests  in  the  same  premises  under  the  will  to 
Martha  their  mother.  At  the  time  of  this  transaction,  Martha, 
the  widow,  and  tenant  for  life,  was  about  seventy  years  of  age. 

Martha,  by  her  will,  made  in  1827,  without  professing  to  ex- 
ercise the  power  of  appointment  given  to  her  by  the  will  of  the 
testator,  devised  all  her  real  and  personal  estate  to  the  defendant 
Benjamin,  her  eldest  son,  subject  to  her  debts,  and  other  charges, 
among  which  was  a  legacy  of  2000/.,  which  she  bequeathed  to 
her  daughter;  and  the  testatrix  died  in  June,  1827,  leaving  the 
five  children  of  her  husband  by  his  first  wife,  and  her  two  chil- 
dren, the  son  and  daughter  mentioned  in  her  will, surviving.  Upon 
her  death,  the  defendant,  Benjamin,  proved  her  will,  entered  into 
possession  of  the  real  estate  of  the  testato^,  and  afterwards  paid 
off  the  charges  upon  the  premises,  and  the  legncies  given  by  the 
will  of  Martha. 

At  the  date  of  the  deed  of  December,  1824,  all  the  daughters 
of  the  testator  by  his  first  wife  were  above  thirty  years  of  age. 
Margaret,  one  of  tl)^m,  was  the  wife  of  John  Hill,  who  gnined 
his  living  by  hawking  tea  and  other  light  articles  about  Shrop- 
shire and  the  neighborhood,  having  a  small  lodging  at  Shrews- 
bury, in  a  house  kept  by  Margaret,  the  testator's  daughter,  then 
a  widow,  whom  he  married.  Hill  and  his  wife  afterwards  opened 
a  small  huckster's  shop  in  Shrewsbury,  in  which  situation  of  life 
they  appear  to  have  been  at  the  date  of  the  deed,  and  to  have  cpn- 
tinued  afterwards.  Hill  became  an  insolvent  debtor  in 
1838,  and  the  plaintiff  was  the  ^assignee  under  the  insol-  [*260J 
vency.  The  bill  was  filed  in  January,  1842,  against  Ben- 
jamin, the  devisee  and  executor  of  Martha,  (Hill  and  his  wife  be- 
ing also  defendants,)  ciiarging  that  the  conveyance  of  their  rever- 
sionary interest  by  the  children  of  the  first  marriage  was  fraudulent 
and  void,  forasmuch  as  it  was  founded  on  a^ purchase  by  a  trustee 
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from  her  cestui  que  trust,  and  one  which  was  made,  moreover, 
at  a  price  grossl7  inadequate  to  the  value  of  the  interest  convey- 
ed by  the  deed.  The  bill  prayed  that  the  transaction  of  Decem- 
ber, 1824,  might  be  set  aside  as  to  the  share  of  Hill  and  hi^  wife, 
and  that  one  seventh  share  of  the  real  estate  of  the  testator,  in- 
cluding as  well  the  premises  comprised  in  the  deed  of  Decem- 
ber, 1824,  as  the  cottage  and  seven  acres  of  land  at  Hopesay, 
might  be  conveyed  to  the  plaintiff,  and  that  HilPs  share  of  the 
testator's  personal  estate  might  be  paid  to  him. 

The  answer  of  the  defendant  Benjamin,  the  devisee,  insisted, 
that  the  full  value  had  been  given  for  the  interest  of  Hill  and  his 
wife  in  the  premises ;  and  that  even  if  less  than  the  value  had 
been  paid,  all  parties  had  acquiesced  for  seventeen  years,  fifteen 
of  which  had  elapsed  since  the  death  of  Martha,  and  during 
which  time  the  defendant  had  been  permitted  to  pay  off  the  leg- 
acy of  2000/.,  and  the  other  encumbrances  charged  upon  the 
premises  by  the  will  of  Martha.  The  defendant  also  contended, 
that  it  had  been  the  intention  of  all  the  parties  to  the  deed  of  De- 
cember, 1824,  that  the  cottage  and  seven  acres  of  land  in  Hope- 
say  should  be  comprised  therein  and  pass  thereby,  and  that  the 
same  had  been  omitted  by  mistake ;  and  therefore,  that  a  con- 
veyance of  that  part  of  the  real  estate  of  the  testator,  or  of  Hill's 
share  therein,  ought  not  to  be  decreed. 

At  the  hearing, 

[•261]  •Mr,  Tinney  and  Mr.  Kenyon^  (or  the  defendant  Ben- 
jamin Tunstall,  objected,  that  all  the  children  of  the  testa- 
tor who  survived  the  widow  were  necessary  parties  to  the  suit. 
Their  interests  in  the  estate  were  conveyed  by  the  same  deed, 
and  the  sale  must  be  treated  as  one  joint  transaction,  and  not  as  a 
contract  made  with  each  child  severally. 

Mr.  Romilly  and  Mr.  Parry,  for  the  plaintiff,  argued  that  the 
interest  of  every  child  in  the  estate  of  the  testator  was  uncon- 
nected with  that  of  the  others ;  and  the  circumstances  affecting 
the  contract  in  equity,  as  imposition, — undue  influence — igno- 
rance,— or  imputed  acquiescence,  might  be,  and  probably  were 
different  in  the  case  of  every  child.    The  right  of  every  child  to 
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set  aside  the  sale  must,  therefore,  depend  upon  the  grounds  of  his 
particular  case.  There  was  no  necessity  for  making  all  the  chil- 
dren parties  to  a  suit  by  one,  founded  on  its  peculiar  grounds, — 
from  the  divers  equities  affecting  the  several  cases,  there  would  be 
much  inconvenience  in  making  them  all  parties  to  such  a  suit, — 
and,  in  point  of  expense,  there  would  be  great  hardship  in  re- 
quiring it. 


Bill  by  one  of  Mveral  cettois  que  trast  against  Uie  deviiee  of  Uie  tniatee  to  set 
aside  the  sale  of  an  estate,  which  was  made  to  the  trustee  by  all  the  cestuLs  qae 
trust  for  one  sum,  and  conveyed  by  one  instrument : — Heldt  that  all  the  cestuis 
que  trust  were  necessary  parties  to  the  suit 

The  Vice-chancellor  said,  that  the  devisee  in  trust  of  the 
estate,  or  the  defendant,  as  her  representative,  was  entitled  to 
have  the  entire  trust  executed  at  once ;  and  ought  not  to  be  sub- 
jected to  the  possibility  of  several  different  suits  against  him  to 
enforce  the  performance  of  the  trust.  The  sale  purported  to  be 
made  for  one  sum,  and  as  one  subject,  and  the  conveyance  was 
made  by  one  instrument,  and  there  was  no  suggestion  of  any 
separate  or  independent  contract  with  any  of  the  children.  The 
defendant  was  entitled  to  require  that  the  deed  should 
'either  be  set  aside,  or  established  as  against  all  the  par-  [*262} 
ties  to  it,  at  once  for  all.[l] 


The  bill  was  not  amended,  the  defendant  having,  out  of  Court, 
agreed  to  the  prosecution  of  the  suit,  without  making  the  other 
children  parties.  The  plaintiff  also  abandoned  the  relief  sought 
by  .the  bill  in  respect  of  the  personal  estate,  there  being  no  per- 
sonal representative  of  the  testator  before  the  Court. 

1845 :  Feb.  19/A.— Mr.  Romilly  and  Mr.  Parry,  for  the  plaintiff. 

Mr.  Tinney  and  Mr.  Kenyon,  for  the  defendant. 

The  case  ultimately  turned  on  the  question,  whether  the  plain- 
tiff was  barred  by  the  lapse  of  time.    The  following  cases  were 

[1]  Wood  V.  Perry ^  2  Sand.  Ch.  Rep.  7. 
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cited : — Drummond  v.  Duke  of  Sl  Albansj{a)  Campbell  v. 
Walker,{b)  Price  v.  Byrny{c)  Pulteney  v.  Warreni{d)  Petti- 
ward  V.  Prescott,{e)    Chregory  v.   Gregory^{g)  Champion  v. 
Riffby.{h) 

Feb.  27th. — Vice-Chancellor  r — The  plaintiff  is  the  credi- 
tor's assignee  of  John  Hill,  one  of  the  defendadts,  who  is  insol- 
vent ;  and  the  object  of  the  suit  is  to  recover  from  Benjamin 
Tunstall,  another  of  the  defendants,  certain  premises  comprising 
a  cottage  atid  about  seven  acres  of  land,  and  also  a'seventh 
[•263]  part  of  •certain  lands  and  hereditaments  which,  by  an  in- 
denture of  December,  1S24,  were  conveyed  to  Martha 
Tunstall,  under  whom  the  defendant  Benjamin  claims  in  fee. 
The  bill  also  seeks  an  account  of  the  personal  estate  of  Thomas 
Tunstall,  the  late  husband  of  Martha ;  but  it  was  admitted  by 
the  plaintiff,  that,  in  the  present  state  of  the  record,  (the  personal 
representative  of  Thomas  Tunstall  not  being  a  party,)  no  account 
of  the  personal  estate  can  be  had ;  and  there  must  be  a  declara- 
tion inserted  in  the  decree,  that  the  defendants  have  waived  the 
objection  that  the  personal  representative  of  Thomas  Tunstall  is 
not  a  party  to  the  suit. 

The  deed  of  December,  1824,  is  sought  to  be  impeached  on  two 
grounds:  first,  that  the  transaction  amounted  to  a  purchase  by  a 
trustee  of  the  cestui  que  trust,  while  the  relation  of  trustee  and 
cestui  que  trust  still  subsisted ;  and,  secondly,  that  it  was  a  pur- 
chase of  a  reversionary  interest  at  a  gross  undervalue.  The  facts 
which  support  the  first  objection,  and  the  reversionary  nature  of 
the  interest,  which  is  one  of  the  grounds  of  the  second,  are  estab- 
lished ;  and,  for  the  present  purpose,  and  in  the  absence  of  further 
evidence,  I  shall  consider  the  inadequacy  of  consideration  as  also 
proved.  [His  Honor  stated  the  computation,  according  to  which, 
upon  the  evidence,  he  concluded  there  must  have  been  a  consid- 
erable undervalue.]  In  the  absence  of  inquiry,  1  shall  assume 
that  some  inadequacy  existed.    If,  therefore,  the  transaction  had 

(a)  5  Vee.  433.  {e)  7  Ve«.  541. 

{b)  Id.  680.  (g)  Coop.  SOI ;  S.  C,  Jac.  631. 

(e)  Id.  680,  n.  (A)  1  Ran.  &  Myl.  539 ;  S.  C  ,  Tain.  421. 

(d)  7  Ves.  71. 
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been  of  recent  occurrence,  a  decree  for  the  plaintiffs,  in  the  pre- 
sent state  of  the  evidence,  would  have  been  of  course.[2]  But 
another  question  occurs.  The  deed  was  executed  in  December, 
1824,  and  Martha  died  about  two  years  and  a  half  afterwards,  in 
June,  1827.  The  bill  was  not  filed  till  1842,  a  period  of  nearly 
eighteen  years  after  the  transaction ;  and  of  this  more  than  four- 
teen years  had  run  before  the  insolvency  took  place. 

*The  first  question  which  arises  is,  whether  this  delay  [*264] 
can  be  excused,  or  whether  I  am  not  to  infer  from  it  a 
waiver  by  Hill,  and  all  who  claim  under  him,  of  their  right  to 
open  this  transaction.  The  right  to  open  such  a  transaction  is, 
from  the  first,  merely  equitable ;  and  the  Court  always  considers 
delay,  on  the  part  of  those  who  might  have  come  immediately  to 
rescind  the  transaction,  as  evidence  of  an  intention  to  waive  that 


[2]  As  to  the  general  principle  that  a  trostee,  executor,  agent,  or  other  person 
acting  in  a  fiduciary  character,  cannot  become  a  purchaser  for  himself,  or  other- 
wise derive  a  private  benefit  from  the  management  of  the  trust  property  or  fuods^ 
or  from  the  peculiar  relation  in  which  he  stands  as  trustee  ;  see  Wedderbum  v. 
Wedderbum,  4  Myl.  &  Cr.  41 ;  S  C.  2  Keen,  722  ;  Anon.  2  Russ.  350  ;  Shaw  v. 
Rhode9,  id.  539  ;  Leeg  v.  Nuttall,  1  Russ.  &  M.  53  ;  S.  C.  2  Myl.  &  K.  819  ;  S. 
C.  Taml.  282 ;  Docker  y.  Somes,  2  Myl.  &  K.  664  ;  Moore  v.  Frowd,  3  Myl.  &  Cr. 
45  ;  Taylor  y.  Salmon,  4  Myl.  &  Cr.  139  ;  Green  v.  Winter,  1  Johns.  Ch.  Rep.  26 ; 
Parkist  v.  Alexander,  id.  394  ;  Dunseomb  v.  Duneeomb,  id.  510  ;  Sckieffelin  y. 
Stewart,  id.  620  ;  Holridge  v.  Oilleapie,  2  Johns.  Ch.  Rep.  30;  Hart  v.  Ten  Eyek, 
id.  104 ;  Davoue  v.  Fanning,  id.  257  ;  Brown  v.  Ricketts,  4  Johns.  Ch.  Rep.  305  ; 
Case  V.  Abeel,  1  Paige,  393  ;  Stiles  v.  Bureh,  5  Paige,  134 ;  Reed  y.  Warner,  id. 
650  ;  Van  Epps  v.  Van  Epps,  9  Paige,  238 ;   Quackenbush  y.  Leonard,  id.  334 } 
Torrey  v.  Bank  of  Orleans,  id.  663  ;  Hawley  v.  Cramer,  4  Cow.  717 ;  Flagg  y. 
Mann,  2  Sumn.  489  ;  Baker  y.  Whiting,  3  Sumn.  476  ;  Carter  y.  Palmer,  1  Dru. 
&  Walsh,  722  ;  The  Attorney  General  y.  Caius  College,  2  Keen,  159  ;  Smith  y. 
Langford,  2  Beav.  362  ;  Gillett  y.  Pepper  come,  \  Beav.  78  ;  Edwards  v.  Afey- 
rick,  2  Hare,  60  ;  Mitcham^s  Heirs  y.  Mitcham's  Executors,  3  Dana's  (Kent)  Rep. 
267  ;  Fisher  y.  MUler,  1  Hoff.  Ch.  Rep.  270  ;  4  Kent's  Comm.  438;  1  Story's  Eq. 
§  316, 465  ;  1  Liv.  Agency,  425  ;  Pal.  Pr.  Sl  Ag.  (ed.  by  Duul.)  34,  n.  m.    That,  al- 
though mere  inadequacy  of  consideration,  will  not,  per  se,  be  a  ground  for  rescind- 
ing  a  contract  of  sale,  under  ordinary  circumstances,  yet  a  different  rule  is  appli' 
cable  in  the  case  of  the  sale  of  a  reversionary  interest,  see  Uincksman  y.  Smith,  3 
RnsB.  433  ;  Baker  v.  Bent,  1  Russ.  &  M.  224 ;  S.  C.  Taml.  368 ;  Osgood  y.  Frank- 
lin, 2  Johns.  Ch.  Rep.  25 ;  Addis  v.  Campbell,  1  Beav.  261 ;  Bethune  v.  Kennedy, 
3  Beav.  462  ;  The  Earl  of  Portmore  v.  Taylor,  4  Sim.  182 ;  Meek  v.  KettleweU,  I 
Hare,  475  ;  Gregor  v.  Duncan,  2  Desau.  636  ;  1  Story's  Eq.  §  336  to  340 ;  2  Kent'i 
Comm.  475,  n.  c  ;  Lloyd  &  6.  74,  n. 
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right.  In  Price  v.  Byrn,{a)  Lord  Alvanley  refused,  after  a  lapse 
of  twenty  years,  to  set  aside  a  transaction  which  might  have  been 
set  aside  if  the  parties  had  applied  in  time.  And  in  Campbell  v. 
}Valker,{b)  Lord  Alvanley  referred  to  Price  v.  Byrn  with  ap- 
probation. In  Cfregary  v.  Gregoryj{c)  the  acting  trustee  under 
a  will  purchased  of  the  three  grandchildren  of  the  testator,  who 
were  the  cestuis  que  trust,  and  were  then  of  age,  their  shares  and 
interest  under  their  grandfather's  will,  at  the  price  of  250/.  each, 
being  760/.  for  the  whole.  The  relation  of  trustee  and  cestuis  que 
trust  subsisted,  and  the  interests  of  the  grandchildren  in  part  of 
the  property  were  reversionary ;  and,  according  to  the  evidence, 
the  consideration  was  very  inadequate.  One  of  the  sellers,  at 
the  time  of  the  purchase,  was  in  ill-health,  and  none  of  them  ap- 
peared to  be  in  other  than  very  poor  circumstances.  The  bill  to 
set  aside  the  transaction  was  filed  eighteen  years  after  it  had  oc- 
curred, and  Sir  William  Grant,  after  stating,  that,  if  the  parties 
had  come  when  the  transaction  was  recent,  the  plaintiffs  would 
have  had  a  right  to  set  aside  the  sale,  observed — "  The  pur- 
chaser was  the  acting  trustee,  from  the  year  1778  to  the  year 
1793,  and  must,  therefore,  have  acquired  a  complete  knowledge 
of  the  situation  and  value  of  the  estates.  And  it  is  also  pretty 
clearly  made  out,  that  there  was  an  inadequacy  of  price  in  the 

case.  If,  therefore,  the  purchase  bad  been  recent,  I  am  of 
[*266]    opinion  that  *it  ought  to  be  set  aside.    Then,  as  to  the 

length  of  time  which  has  elapsed,  I  do  not  see  any  evi- 
dence of  fraud  or  circumvention  in  this  case.  Can  it.  then,  be 
said,  that  there  is  no  distance  of  time  at  which  circumstances 
originally  entitling  parties  to  relief  may  be  considered  as  waived 
or  abandoned?  Certain^  not.  It  is  only  a  rule  of  equity  that  a 
trustee  shall  not  purchase.  In  all  cases  in  which  length  of  time 
has  not  been  allowed  to  operate  against  the  title  to  relief,  it  has 
been  shown  that  there  has  been  a  continuance  of  the  circumstan- 
ces under  which  the  transaction  first  took  place, — as  of  the  dis- 
tress of  the  parties,  or  of  the  improper  influence  used,  or  of  some 
other  circumstances."  And  he  dismissed  the  bill,  solely  on  the 
ground  of  acquiescence,  but  without  costs.    That  decision  was 

(a)  Cited  5  Vm,  680w  (6)  5  Yes.  680.  (e)  Coop.  SOI. 
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afterwards  affirmed  upon  appeal.(a)  In  Champion  v.  Rigby^{b) 
a  bill  was  filed  to  set  aside  a  sale  of  property,  made,  it  was  al- 
leged, at  a  great  undervalue  to  the  defendant,  who,  at  the  time, 
was  the  confidential  solicitor  of  the  plaintifi*,  and  when  the  de- 
fendant knew  that  the  plaintifi*  was  in  embarrassed  circumstances. 
The  transaction  had  taken  place  eighteen  years  before  the  bill  was 
filed,  and  Sir  John  Leach  dismissed  the  bill  on  the  ground  of  the 
delay.  That  decree  was  afterwards  affirmed  upon  appeal.  Mr. 
Romiliy,  in  his  argument  for  the  plaintiff,  endeavored  to  distin- 
guish the  present  case,  by  saying,  that,  in  the  cases  which  I  have 
mentioned,  the  Court  was  impressed  with  the  difficulty  of  hav- 
ing, on  a  given  day,  to  go  into  the  question  of  the  value  of  the 
property  at  the  time  of  an  anterior  transaction ;  a  difficulty  which 
he  said  did  not  exist  in  this  case,  as  the  Court  had  evidence  of 
value,  to  which  Margaret  Tunstall  was  privy,  contemporaneous 
with  the  transaction  in  question.  The  circumstance  that 
such  evidence  existed  is,  in  one  respect,  unfavorable  to  *the  [*266] 
plaintiff's  case,  as  it  shows  that  the  vendors  were  aware 
of  their  rights,  as  far  as  value  is  concerned,  at  the  time  of  the 
transaction.  But  the  argument  fails  in  this — that  the  principle 
of  the  decisions  is,  that  the  injured  party  has  waived  his  right  to 
relief;  a  principle  which  supposes  a  right  to  set  aside  the  trans^ 
action,  independently  of  that  fact. 

It  was  then  argued  that  the  time  during  which  laches  could 
be  imputed  to  the  vendor  would  not  commence  earlier  than  at 
the  death  of  Martha  Tunstall,  because  it  was  said  that  her  power 
to  appoint  the  fund  among  the  children  would  operate  to  prevent 
any  child  from  raising  a  question  on  the  validity  of  the  deed  in 
her  lifetime.  To  that  argument  I  am  inclined  to  accede ;  but 
when  the  estate,  which  was  the  subject  of  the  transaction,  came 
to  the  hands  of  another  person  on  her  decease,  I  am  not  prepared 
to  admit  that  the  time  which  had  run  during  her  lifetime  is  to  be 
wholly  disregarded  as  against  an  innocent  party  claiming  under 
her.    It  might  have  been  proper  to  leave  out  of  consideration  the 

(a)  Jac.  631. 

(6)  1  Rnn.  6l  MyL  539.    [Affirmed  by  Lord  Cottenham  in  1840.    See  3 
Bear.  58,  a.] 
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whole  time  which  elapsed  during  the  life  of  Martha  Tunstall, 
however  long  that  time  might  have  been,  if  proceedings  had  been 
taken  immediately  after  her  death.  But  the  parties  interested  in 
this  case  did  not  do  that.  They  allowed  fifteen  years  and  a  half 
to  run  afterwards,  a  circumstance  which  shows  that  it  was  not 
to  the  power  which  Martha  had  over  the  children  that  the  delay 
can  be  attributed ;  and  although  the  lapse  of  time  between  the 
transaction  and  the  death  of  Martha  might  be  immaterial  if  the 
bill  had  been  filed  upon  her  decease,  I  think  that  lapse  of  time 
does,  in  some  degree,  enhance  the  obligation  to  diligence  in  any 
subsequent  attempt  to  set  aside  the  deed  as  against  a  third  party  ; 
for,  whatever  would  tend  to  justify  a  third  party  in  relying  on 
the  title  acquired,  and  in  dealing  with  the  property  as  his  own, 
must  weigh  against  the  vendor.  Upon  this  part  of  the 
[•267J  case,  'therefore  I  should  hold,  that  the  right  which  the 
plaiutifi*  might  have  had  is  displaced  by  the  delay ;  and 
the  only  remaining  question  is,  whether  the  plaintiff  has  shown 
circumstances  that  excuse  the  delay  which  has  occurred. 

Where  a  transaction  of  this  kind  has  been  brought  about  by 
misrepresentation,  concealment,  or  undue  influence,  or  where  the 
vendor  is  dependant  on  the  bounty  of  the  purchaser,  the  Court 
considers  that  the  right  of  the  vendor  to  rescind  the  sale  exists, 
without  the  imputation  of  laches,  until  such  time  as  it  is  shown 
that  he  was  released  from  the  position  in  which  he  was  placed 
by  those  circumstances.  The  poverty  of  a  vendor,  added  to  the 
other  circumstances,  is  also  a  material  ingredient  in  such  a  case. 
But  where  none  of  these  special  grounds  of  complaint  exist, — 
where  there  is  no  misrepresentation,  concealment,  or  undue  in- 
fluence, and  no  dependency  of  the  seller  on  the  purchaser, — 
where  the  right  to  rescind  the  transaction  is  an  equity  arising 
out  of  the  transaction  itself,  as  in  the  case  of  the  sale  of  a  rever- 
sionary interest,  is  it  to  be  said  that  waiver  will  not  apply,  or  that 
no  time  will  be  a  bar,  merely  because  the  seller  was  poor?  I 
cannot  be  wrong  in  following  Sir  William  Grant  in  answering 
this  question.  In  this  case  the  dependancy  ceased  in  June,  1827| 
and  no  excuse  is  offered  for  tlie  delay,  except  that  Hill  was  a 
tradesman  in  a  very  small  way  of  business.  The  simple  question 
is,  whether  the  smallness  of  the  property  of  the  vendor  is  alone 
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sufficient  to  excuse  the  delay.    In  Roche  v.  (yBrien,{a)  a  fraud 
was  committed  upon  a  distressed  man  in  the  situation  of  an  ex- 
pectant heir,  by  the  purchase  from  him  of  his  expected  reversion 
by  the  defendant,  an  experienced  attorney  ;  and  that  fraud  was 
continued  in  a  second  transaction,  intended  to  confirm  the 
first,  and  entered  into  some  years  afterwards,  while  *the    [*268] 
distress  of  the  vendor  continued.    Upon  a  bill  being  filed 
to  set  aside  the  transaction,  twenty-seven  years  after  it  took  place, 
Lord  Manners  did  not  say  that  mere  pecuniary  distress  would 
excuse  the  delay ;  but,  on  the  contrary,  his  language  was  against 
such  a  conclusion.    He  says,  "  Then,  can  length  of  time  be,  in 
this  case,  a  bar?    I  admit  that,  at  fii*st,  it  may  appear  alarming, 
that  a  transaction  shall,  after  so  many  years,  be  investigated  as 
being  an  attempt  to  do  private  justice  at  the  expense  of  public 
policy  ;  and  if  it  had  not  been  satisfactorily  proved  that,  in  this 
xrase,  fraud  had  been  heaped  upon  fraud,  and  that  the  plaintiff's 
father  had  continued  under  the  influence  and  in  the  possession  of 
the  defendant  till  the  day  of  his  death, — if  it  had  not  been  proved 
satisfactorily  that  the  plaintiff,  in  the  same  distress  as  his  father, 
ignorant  of  his  rights,  had  also  been  grossly  imposed  upon, — I 
certainly  would  not  grant  relief.    But  I  am  fully  convinced  the 
deed  of  1770  is  bad ;  that  the  acts  relied  upon  are  not  acts  of  con- 
firmation ;  that  the  length  of  time  has  been  accounted  for ;  that 
the  greatest  portion  of  it  elapsed  while  the  plaintiff's  father  was 
in  the  situation  of  an  expectant  heir,  and  that,  until  his  death,  he 
was  in  the  power  and  under  the  control  of  the  defendant.    I  am 
therefore  of  opinion,  that  the  plaintiff  has  now  a  right  to  impeach 
the  deed  of  1770,  and  that,  without  impugning  any  principle  of 
public  policy,  I  ought  to  decree  this  deed  to  be  set  aside."    I  do 
not  understand  the  observation  of  Sir  William  Grant,  in  Gregory 
V.  Gregory, — that  poverty  in  the  vendor  was  proved  to  have 
been  the  fact  at  the  time  of  the  sale,  but  that  the  evidence  did  not 
show  there  had  been  a  continuance  of  the  distress, — as  meaning 
Imore  than  to  express  the  fact  that  the  question  arose.    If  he  had 
thought  that  the  delay  would  have  been  excused  by  the  poverty, 
I  cannot  but  think  he  would,  in  ^the  absence  of  a  suggestion 

(a)  1  Ba.  &  Bee.  330. 
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that  the  condition  had  been  changed,  have  presumed 
f*269J    *that  the  original  condition  had  continued,  or  have  direct- 
ed an  inquiry. 

As  this  point  was  not  touched  upon  until  the  close  of  the  ar- 
gument, I  think  it  right  to  give  the  plaintiff  an  opportunity  of 
producing  any  cases  to  show,  that,  where  the  equity  to  rescind 
the  transaction  depends  wholly  upon  the  nature  of  the  transac- 
tion, as  a  sale  of  a  reversionary  interest,  (no  misrepresentation, 
concealment,  or  ignorance  of  facts  being  relied  upon,)  time  is  im- 
material only  because  the  seller  is  poor.  I  do  not  find  anything 
in  the  authorities  to  that  effect ;  and  I  think  the  reasoning  is 
rather  the  other  way.  In  the  absence  of  any  such  authorities,  I 
Ihink  the  decree  must  be  confined  to  the  cottage  and  seven  acres 
of  land,  not  comprised  in  the  deed. 

I  do  not,  however,  mean  to  lay  down  any  general  rule ;  but, 
in  the  circumstances  of  this  case,  as  I  am  at  present  advised, 
my  opinion  is,  that  the  consequences  of  unexplained  delay  must 
prevail.  It  is  contrary  to  all  experience  to  suppose,  that,  because 
a  party  is  poor,  he  is  therefore  unable  to  obtain  professional  ad- 
vice. The  case  is  one  which  requires  that  I  should  not  deprive 
the  party  in  possession  of  any  argument  arising  from  the  acquies- 
cence of  the  vendors.  The  party  in  possession  has,  on  the  faith 
of  the  title  which  he  took,  paid  off  large  charges  upon  the  estate ; 
and  if  this  transaction  is  now  to  be  set  aside  in  favor  of  the  cre- 
ditors of  the  insolvent,  it  would  give  those  creditors  a  great  bene- 
fit at  the  expense  of  an  innocent  party. 

I  have  confined  my  observations  to  Hill's  share.  There  are, 
however,  many  members  of  the  same  family  parties  to  the  same 
transaction,  of  whose  circumstances  I  know  nothing,  and  who 
have  all  acquiesced  in  the  transaction  from  the  begin- 
[*270J  ning,  and  do  not  dispute  *it.  It  is  not  impossible  that, 
upon  strict  inquiry  into  the  actual  value  of  the  property, 
after  all  proper  deductions  in  respect  of  the  value  of  the  life  in- 
terest, the  difference  between  the  market  value  and  the  value  by 
the  tables,  and  the  amount  of  the  charges  paid  off  by  Martha,  it 
might  turn  out  that  the  price  paid  is  much  nearer  to  the  actual 
value  than  would  be  supposed  from  the  considerations  1  have  be- 
fore adverted  to. 
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March  13th, — The  cases  of  Woods  v.  Dmvnes{a)  and  Ed- 
wards V.  Meyrick{b)  were  meutioned  to  the  Court  as  autliorities 
on  the  question  of  the  effect  of  poverty  as  an  excuse  for  delay  in 
applying  to  set  aside  a  conveyance  obtaii^d  under  inequitable 
circumstances. 

March  14/A. — The  Vice-Chancellor  said,  that  the  cases  re- 
ferred to  did  not  affect  the  opinion  he  had  eispressed  on  this  case ; 
that  the  unexplained  lapse  of  fifteen  years  and  a  half,  after  the 
relation  of  trustee  and  cestui  que  trust  had  ceased,  and  the  inter- 
est of  the  latter  had  become  no  longer  reversionary,  added  to  (he 
two  years  and  a  half  which  had  passed  during  the  life  of  the 
trustee,  was  an  answer  to  the  demand  made  in  this  suit,  with 
reference  to  the  property  comprised  in  the  deed  of  December, 
1824 ;  and  that  the  mere  fact,  that  the  party  whose  assignee  com- 
plained of  the  transaction  was  poor,  was  not  sufficient  to  obvi- 
ate the  effect  of  the  delay,  or  entitle  the  plaintiff  to  set  aside  the 
sale.[3] 

(a)  18  Vm.  130.  (i)  2  Hare,  60. 

[3]  -As  to  the  ebjection  of  leng^th  of  time— or,  staleneee  of  demand, — ^to  a  anit  ia 
eqaity,  see  farther  Mooera  v.  White,  6  Johns.  Ch.  Rep.  360  ;  Searle  ▼.  Colt,  1  Yo. 
&  Coll.  C.  C.  36,  51  ;  Portlock  v.  Gardner^  1  Hare,  594 ;  Neesom  y.  Clarkson,  3 
Hare,  174,  175 ;  Phillipt  v.  Belden,  3  Edw.  Ch.  Rep.  1 ;  FmA  v.  Miller,  1  Hoff. 
Ch.  Rep.  386  ;  The  Earl  of  Portmore  v.  Taylor,  4  Sim.  313  ;  Waten  v.  Travis, 
9  Johns.  Rep.  450.  The  lapse  of  time  most  be  "  after  the  relation  of  trustee  and 
cestui  que  trust  had  ceased ;"  as  the  Vice  Chancellor  intimidated  mpra,  in  accord- 
dance  with  the  principle  of  Wedderburn  ▼.  Wedderbum,  4  Myl.  &  Cr.  41 ;  S.  C.  3 
Keen,  733. 
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[•271]  •Penpold  v.  Bouch. 

1844:  15th  and  30th  Novibbe/ 

An  unmarried  lady  transferred  a  sum  of  stock  to  trustees  for  herself.  The  letter 
supposed  to  contain  the  terms  of  the  trust  was  lost,  and  no  evidence  was  given 
of  its  contentB.  After  the  marriage  of  the  lady,  the  husband  and  wife  demand- 
ed a  transfer  of  the  fund,  which  the  trustees  refused  to  make  without  the  direc- 
tion of  the  Court,  unless  the  fund  should  be  settled  for  the  benefit  of  the  wife  and 
her  issue  : — Held,  that  the  trustees  ought  to  have  transferred  the  fund,  without 
suit,  and  must  therefore  pay  the  costs. 

The  plaintiff  Emma  Penfold  was  possessed  of  a  sum  of  about 
1500/.  3/.  10^.  per  cent,  and  another  sum  of  about  800/.  of  the 
like  stock,  which,  before  her  marriage,  she  transferred  into  the 
names  of  the  defendants  Bouch  and  Phillipps,  (the  latter  of  whom 
was  her  brother,)  to  hold  such  stock  as  trustees.  Some  time  after 
this  transaction,  she  was  introduced  to,  and  became  the  wife  of, 
the  other  plaintiff  Penfold.  The  sum  of  1600/.  stock  was  made 
the  subject  of  a  settlement  on  this  marriage,  and  Penfold  and  his 
wife  demanded  a  transfer  of  the  800/.  stock  to  themselves,  which 
the  trustees  refused  to  make  without  a  settlement  thereof  for  the 
separate  use  of  the  lady,  and  for  the  benefit  of  the  issue  of  the 
marriage.  The  bill  prayed  that  the  trustees  might  be  ordered  to 
transfer  the  fund,  and  pay  the  costs  of  the  suit. 

The  trustees,  by  their  answer,  said  that  the  plaintiff  Emma,  in 
a  letter  to  the  defendant  Bouch,  had  requested  him  to  be  a  trus- 
tee for  her,  together  with  the  defendant  Phillipps,  but  that  the 
said  letter  had  been  lost,  and  they  were  therefore  unable  to  set 
forth  the  same  in  the  words  and  figures  thereof;  that  the  said 
Emma  resided  with  the  defendant  Phillipps  when  she  wrote  such 
letter,  and  it  was  addressed  from  his  house ;  and  that  the  reason 
for  her  writing  such  letter  was,  that  the  defendant  Bouch  had 
refused  to  become  such  trustee  unless  some  letter  was  written 
containing  a  request  to  that  effect.  The  trustees  submitted, 
that  the  operation  and  effect  of  the  arrangement  was  to  create  a 
trust  for  the  sole  and  separate  use  of  Emma  Penfold  and  her 
children,  and  that  the  plaintiff  had  full  notice  of,  and  assented  to, 
such  arrangement ;  and,  under  such  several  circumstan- 
p272]    ces^  the  "^defendants  submitted  that  they  were  bound  to 
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see  that  the  property  so  vested  in  them  as  aforesaid  was  set- 
tled and  secured  upon  and  subject  to  such  trusts,  and  were  not 
justified  in  making  the  transfer  required  by  the  bill,  except  under 
the  sanction  of  the  Court.  By  their  first  answer  the  defendants 
had  stated  they  were  advised  that  they  could  not  safely  transfer 
the  fund  ;  but,  upon  being  interrogated  with  respect  to  such  ad- 
vice, it  appeared  that  it  rested  upon  their  own  opinion,  and  not 
upon  that  of  any  professional  adviser. 

Mr.  Romilly,  for  the  plaintiffs,  Mr.  Walker,  for  the  trustees 
of  the  fund,  and  Mr.  Leech,  for  the  trustees  of  the  marriage  set- 
tlement. The  question  chiefly  discussed  was  whether  there  was 
any  point  upon  which  the  trustees  of  the  fund  were  justified  in 
requiring  the  sanction  of  the  Court,  and,  if  not,  whether  they 
ought  not  to  pay  the  costs  of  the  plaintiffs  of  the  suit.  The  cases 
cited  were — Jones  v.  Leiois,{a)  Ans^ier  v.  Stannard,{Jb)  Thorby 
V.  Yeat9,{c)  and  Willis  v.  Hiscox,{d) 

20/A  Nov, — The  Yice-Chancellor  said,  he  had  read  the 
pleadings  for  the  purpase  of  seeing  whether,  if  there  was  no 
ground  for  giving  the  trustees  of  the  fund  their  costs,  he  might 
at  least  excuse  them  from  paying  costs.  There  was,  however, 
no  evidence  of  the  terms  of  the  trust,  and  nothing  from  which  the 
Court  could  infer  that  it  was  not  a  trust  for  Emma  Penfold  abso- 
lutely. If  otherwise,  the  defendants  might  possibly  have  elicited 
the  terms  by  a  bill  of  discovery,  but  no  such  bill  had  been 
filed.  The  defendants  admitted,  that,  in  their  'resistance  [*273J 
to  the  demand,  they  had  not  been  directed  by  the  opinion 
of  any  competent  legal  adviser.  The  suit  could  be  of  no  benefit 
in  the  protection  of  the  cestui  que  trust,  and  could  only  have 
the  effect  of  diminishing  the  fund.  The  decree  sought  by  the 
bill  must  be  made  against  the  trustees  of  the  fund  with  co6ts.[l] 

(a)  1  Coz,  199.  (c)  1  Y.  &  C.  C.  C.  438. 

(6)  3  Myl.  &  K.  566.  {d)  4  Myl.  &  Cr.  197. 

[1]  A  tnistee  having  aet  up  un£6nnded  objections  to  the  performance  of  hii  trtuty 
waa  ordered  to  pay  coeta.  WiUiB  ▼.  Hiseox,  4  Myl.  &  Cr.  197.  Trualees  of  a 
term,  the  tmeti  of  which  had  been  put  an  end  to  by  the  et»iui  que  trust  were  held 
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DicKiN  V,  Edwards. 

1844 :  3d  and  5th  December. 

The  testator  devised  his  estate  to  a  trustee  upon  certain  uses,  and  directed  him  to 
raise,  by  sale  of  the  timber  and  other  trees  growing  thereon,  1000/.,  which  )ie  be- 
queathed to  the  plaintiff,  to  be  paid  at  his  age  of  twenty-four,  without  Interest  ia 
the  mean  time  ;  and  after  giving  other  pecuniary  legacies,  the  testator  bequeaih- 
ed  the  residue  of  his  personal  estate,  subject  to  the  payment  of  his  legacies,  debts, 
funeral  and  testamentary  expenses,  to  certain  legatees  therein  named : — Heldf — 
on  demurrer  by  the  executor  to  a  bill  by  the  plaintiff  to  have  the  legacy  of  lOOOZ. 
raised  by  sale  of  the  timber,  and,  if  the  same  should  be  insufficiejit,  out  of  the 
personal  estate,— «>that  the  legacy  of  lOOOZ.  was  not  charged  upon  the  personal 
estate. 

The  testator,  by  his  will,  dated  in  1828,  devised  his  messuage 
and  lands  at  Woodseaves,  in  the  county  of  Salop,  and  all  other 
his  real  estate,  unto  J.  Walford  and  his  heirs,  upon  trust,  out  of 
the  rents  and  profits  of  the  said  hereditaments  and  premises,  to 
pay  an  annuity  of  200t  to  the  testator's  niece,  Sarah  Bayley,  for 
her  life;  and  subject  thereto,  upon  trust,  during  the  life  of  the 
said  Sarah  Bayley,  to  pay  the  residue  of  the  rents  and  profits  unto 
his  nieces  Sarah  Adams  and  Ann  Dickin,  in  equal  shares ;  and, 
after  the  decease  of  his  said  niece  Sarah  Bayley,  to  the  use  of  her 
second  and  other  younger  sons,  severally  and  successively  in  tail 
male  ;  and,  in  default  of  such  issue,  to  the  use  of  Thomas  Harper 
Adams  during  his  life,  remainder  to  the  said  trustee  aud  his  heirs, 
to  preserve  contingent  remainder,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  the  said  Thomas  Harper  Adams,  sev- 
erally and  successively  in  tail  male,  with  divers  remainders  over, 
and  the  ultimate  remainder  to  the  testator's  own  right  heirs- 
"  Provided  always,"  the  testator  added,  "  and  I  do  hereby  author- 
entitled  to  their  costs  of  a  suit  to  compel  an  assignment  of  the  term  to  the  purcha- 
ser of  the  property,  on  the  ground  that  full  and  accurate  information  had  not  been 
tendered  them  before  the  bill  was  filed.  Holfard  ▼.  Phippt,  3  Beav.  434.  When 
a  trustee  will  be  subjected  to  costs,  see  further,  Angell  ▼.  Datia,  4  Myl.  Sl  Cr.  363. 
WiUon  V.  WiUon,  2  Keen,  249  ;  Greenwood  ▼.  Wakfford,  1  Beav.  581, 582 ;  PooU 
V.  Pase,  id.  600 ;  Hewitt  v.  Foster,  7  Bcav.  348. 
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ize  and  empower  the  said  J.  Walford  and  his  heirs  to  raise,  by 
sale  of  the  timber  and  other  trees  growing  on  my  said 
*estate  at  Woodseaves  aforesaid,  the  sum  of  1000/.,  which  [*274] 
I  give  and  bequeath,  and  also  the  principal  sum  of  1000/. 
now  due  to  me  from  Sir  Rowland  Hill,  unto  Francis  Dicken, 
son  of  the  said  Ann  Dickin,  to  be  paid  to  him  when  he  shall  at- 
tain the  age  of  twenty-four  years,  but  without  interest  for  the 
same  in  the  meantime."  And  the  testator  by  his  said  will,  '<  after 
giving  other  pecuniary  legacies,  gave  and  bequeathed  all  the 
residue  and  remainder  of  his  personal  estate,  subject  to  the  pay- 
ment of  his  legacies,  debts,  funeral  and  testamentary  expenses,'^(a) 
unto  his  said  nieces  Sarah  Adams  and  Ann  Dickin,  equally  to  be 
divided  between  them,  share  and  share  alike.  The  testator  di- 
rected his  executors  to  convert  into  money  so  much  of  his  per- 
sonal estate  as  should  not  consist  of  money ;  and  the  legacies 
which  should  lapse  by  the  death  of  the  legatees  before  him,  the 
testator  gave  to  their  respective  persohal  representatives,  to  be 
distributed  according  to  the  statute.  The  testator  died  in  1829» 
Walford  the  trustee,  died  in  1826,  and  devised  the  trust  estate  to 
the  defendant  Barker. 

Francis  Dickin  attained  twenty-four  years  of  age  in  1844,  and 
filled  his  bjll  against  the  executor, — Sarah  Bayley,  the  heiress  at 
law  of  the  testator,  and  Barker,  the  devisee  of  the  trust  estate,  ad* 
mitting  that  the  legacy  of  lOOOZ.  due  from  Sir  Rowland  Hill  had 
been  paid,  and  alleging  that  no  tenant  in  tail  of  the  real  estate  was 
then  in  existence.  The  bill  prayed  that  the  other  1000/.,  with 
interest  from  the  time  the  plaintiff  attained  twenty-four,  together 
with  his  costs,  might  be  raised  by  sale  of  the  timber  and  other 
trees  growing  on  the  estate  at  Woodseaves,  or  a  compe- 
tent part  thereof;  and,  'that,  if  from  any  cause  the  full  [*276] 
amount  of  ^uch  legacy,  interest,  and  costs,  should  not  be 
paid  by  such  means,  then  that  the  same,  or  the  deficiency,  might 
be  paid  out  of  the  personal  estate. 

The  executor  of  the  testator  demurred  to  so  much  of  the  bill  as 


(a)  Thia  was  the  statement  in  the  bill,  which  was  all  the  Court  could  know  pf 
the  will  on  demurrer. 


275  CASES  IN  CHANCERY. 

lb44.~Dickin  ▼.  Edwards. 

prayed  that  the  legacy  of  1000/.,  or  the  sum  not  raised  by  the 
sale  of  the  timber,  might  be  paid  out  of  the  personal  estate,  in- 
sisting for  cause  of  demurrer,  that,  according  to  the  true  con- 
struction of  the  will,  the  personal  estate  was  not  applicable  to  the 
payment  of  the  said  legacy. 

Mr.  Ramilly  and  Mr.  Bazalgette,  for  the  bill ;  Mr.  Tinney 
and  Mr.  Cankrien,  for  the  demurrer.  The  argument  was, 
whether  the  legacy  in  question  was  a  specific  legacy,  or  merely  de- 
monstrative ;  and  whether  the  personal  estate  was  liable  to,  or  ex- 
empted from  the  charge.  The  cases  cited  were — Savile  v. 
Blacketj{a)  Duke  of  Ancasier  v.  Mayer^ib)  Ashburner  v.  Mac- 
gtUre,{c)  Reade  v.  LUchfieldj{d)  Spurway  ▼.  Glynn,{e)  Hancox 
V.  Abbeyjljg)  GUlaume  v.  Adderley,{h)  Tower  v.  Lord  RouSy{i) 
Booth  7.  Blundelijljc)  Rickets  v.  Ladley,{l)  Mann  v.  Cop- 
landj{m)  Fowler  v.  Willoughby,{n)  Campbell  v.  GrahamJ{p) 
Rooke  V.  WorrallJ^)  Colvile  v.  Middleton^{q)  McCleland  v. 
Shaw.{r) 

[•276]  *Bth  Dec. — Vice-Chancellor  : — The  first  question 
is,  whether,  in  the  clause  of  the  will  that  creates  the 
charge  of  the  1000/.,  which  is  the  subject  of  this  suit,  that  sum 
is  so  bequeathed  as  to  make  it  a  charge  upon  the  general  personal 
estate  of  the  testator,  or  whether  it  is  not  confined  to  the  real  es- 
tate ;  and,  if  it  be  so  confined  by  the  clause  I  have  referred  to,  the 
only  other  question  is,  whether  there  is  anything  in  the  other 
part  of  the  will  by  which  the  personal  estate  is  subjected  to  the 
charge. 

There  is  no  doubt  that,  where  a  testator  bequeaths  a  sum  of 


(a)  1  P.  Wins.  778.  {k)  19  Yes.  495 ;  S.  C,  1  Mer.  193 

(h)  1  Bro.  C.  C.  454.  (/;  3  Russ.  418. 

(e)  2  Bro.  C.  C.  106.  (m)  2  Madd.  223. 

(<0  3  Ves.474.  (n)  2  S.  &  S.  354. 

(e)  9  Yes.  483.  {o)  1  Russ.  &  Myl.  453. 

{g)  11  Yes.  179.  (p)  11  Sim.  216. 

(A)  15  Yes.  384.  {q)  3  Beay.  570. 

(0  18  Yes.  132.  (r)  2  Sch.  &  Lef.  538. 
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money  in  such  a  manner  as  to  show  a  separate  and  independent 
intention  that  the  money  shall  be  paid  to  the  legatee  at  all  events, 
that  intention  will  not  be  held  to  be  controlled  merely  by  a  di- 
rection in  the  will  that  the  money  is  to  be  raised  in  a  particular 
way,  or  out  of  a  particular  fund.  It  may  be  difficult  in  some  of 
the  reported  cases  to  discover  the  evidence  of  that  separate  and 
independent  intention  which  the  Court  has  ascribed  to  a  testator 
rather  than  allow  the  objects  of  their  bounty  to  be  disappointed  ; 
but  I  understand  the  principle  of  all  the  decisions  to  be  that  which 
is  relied  upon  by  Sir  T.  Plumer  in  Mann  v.  Coplandj{a)  and  is 
expressed,  I  think,  with  sufficient  distinctness  by  Lord  Maccles- 
field in  SavUe  v.  Blacket.{b)  However  that  may  be,  it  cannot, 
I  apprehend,  be  denied  that,  if  a  testator  simply  charges  his  real 
estate  with  a  sum  of  money,  and  then  bequeaths  the  money  so 
charged,  the  real  estate  alone  is  liable  to  the  payment.  In  this 
case,  the  testator  authorizes  and  empowers  his  trustees  to  raise, 
by  sale  of  the  timber  and  other  trees  growing  on  his  es- 
tates at  *Woodseaves,  the  sum  of  lOOOt,  which  he  gives  [*277] 
to  the  plaintiff.  That  does  not  render  the  personal  estate 
liable  to  the  payment  of  the  legacy.  Unless,  therefore,  there  be 
something  in  the  will  to  show  that  the  personal  estate  was  intend- 
ed to  be  charged  with  the  1000/.  directed  to  be  raised  from  the 
timber,  this  demurrer  must  be  allowed.  Now,  the  part  of  the 
will  relied  upon  by  the  plaintiff  for  this  purpose  is  thus  stated  in 
the  bill :  "  And  the  testator,  after  giving  other  pecuniary  legacies, 
gave  and  bequeathed  all  the  residue  and  remainder  of  his  per- 
sonal estate,  subject  to  the  payment  of  his  legacies,  debts,  funeral 
and  testamentary  expenses,  unto  his  said  nieces  Sarah  Adams 
and  Ann  Dickin,  equally  to  be  divided  between  them,  share  and 
share  alike."  For  the  purpose  of  determining  the  effect  of  the 
language  of  the  residuary  gift  thus  stated,  I  must  assume  that  I 
have  put  the  right  construction  upon  the  clause  bequeathing  the 
legacy,  which  I  first  considered,  and,  assuming  that,  I  cannot  dis- 
tinguish this  case  from  Hancox  v.  Abbey.{c)  The  legacies,  sub- 
ject to  which  the  personal  estate  is  given,  are  those  to  which  thi^ 
personal  estate  was  liable,  and  not  the  1000/.,  which,  upon  the 

(a)  2  Madd.  223.  (ft)  1  P.  Wme.  778.  (c)  11  Vet.  179. 
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hypothesis,  is  a  charge  expressly  upon  that  part  of  the  real  es- 
tata[l] 

Demurrer  allowed,  with  liberty  to  amend. 


[•278]  •Cass  v.  Cass. 

1845:  13th  and  17th  March. 

Witneaet  examined  for  the  defendant,  on  an  inqairy  as  to  the  valae  of  an  estate 
in  fee  simple,  in  answer  to  interrogatories  deposed,  that,  subject  to  a  certain  lease 
in  which  it  was  comprised,  the  valae  was  so  much.  By  their  affidavits  subse* 
quently  they  stated,  that  they  meant  to  refer  to  the  lease  as  beneficial  to  the 
owner  of  the  fee  simple,  and  not  as  a  burden,  which  the  examination,  as  taken 
down,  would  imply.  On  the  motion  of  the  defendant,  the  witnesses  were  allowed 
to  be  re-examined  on  that  point,  notwithstanding  the  defendant  was  himself  the 
lessee  of  the  estate,  and  had  by  bis  state  of  facts  alleged,  that  the  lease  con- 
tained covenants  which  were  burdensome  on  the  owner  of  the  fee  simple. 

Under  a  decree  in  a  suit  charging  the  defendant,  a  trustee  and 
executor,  with  the  improper  sale  of  a  trust  estate,  an  inquiry  was 
directed  before  the  Master  whether  the  estate  had  been  properly 
sold,  for  the  benefit  of  the  cestui  que  trust ;  and,  in  the  course  of 
that  inquiry,  there  was  a  point  in  dispute  as  to  the  value  of  the 
property  in  1826,  when  the  testator  died.  The  defendant,  by  his 
state  of  facts,  represented  the  value  of  a  farm  called  Smelt's  Farm, 
in  fee  simple,  subject  to  a  certain  lease  granted  to  himself  in  the 
testator's  lifetime,  to  be  2480/. ;  and  he  produced,  as  witnesses, 
two  surveyors  who  deposed  that  the  said  sum  was  the  value 
thereof,  "  subject  to  a  lease  for  a  term  of  twenty-one  years  to  the 
defendant  J.  Cass,  commencing  in  March,  1822,  and  determina- 
ble at  his  option  at  the  first  seven  or  fourteen  years." 

The  defendant  now  moved  for  liberty  to  exhibit  further  inter- 
rogatories for  the  examination  of  the  two  witnesses  touching  the 
value  of  Smelt*s  Farm  in  1826,  and  particularly  in  regard  to  the 
lease  to  which  that  estate  was  subject.  The  circumstances  un- 
der which  the  motion  was  made  are  stated  in  the  judgment. 


[1]  As  to  the  distincHon  between  a  specific,  and  a  demonstrative  legacy, 
further  DatU  v.  Morgan,  1  Beav.  405 ;  Ifotking  v.  Nieholh,  1  Yo.  &  Coll.  C. 
C.  478. 
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Mr.  WcUker  and  Mr.  Piggoit,  appeared  for  the  motion,  and 
Mr.  Romillf/j  Mr.  Elmsley^  and  Mr.  Rolt^  for  the  plaintiffs  and  the 
other  defendants,  opposed  it.  Whiiiaker  v.  Wrightj{a) 
and  the  cases  there  cited;  and  also'CrricK*  v.  Gan-  [*279] 
seH,{b)  Rowley  v.  Ridley^{c)  Kirk  v.  Kirk^{d)  Lord  Ab- 
ergavenny V.  Pov)eUj{e)  Hougham  v.  SandySi{g)  Metford  v. 
Peters.{h) 

17th  March. — Vice-Chancellor  : — This  was  an  application 
for  leave  to  reexamine  witnesses  who  had  been  examined  upon 
interrogatories  before  the  Master.    It  appears  to  me,  upon  the 
cases,  that  applications  for  liberty  to  re-examine  a  witness  for  the 
purpose  of  adding  to  his  evidence  anything  which  he  has  omit' 
ted  have  generally  been  refused,  on  the  ground  that  it  is  danger- 
ous to  allow  a  witness  to  add  to  his  testimony  after  the  examina- 
tion has  closed.    But  when  the  ground  of  the  application  has 
been  that  the  examination  as  taken  down  conveys  a  different 
meaning  from  that  which  the  witness  at  the  time  intended  it 
should  have,  and  the  Court  has  been  satisfied  that  there  was  rea- 
son to  believe  that  such  was  the  case,  the  Court  has  been  more 
indulgent  in  relaxing  the  rule  according  to  which  a  case  is  con* 
sidered  to  be  closed  against  further  evidence  when  publication 
has  passed.    In  Lord  Abergavenny  v.  Powell^  Lord  Eldon  said 
that  the  Court  would  not  make  an  order  to  permit  the  examina- 
tion of  a  witness  until  after  publication,  for  this  reason :  that,  un- 
til after  publication,  the  Court  could  not  know  to  what  the  wit- 
ness was  going  to  depose, — whether  new  matter  or  matter  ex- 
planatory of  the  old.    It  is  true  that  the  cases  of  each  class  often 
come  near  each  other.    But  if  the  Court  is  well  satisfied 
that  the  witness  merely  wishes  to  make  his  •evidence  ex-    [*280] 
press  what  he,  at  the  time  of  giving  it,  intended  that  it 
should  express,  the  Court  appears  often  to  have  allowed  the  re- 
examination to  take  place, — always  remembering  that  the  Court 
retains  the  former  evidence,  together  with  the  facts  of  the  case, 

(a)  S  Hara,  321,  323.    See  also,  S.  C,  (d)  13  Vea.280. 

3  Hare,  412.  (r)  1  Mer.  130. 

(h)  3  P.  Wins.  64&  (g)  3  Sim.  &  St.  331. 

(e)  1  Cox,  281;  S.  C,  2  Dick.  677.  (A)  8  Sim.  63Q. 
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that  it  may  see  whether  the  corrected  evidence  is  entitled  to 
credit. 

Now,  this  case,  so  far  the  defendant  himself  is  concerned,  ap- 
pears to  call  for  very  little  indulgence  on  this  point.  The  ques- 
tion was,  whether  certain  property  of  the  testator  had  been  pro- 
perly sold.  In  order  to  ascertain  that,  it  is  sifpposed  to  be  neces- 
sary to  inquire  what  was  the  value  of  the  property  at  the  time  of 
the  death  of  the  testator.  Part  of  the  properly  called  Smelt's 
Farm,  which  had  been  sold  for  2400/.,  was  at  the  time  of  the 
testator's  death  let  to  the  defendant  John  Cass,  the  trustee  and 
executor,  for  a  term  of  twenty-one  years,  commencing  in  1822, 
and  determinable,  at  the  option  of  the  lessee,  at  the  end  of  the 
first  seven  or  fourteen  years  at  a  rent  of  75L  a  year,  with  a 
covenant  on  the  part  of  the  testator  to  pay  for  certain  improve- 
ments which  the  lessee  might  make.  With  a  view  to  the  in- 
quiry, the  defendant  carried  in  before  the  Master  a  state  of  facts 
showing  that  Smelt's  Farm,  at  the  time  of  the  death  of  the  testa- 
tor, was  subject  to  this  lease ;  stating  also  the  covenant,  or  the 
effect  of  the  covenant,  respecting  the  improvements ;  and  subse- 
quently alleging  that  the  value  of  the  farm,  subject  to  the  lease, 
was  2480/.  Two  witnesses,  Mr.  Kempton  and  Mr.  Bigg,  gave  evi- 
dence by  affidavit  before  the  Master  that  the  property  subject  to 
the  lease  was  worth  2480/. ;  showing  that  the  state  of  facts  was 
founded  on  the  evidence  intended  to  be  given  by  these  witnesses* 
That  mode  of  proof  was  objected  to,  and  the  witnesses  were  ex* 
amitied  upon  interrogatories.    These  interrogatories  I  have  read ; 

they  are  framed  with  a  view  to  ascertain  whether  the 
[•281]    'property  was  or  not  valued,  subject  to  the  lease.    The 

witnesses  upon  this  examination  stated  that  the  property 
subject  to  the  lease  granted  by  the  testator  to  the  defendant,  was 
of  the  value  of  2480/. ;  upon  this  evidence  the  Master  made  the 
observation,  which  could  scarcely  be  avoided, — that,  as  the  pro- 
perty was  subject  to  the  lease,  it  was  necessary  for  him  to  look 
at  the  terms  of  the  lease.  If  the  lease  were  beneficial  to  the  es- 
tate of  the  testator,  then  the  determination  of  the  lease  might  di- 
minish the  value  of  the  property ;  and,  on  the  contrary,  if  it  were 
beneficial  to  the  tenant,  the  property  discharged  from  the  lease 
would  be  worth  more  than  it  would  be  with  the  lease  upon  it ; 
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andi  as  it  appeared  that  this  lease  was  beneficial  to  the  tenant,  or 
at  least  that  the  tenant,  the  trustee  and  executor,  had  claimed  and 
taken  credit  in  his  account  with  the  testator's  estate  for  the  sum 
of  800/.,  for  the  benefit  of  the  lease,  as  compensation  under  the 
covenant,  the  Master  was  of  opinion  that  some  additional  valu^ 
must  be  added  to  the  2480/.,  the  effect  of  which  would  be  to  show 
that  the  property  had  not  been  sold  at  its  full  value.  The  wit- 
nesses by  their  aflldavits  say  in  effect  that  their  meaning  has 
been  misconceived  or  erroneously  expressed.  They  say  that  the 
question  put  therti  ^as,  whether  the  property  subject  to  a  lease 
for  twenty-one  years  (not  meaning  the  lease  in  question)  was 
worth  so  much  ;  and  they  swear  that  they  proceeded  upon  the 
supposition  that  the  rent  reserved  in  the  lease  was  the  full  annual 
rent,  and  that  such  lease  was  beneficial  to  the  party  entitled  to 
the  fee  simple  of  the  property ;  that  the  question  they  addressed 
themselves  to  was,  whether  property  subject  to  a  lease  of  twenty- 
one  years  was  not  worth  more  than  property  which  had  nd  teti'* 
ant  upon  it,  or  only  a  yearly  one.  That  may  be  a  question  be- 
tween the  parties  hereafter.  The  witnesses,  however, 
say,  which  certainly  may  be  *true,  that  their  meaning  [*282] 
was  that  the  property  under  the  lease  Was  worth  more 
than  the  property  would  be  on  a  yearly  tenancy. 

Another  observation  on  the  case  is  this  :  the  defendant  Cass's 
solicitor  has  made  an  affidavit  upon  this  motion^  in  which  he  has 
taken  upon  hitnself  to  swear  that  the  words  of  the  witnesses  re- 
ferring to  the  lease  slipped  inadvertently,  and  by  accident,  into 
the  depositions.  But  the  witnesses  say  nothing  of  the  sort* 
They  say  that  their  meaning  was  different  from  what  was  stated. 
The  solicitor  deposes  that  their  reference  to  the  words  of  the 
lease  slipped  in  by  inadvertence.  I  certainly  should  think  this  a 
dangerous  case  in  which  to  relait  the  common  rule,  and  I  should 
be  very  reluctant  to  do  so,  if  there  were  tiot  obvious  means  exist* 
ing  of  checking  any  evidence  which  may  be  given  on  the  re- 
examination. If  upon  the  cross-examination  of  these  witnesses  it 
shall  turn  out  that  they  had  their  attention  called  to  the  terms  of 
the  lease,  and  possessed  the  knowledge  which  the  defendant  had 
when  he  delivered  his  state  of  facts,  it  may  be  scarcely  proper 
hereafter  to  act  upon  their  evidence.    I  think  it  will  be  proper, 

ToL,  ir.  3a 
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however,  to  give  them  the  opportonity  of  stating,  whether,  without 
knowing  anything  more  of  the  facts  than  their  affidavits  show,  they 
misunderstood  the  effect  of  the  interrogatory  which  was  put  to 
them*  1  think  right,  therefore,  to  let  them  go  in  and  be  examined, 
without  ^prejudice  to  any  question  between  the  parties.[l] 


WrrBouT  prejudice  let  the  defendant  John  Can  be  at  liberty  to  re-ezaniHie  the 
witneetes  Kimpton  and  Bigg»  tonehing  the  matter  of  their  former  depoettiom  re« 
■peoting  the  Talne  of  Smelt's  Farm  in  the  year  1826,  subject  dtc,  (ante,  p.  378,) 
the  Master  to  settle  the  interrogatories,  and  the  plaintiffii  to  be  at  liberty  to  erosi- 
ezamme  the  witnesses  as  to  the  same  matter.  Defendant  to  pay  the  costs  of  the 
motion. 


r«2831  •Kayk  v.  Wall. 

1845:  16th,  17th'and  26th  Jnly. 

Exceptions  for  insufficiency  were  overmled,  nnder  the  36th  Order  of  Angnst,  1841, 
on  the  ground  that  the  bUl  was  defecti?e  for  want  of  parUes.  The  plaintiff  then 
added  the  neceasary  parties  by  amendment,  and  the  defendant  answered  the 
amendments  only:— He  W,  on  exceptions,  that  the  defendant  in  such  a  case  must 
answer  not  only  the  interrogatories  added  by  amendment,  but  Uiose  in  the  origi- 
nal bill  which  had  not  been  answered. 

On  the  reference  of  an  answer  for  insufficiency,  if  the  Master's  report  be  not  made 
within  a  fortnight,  and  the  Master  does  not  within  that  time  certify  that  he  en- 
Urged  the  time  for  making  the  report,  the  report  afterwards  made  on  the  same 
reference  wUl,  under  the  12th  General  Order  of  1828.  be  irregular. 

It  is  not  material  wheUicr  the  certificate  of  enlargement  of  Ume  h^fiied  or  not, 
temJble. 

The  defendant  had  by  answer  objected  to  answer  the  greater 
part  of  the  bill,  on  the  ground  that  it  was  demurrable  for  want 
of  parties,  and,  the  objection  having  been  sustained,  the  plaintiff 
amended  his  bill ;  and  the  defendant  answered  only  such  inter- 
rogatories as  had  been  introduced  by  amendment.  (See  the  Re- 
port of  the  case,  ante,  p.  128.) 

The  plaintiff  filed  exceptions  to  the  answer  on  the  21st  of 

[I]  RowUy  V.  Adam,  1  Myl.  i&  K.  543* 
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April,  1845.    The  Master,  by  his  report  dated  the  17th  of  June, 
1845,  found  the  answer  insufficient. 

The  plaintiff  moved  to  take  the  report  off  the  file  for  irregu- 
larity. The  motion  was  founded  on  the  General  Order  XII  of 
April,  1828,  which  directs  that  the  order  referring  an  answer 
for  insufficiency  shall  be  considered  as  abandoned  unless  the 
party  obtaining  the  order  shall  procure  the  Master's  report  with- 
in a  fortnight ;  or,  the  Master  shall,  within  a  fortnight,  certify 
that  a  farther  time,  to  be  stated  in  his  certificate,  is  necessary  to 
enable  him  to  make  a  satisfactory  report.  The  affidavit  in  sup* 
port  of  the  motion  stated  that  the  defendant  had  searched  in  the 
proper  office,  and  had  found  no  certificate  of  the  Master  that  he 
bad  enlarged  the  time  for  making  his  report.  In  opposition  to 
this  evidence  the  report  was  read,  in  which  the  Master  stated, 
**  And  I  find  1  enlarged  the  time  for  making  my  report  until  this 
day." 

•The  case  stood  over  to  inquire  into  the  practice  as  to  ['284] 
making  and  filing  the  certificates  of  enlargment  of  time. 
It  appeared  to  be  the  practice  in  the  offices  to  file  the  certificates. 
The  Master  in  this  case  had  made  a  note  in  his  book  of  enlarging 
the  time,  but  it  did  not  appear  whether  the  note  was  made  within 
the  fortnight,  or  after  its  expiration. 

The  Yxce-Chancellor  said  he  did  not  consider  it  was  of 
any  importance  in  point  of  regularity,  with  reference  to  the  order, 
whether  the  certificate  of  enlarging  the  time  was  filed  or  not : 
the  material  question  was  when  it  was  made,  or,  which  was  the 
same  thing,  when  the  note  of  that  enhirgement  had  been  made. 
There  was  so  much  uncertainty  and  doubt  with  regard  to  the 
time  at  which  the  note  was  made,  that  the  Court  would  not 
act  upon  the  report  as  regular.  The  case  must  go  back  to  the 
Master. 


The  case  came  on  upon  exception  to  the  Master's  report,  who 
found  the  answer  insufficient. 

Mr.  Romillyy  in  support  of  the  exception,  contended,  that,  by 
the  amendment  of  the  bill,  the  plaintiff  must  be  held  to  have  ad- 
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milted  the  answer  to  be  sufficient  with  respect  to  the  interroga* 
tories  which  had  been  contained  in  the  original  bill;  and  he 
could  not  obtain  an  answer  to  that  pleurt  of  the  bill,  except  by 
framing  the  amendments  in  a  special  form  adapted  to  that  object, 
and  praying  that  the  defendant  might  answer  both  the  original 
and  the  amended  bill. 

[*285]  *Mr.  Stintoth  supporting  the  report,  submitted  that  the 
amendment  of  the  bill»  after  exceptions  overruled  on  the 
ground  of  a  defect  of  parties  wholly  excluded  the  hypothesis  ad- 
mitted in  ordinary  cases  of  amendment  under  the  old  practice, 
that  the  plaintiff  admited  the  sufficiency  of  the  first  answer.  The 
inconvenience  of  permitting  a  defendant  to  avail  himself  of  the 
benefit  of  a  demurrer  in  this  form  was  forcibly  exemplified  in  the 
present  case ;  but  that  inconvenience  would  be  greatly  aggrava* 
ted  if  one  result  of  the  practice  should  be,  as  was  here  insisted, 
to  deprive  the  plaintiff  altogether  of  his  right  to  discovery  with 
respect  to  the  matters  which  the  original  bill  happened  to  contain. 
But,  even  on  the  strict  rule,  the  answer  was  insufficient  in  some 
respects :  the  interrogatory  as  to  the  possession  of  documents 
''  relating  to  the  matters  aforesaid''  was  a  new  interrogatory  if  the 
amended  bill  contained  any  new  matter  whatsoever. 

The  cases  cited  were  Taylor  v.  Wrench^a)  Partridge  v.  JEKiy- 
crafti{b)  Mazarredo  v.  MaUland^{c)  Ovey  v.  Leighton^{d)  MUr 
lev  V.  Wheatleyjlfi)  GlcLSsingtwi  v.  TkwaitesJ^g)  Taylor  v.  Bai* 
leyi{h)  Duncombe  v.  Davis.{i) 

July  26th, — ^Yice-Chancellor  : — ^In  the  cases  of  Tipping  ▼• 

Clarke^{k)  Drake  v.  DrakejiJ,)  Fairthome  v.  Westonj(fn)  and 

Woods  V.  Wood3,{n)  I  had  occasion  to  consider  and  decide 

[*286]    upon  the  construction  *of  the  38th  Order,  of  August,  1841. 

Since  those  cases  were  decided,  the  same  question  has 

(a)  9  Vm.  315.  (A)  3  Myl.  &  Cr.  677. 

(6)  11  Vm.  570.  (t)  1  Hare,  193. 

(e)  3  Madd.  66.  {k)  2  Haro,  383. 

(d)  3  Sim.  &  St  834.  (2)  Id.  647. 

(•)  1  Sim.  296.  («i)  3  Hare,  387. 

(g)  3  Rum.  458.  (n)  Id.  411. 
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come  before  another  judge,  from  whose  opinion  I  seldom  differ 
without  mistrusting  my  own,  and  who  has  put  upon  that  Order 
a  construction  different  from  what  I  had  done.  That  circum* 
stance  has  made  me  feel  bound,  in  the  present  case,  to  reconsider 
my  own  decisions.  The  grounds  upon  which  I  founded  myself 
in  those  cases  were — 

1.  That  the  language  of  the  3Sth  Order,  strictly  interpreted, 
required  the  construction  I  put  upon  it. 

2.  That  the  Order  would  be  nugatory,  unless  it  were  so  con« 
strued* 

3.  That  the  Order  was  certainly  intended  to  ha^e  the  effect 
which  I  thought  the  language  required ;  and 

4  Not  denying  that  there  were  some  inconveniences  attending 
the  Order  so  interpreted,  they  were  not  of  such  a  nature  as  to 
justify  the  Court  in  rejecting  the  natural  meaning  of  the  words 
in  which  the  Order  is  expressed. 

With  respect  to  the  first  of  these  grounds,  if  the  defendant  may 
refuse  to  answer  "  any  interrogatory  or  part  of  an  interrogatory," 
he  may  do  so  as  to  each  interrogatory  in  succession ;  and  the 
word  '*  demurrer"  does  not  exclude  any  demurrer,  by  means  of 
which  the  defendant  might  have  protected  himself  against  dis- 
covery. I  cannot  see  in  the  words  of  the  Order  any  ground  for 
saying  those  words  are  not  as  large  as  1  understand  them  to  be. 

With  respect  to  the  second  ground,  if  the  word  '*  demur* 
rer"  is  not  to  be  understood  in  the  la^  sense  in  *which  [*287] 
I  understand  it,  it  must  be  confined  to  demurrers  appli- 
cable only  to  particular  questions,  as  to  interrogatories,  the  an* 
swer  to  which  would  subject  the  defendant  to  pains,  penalties, 
and  forfeitures,  or  which  would  be  breaches  of  professional  con- 
fidence, and  such  like  cases.  But  for  such  cases  no  such  order 
as  the  38th  Order  was  necessary :  the  defendant  (notwithstand- 
ing he  defended  himself  by  answer,  and  not  by  demurrer  or  plea) 
might  always  have  declined  to  answer  such  questions. 

Then,  as  to  the  intention  of  the  Order,  which  is  the  third 
ground :  this,  though  not  a  judicial  ground  for  interpreting  the 
words  of  the  order,  may  with  propriety  be  referred  to  as  a  reason 
for  not  departing  from  the  literal  meaning  of  the  words.  Now, 
the  38th  Order  was  one  of  those  which  were  suggested  by  the 
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late  Mr.  Sharpe  and  myself,  to  Lord  Cottenham,  for  his  consider- 
ation.  Some  considerable  time  intervened  between  the  times 
when  the  suggestion  was  made,  and  the  Orders  were  published, 
and  I  do  not  know  what  may  have  passed  in  Lord  (Tottenham's 
mind  in  that  interval ;  but  I  know  that  the  object  of  the  Order 
was  fully  explained  to  him  in  the  first  instance,  in  accordance 
with  what  I  stated  in  Tapping  v.  Clarke.  It  was  thought  this 
alteration  in  the  practice  might  usefully  be  made  where  the  bill 
was  demurraBle,  but  pleas  were  advisedly  omitted. 

With  respect  to  the  fourth  ground,  I  have  already  in  the  cases 
above  referred  to,  anticipated  nearly  all  the  inconveniences  which 
have  been  suggested.  If  the  defendant  should  put  on  the  file, 
under  the  name  of  an  answer,  a  document  which  did  not  fulfil 
the  conditions  of  an  answer,  the  plaintiff  might  in  this,  as  in 
similar  cases,  move  to  take  it  off  the  file.[l]  The  observation  that 
the  effect  of  my  construction  of  the  Order  is  to  deprive  the  plain- 
tiff  of  the  benefit  of  tlie  practice,  which  obliges  the 
[*288]  ^defendant,  if  he  demurs  to  the  bill,  to  do  so  within 
twelve  days  is  not  well  founded,  at  least  to  the  extent 
suggested.  In  cases  of  bills  for  discovery  only,  the  objection 
holds  to  some  extent ;  but,  even  in  those  cases,  the  subsequent 
practice  is  materially  different.  In  suits  seeking  relief,  the  con-> 
sequence  of  a  demurrer  and  of  an  answer  are  widely  and  essen- 
tially different ;  and  in  all  such  cases  the  different  consequences 
of  a  demurrer  and  answer  still  remain.  On  an  answer  being  filed, 
the  case  may  be  regularly  prosecuted  to  a  hearing,  at  the  option 
of  the  plaintiff.  If  he  can  prove  his  case  without  admissions  by 
the  defendant,  he  may  immediately  reply  to  the  answer  and  go 
into  evidence. 

It  was  said  that  the  Master  had  no  jurisdiction  to  inquire,  whe- 
ther a  bill  was  demurrable  or  not  upon  exceptions  to  an  answer* 
That  was  one  of  the  reasons  assigned  by  Lord  Eldon,  why  a  de- 
fendant, who  defended  by  answer,  could  not  refuse  to  answer  par- 
ticular interrogatories  only  because  a  demurrer  to  the  whole  bill, 

[1]  DtnitQn  ▼.  Biutford,  7  P«i^,  373 ;  Wiggitu  ▼.  Pippin^  3  Beav.  403.  It  it 
not  troe,  as  a  general  proposition,  that  an  insufficient  answer  is  no  answer^  Lans 
V.  Paul,  3  Beav«  66. 
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if  filed  in  time,  might  have  been  sustained.  He  said  that  the 
Coart  was  called  upon  to  overrule  the  Master's  decision,  without 
being  in  a  condition  to  say  the  Master  was  wrong.(a)  But,  if 
the  construction  of  the  38th  Order  be  that  which  I  suppose  it  to 
be,  the  Order  has  given  the  Master  that  jurisdiction.  The  Order, 
framed  with  the  intention  I  have  mentioned,  certainly  appears  to 
be  attended  with  some  inconvenience,  which  it  may  require  a 
supplemental  Order  fully  to  obviate. 

The  only  other  point  is  that  which  arises  on  the  exception. 
The  defendant  says  that  the  plaintiff,  by  amending  his  bill  has 
.  admitted  the  former  answer  to  be  su£5cient,  and  that 
he  cannot  now  take  exceptions  to  it.  "^But  the  answer  to  [*289] 
this  objection  is  obvious.  In  the  first  place  the  bill  has 
been  amended  only  by  adding  parties,  together  with  such  charges 
as  are  necessary  to  explain  that  amendment,  which  takes  the 
case  out  of  the  operation  of  the  rule  relied  upon  by  the  defendant: 
Taylor  v.  Bailey,{b)  and  the  cases  there  referred  to.  The  reason 
for  not  answering  parts  of  the  original  bill  is  stated  in  the  an- 
swer to  be,  that  the  original  bill  was  demurrable.  If  that  objec- 
tion is  removed  by  the  amendment,  it  then  ceases  to  exist.  And 
I  think  the  observations  of  Lord  Cottenham,  in  Taylor  v.  Bailey 
when  applied  to  the  new  practice  introduced  by  the  38th  Order, 
points  out  the  course  of  practice  by  means  of  which  the  Court 
would  sustain  the  right  of  the  plaintiff  to  take  exceptions.  Where 
the  amendment  is  not  confined  to  adding  parties,  I  should  say 
the  more  convenient  course  was  that  which  the  plantifiT  pursued 
in  Woods  V.  Woodsj{c)  that  of  obtaining  an  order  to  amend  the 
bill,  without  prejudice  to  the  exceptions.  But  if  he  do  not  pur- 
sue that  course,  I  still  think  he  may  except. 

I  think,  therefore,  that  the  Master  was  right  in  the  view  which 
he  has  taken  of  this  case. 

Another  ground,  which  was  argued  in  support  of  the  except 
tions,  and  which  would  seem  to  be  good,  at  least  to  some  extent, 
was,  that  the  amendment  comprised  new  facts,  to  which  the  an* 
swer  to  the  original  bill  was  not  directed ;  that,  therefore,  the 

(a)  15  Ves.  37a    See  Caict  ooUeeted,  TreatiM  on  DiMOTerji  p.  348  §t  9eq. 
(JO  3  MyL  6l  Cr.  677.  (•)  3  Hm,  411. 
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answer  to  some  of  the  interrogatories  ought  to  have  been  giren 
or  repeated  with  reference  to  such  new  facts ;  and  that  the  ex- 
ception to  the  Master's  report^  being  general,  is  clearly  too 
large.[2J 


EzcsmoN  ovemiledi    No  costs  of  Uie  exception  or  motion. 


[*290]  *LtND  t^.  Blanshar2>. 

1845 :  Ist  and  ((th  May^  23d  June. 

A  salt  by  some  partnen  in  a  joint  stock  banking  company,  on  behalf  of  themselves 
and  the  other  shareholden,  to  restrain  a  cr^tor  of  the  company  from  suing  the 
shateholdem  for  a  debt  alleged  to  havd  been  inequitably  created.  The  common 
injunction  restrained  the  defendants  from  proceeding  at  law  against  the  plaintiffs 
touching  the  matters  in  question  :— 

Held,  that  the  common  injunction  in  terms  only  protected  the  plaintiffs  named  on 
the  record ;  and  that»  therefore,  a  proceeding  by  the  defendants  against  the 
othet  shareholders  not  individually  naitaed  wal  no  breach  of  the  injunction. 

That,  if  the  plaintiffii  on  the  record  could  procure  the  other  shareholders  to  submit 
to  the  same  terms  Mb  the  plaintifls  on  the  record  must  submit  to,  the  Court  would 
on  an  interlocutory  application  by  the  plaintiffs  on  the  record,  give  ,the  samo 
relief  or  protection  to  ^e  other  shareholders  as  to  the  plaintiffs  on  the  record. 

That,  in  the  circumstances  of  the  case,  a  special  application  was  necessary  to  give 
the  full  benefit  of  the  injnnction  to  the  sharejiolders  not  named  on  the  record ; 
and  that  for  such  purpose  it  was  necessary  to  show  that  such  other^  share- 
holden  stood  in  the  same  situation  as  the  plaintiA  named  on  the  record,  but  not 
necessary  to  show  that  the  other  shareholders  were,  on  the  merits  of  tho 
case,  entitled  to  the  injunction  ;  and  that  it  was  competent  to  the  defendants  to 
show  any  special  circumstances  which  would  make  it  nnjust  to  extend  the  ben- 
efit of  the  injunction  to  the  other  shareholders. 

The  form  of  the  bill  in  this  case  is  stated  ante;  pp.  9 — 24« 
The  form  of  the  common  injunction  is  referred  to  in  the  report 

[S]  C^raham  v.  Coape,  3  MyL  4b  Cr.  642 ;  BnwntU  v.  Curtis,  10  Paige,  311 ; 
The  Bennington  Iron  Company  v.  Campbell,  2  Paige,  159 ;  Lane  v.  Paul,  3  Beav. 
S6.  Where  there  is  a  general  exception  to  a  Master's  report,  if  the  Master  is  right 
in  any  one  particular,  the  exception  will  be  overruled.  Noble  v.  Wileon,  I  Pnige, 
164;  Wilkee  v.  Bogere,  6  Johns.  Rep.  566 ;  Pearson  v.  Knapp,  I  Myl.  &  K.  3IS ; 
Cfreen  v.  Weaver,  1  Sim.  404 1  Moore  v.  Lang/ord,  6  Sim.  383. 
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of  the  motion  to  amend  the  writ,  ante,  p.  31.  The  injunction  re- 
strained proceedings  at  law,  as  against  the  said  complainants,  for 
and  touching  any  matters  in  question  in  the  bill.  The  answer 
of  the  London  and  Westminster  Bank  was  put  in,  and,  being, 
from  the  extent  of  the  transactionsjn  question,  extremely  volumi- 
nous, the  plaintiflFs  had  obtained  an  extension  of  the  time  for 
showing  cause  on  the  merits.  In  this  stage  of  the  suit  the  Lon- 
don and  Westminster  Bank  gave  notice  to  other  shareholders,  not 
plaintiffs  named  on  the  record,  that  they  did  not  consider  such 
other  shareholders  were  within  the  protection  of  the  injunction, 
and  that,  therefore,  they  would  proceed  to  execution  against  them 
on  default  of  payment.  They  had,  however,  abstained  from 
taking  that  course,  in  order  to  aflford  time  for  deciding  upon  the 
present  motion,  whether  the  execution,  as  against  such  other 
shareholders  would  be,  in  fact,  a  breach  of  the  injunction. 

•The  plaintiffs  now  moved  that  the  defendants  the  *di-  [•291] 
rectors  of  the  London  and  Westminster  Bank  might  be 
committed  for  a  breach  of  the  injunction,  or,  in  the  alternative, 
that  they  might  be  restrained,  by  the  special  injunction  of  the 
Court,  from  proceeding  to  execution  against  any  of  the  other 
shareholders. 

Mr.  K.  Parker  and  Mr.  Hetherington^  for  the  motion,  con- 
tended, that  the  whole  of  the  shareholders  (with  certain  specified 
exceptions)  of  the  Yorkshire  Company  were,  in  fact,  plaintiffs  in 
the  suit,  and  were  represented  by  the  three  persons  who  were 
named.  To  proceed  against  the  other  shareholders,  therefore, 
was,  in  fact,  to  proceed  against  the  plaintiffs,  and  was  a  breach 
of  the  injunction.  It  was  also  within  the  mischief;  for,  if  the  de- 
fendants were  allowed  to  sue  out  execution  against  the  other 
partners,  the  plaintiffs  on  the  record,  in  effect,  would  also  lose  the 
protection  of  the  injunction,  for  the  other  partners,  by  the  force 
of  the  partnership  contract,  might  recover  contribution  from  the 
plaintiffs  on  the  record.  The  common  injunction,  restraining 
proceedings  against  the  debtor,  also  restrained  proceedings 
against  his  bail :  Stone  v.  T%iffin^{a)  Leonard  v.  Attwell{b) 

(fl)  3  Ambl.  32.  (6)  17  Vee.  385. 

Vol.  IV.  33 
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Mr.  Wood,  for  the  London  and  Westminster  Bank.— The  in- 
junction restrains  proceedings  only  against  the  plaintiffs  named 
on  the  record.  There  is  no  reason  or  necessity  for  carrying  it 
farther.  The  other  shareholders  may  be  very  numerous ;  but,  if 
they  are  not  too  numerous  to  be  sued  individually  by  the  credi- 
tors of  the  Yorkshire  Bank,  neither  are  they  too  numerous  to  ap- 
ply individually  for  the  protection  of  this  Court,  if  aggrieved. 

Every  shareholder  has  the  same  remedy :  each  may  file 
[*292]    his  bill,  when  he  has  occasion,  in  the  same  form  *in 

which  these  plaintiffs  have  proceeded.  The  defendants, 
if  wrong,  and  not  the  plaintiffs,  are  the  parties  who  will  suffel; 
from  the  multiplicity  of  suits.  If  the  common  injunction  in  such 
a  case  is  to  be  construed  to  restrain  proceedings  against  all  the 
other  shareholders,  the  practice  may  be  made  most  oppressive. 
The  creditor  of  a  joint-stock  company  may  be  prevented  from 
pursuing  his  remedy  against  the  only  solvent  members,  by  a  suit 
in  which  parlies  wholly  insolvent  are  put  forward  as  plaintiffs. 
The  hardship  on  the  defendants  is  also  shown  by  the  fact,  that 
the  Court  has  no  power,  before  the  hearing,  to  deal  with  or  im- 
pose terms  upon  the  other  shareholders  who  are  not  on  the  re- 
cord. There  is  no  mutuality.  The  suit  might  restrain  proceed- 
ings until  the  statute  of  limitations  interposed  to  bar  the  legal 
right,  and  then  the  plaintiffs  might  dismiss  their  bill.  This  Court 
would  then  have  no  power  to  relieve  the  defendants  from  the 
consequences  of  the  delay,  as  against  the  other  shareholders,  who 
would  severally  repudiate  the  suit.  The  statute  regulating  banks 
(7  Geo.  4,  c.  46,  s.  13)  exonerates  persons  from  their  liability  to 
execution  after  they  have  ceased  to  be  shareholders  for  three 
years :  the  three  years  may  expire,  and  the  remedy  of  the  credi- 
tors be  wholly  lost  whilst  this  cause  is  protracted.  Or,  again,  the 
pleadings  at  law  may  be  in  such  a  state  as  to  some  of  the  share- 
holders, that  they  may  have  it  in  their  power,  owing  to  the  delay, 
to  take  such  steps  as  will  render  it  ultimately  impossible  for  the 
defendants  to  recover  against  them. 

May  6ih. — Vice-Chancellor  : — The  bill  in  this  case  was 
filed  by  three  persons,  shareholders  in  the  Yorkshire  Agricultural 
and  Commercial  Banking  Company,  on  behalfof  themselves  and 
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all  other  the  shareholders  and  partners,  except  certain 
shareholders  ^and  partners  who  are  named  as  defendants,    [*293J 
against  such  last^^raeoftioned  shareholders  and  partners, 
and  against  the  London  and  Westminster  Bank,  for  an  account 
and  injunction  to  ^restrain  proceedings  at  law  by  the  London  and 
Westminster  Bank.*' 

The  circiimstance  that  some  shareholders  in  the  plaintiff' 
Company  are  defisndants  making  (for  the  present  purpose)  no 
difference^  1  shall,  in  order  to  simplify  the  case,  speak  of  this  bill 
as  a  bill  by  some  shareholders  of  the  Yorkshire  Bank  against  the 
London  and  Westminster  Bank,  as  the  sole  defendants.  Up- 
on the  overruling  of  the  demurrer  to  the  bill,  in  February,  1844, 
the  common  injunction  was  obtained,  restraining  the  defen- 
dants from  proceeding  against  the  complainants  touching  the 
matte  rs  in  question.  The  London  and  Westminster  Bank  have, 
since  that  time,  acquiesced  in  the  injunction ;  but  now  execu- 
tion is  about  to  be  sued  out  against  certain  shareholders  not 
named  as  plaintiffs  upon  the  record,  the  defendants  insisting 
that  the  injunction  protects  those  named,  Lund,  Fawcett,  and 
Boyaton,  and  no  others.  The  motion  is,  to  commit  the  de- 
fendants, as  for  u  breach  of  the  injunction ;  or  for  a  special  in- 
junction to  restrain  them  from  proceeding  with  the  executions. 

I  reserved  my  judgment,  and  will  now  shortly  state  my  con- 
clusion. If,  according  to  the  ordinary  requisition  of  the  Court, 
all  the  shareholders  in  the  Yorkshire  Company  were  named  as 
plaintiffs  upou  the  record,  the  injunction  would  have  gone  pre- 
cisely as  it  has  done,  and  there  can  be  no  question  but  that  in 
that  case  the  proceedings  complained  of  would  have  been  a  breaeh 
of  the  injunction.  The  Court,  however,  upon  the  ground  that  to 
require  all  the  shareholders  to  be  named  as  plaintiffs  would  or 
might  occasion  a  failure  of  justice,  does  in  certain  excep- 
ted cases,  permit  some  of  a  large  *body  of  shareholders  to  [*294] 
sue  on  behalf  of  the  whole.[i]  This  case  purports  to  be 
within  the  exception,  and  assuming  that  it  is  so,  two  questions 
arise :  first,  whether  these  proceedings  are  a  breach  of  the  injunc- 


[1]  Hichent  v.  Conffreve,  4  Russ,  562  ;  Wallworth  7.  Holt,  4  Myl.  &.  Cr.  619 ; 
Powell  7.  Wright,  7  BcaT.  446. 
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tion :  and}  secoadly,  if  not,  what  course  must  be  pursued  in  order 
to  give  to  the  company  whom  the  three  plaintiffs  represent  the 
benefit  of  the  suit.  For,  if  the  injunction  has  not  been  violated, 
and  if  the  practice  of  the  Court  does  in  some  way  afford  the  plain* 
lifs  named  the  means  of  protecting  the  whole  body  of  sharehold- 
ers, it  is  obvious  that,  in  all  cases  of  suit  by  companies  too  nu- 
merous for  all  the  shareholders  to  be  named  as  parties  individu- 
ally, there  must  be  a  failure  of  justice  whenever  a  common  in- 
junction is  necessary  to  the  relief  sought  for.  To  say  that  the 
company  may  be  represented  by  some  of  its  members,  because 
the  purposes  of  justice  require  it,  and  at  the  same  time  to  say 
that  the  company  cannot,  or  those  who  are  allowed  to  represent 
the  company  cannot,  in  any  way  have  the  benefit  of  the  common 
injunction,  is  to  state  rules  which,  if  they  both  existed,  would  be 
inconsistent  and  contradictory. 

In  considering  how  this  matter  stands,  I  incline,  and,  for  the 
purposes  of  this  case,  am  prepared,  to  go  the  whole  length  of  Mr. 
Wood's  argument — that  there  must  be  the  same  mutuality  be- 
tween the  plaintiffs  and  defendants  as  there  would  be  if  all  the 
members  of  the  plaintiffs'  company  were  actually  parties.  The 
company  is  allowed  to  sue  by  the  nominal  plaintiffs  for  the  bene- 
fit of  the  company,  but  not  at  the  expense  of  justice  to  the  defen- 
dants. The  only  question,  therefore,  which,  at  this  moment,  I 
propose  to  consider  is,  whether  a  due  regard  to  the  interests  of 
the  defendants  requires  that  I  should  go  the  whole  length  con- 
tended for  by  their  counsel,  and,  if  not,  to  what  length  I  am 

bound  to  go  in  their  favor. 
[*295]  *The  points  made  for  defendants  were :  first,  that  the 
proceedings  contemplated  were,  in  fact,  no  breach  of  the 
injunction ;  secondly,  that  the  Court,  in  such  a  case,  could  give 
no  relief  on  an  interlocutory  application  to  shareholders  not 
named  as  plaintiffs,  but  that,  in  .order  to  obtain  such  relief,  a  bill 
by  each  of  the  shareholders,  when  sued  on  the  same  matters, 
would  be  necessary;  thirdly,  failing  the  last  proposition,  that,  at 
least,  a  special  application  must  be  made  by  the  plaintiffs,  in 
equity,  to  extend  interlocutory  reliei  to  the  other  shareholders ; 
and  lastly,  that  such  special  application  could  be  sustained  upon 
merits  only. 
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The  first  point  I  shall,  in  the  present  case,  decide  in  favor  of 
the  defendants.  The  injunction,  in  terms,  restrains  proceedings 
as  against  the  plaintifis  alone.  The  three* are  here  representing 
the  company,  and,  upon  an  order,  of  course,  I  shall  assume,  that 
the  order  was  for  the  benefit  of  the  company  whom  the  plaintifis 
represent,  so  far  only  as  an  order  in  favor  of  the  three  plaintiffs 
named  would  benefit  that  company.  The  Court  allows  the  three 
to  represent  the  company,  and  that  the  three  undertake  to  do. 
The  reasoning  upon  the  necessary  consequences  of  the  rule  ap- 
pears to  go  no  farther. 

To  the  second  argument,  for  the  defendants,  I  am  not  prepared 
to  accede.  To  require  every  shareholder  not  named  to  become  a 
plaintifi'in  a  separate  suit,  would,  for  every  practical  purpose,  de- 
prive this  company  of  the  special  rule  above  referred  to,^*a  rule 
founded  upon  the  principle,  that  justice  requires  its  admission. 
Nothing,  therefore,  but  inconvenience  counterbalancing  that  prin- 
ciple, and  not  to  be  avoided  by  the  ordinary  proceedings  of  the 
Court,  would  justify  the  unqualified  admission  of  the  proposition 
I  am  now  considering,  and  no  such  difficulty  appears  to 
me  to  exist.  *If,  in  the  ordinary  case,  a  sole  plaintiff*,  [*296] 
who  had  obtained  the  common  injunction,  were  after- 
wards, and  whilst  the  injunction  was  pending,  himself  to  proceed 
in  the  suit  at  law,  so  as  to  render  it  abortive,  whatever  the  fate 
of  the  common  injunction  might  ultimately  be,  or  for  any  other 
of  the  purposes  suggested,  the  Court  would  have  no  difficulty,  in 
a  proper  case,  in  entertaining  an  application  by  the  defendant  in 
equity  for  preventing  such  an  injustice.  The  terms  of  the  com- 
mon injunction,  whilst  it  continues,  may  prevent  a  defendant 
from  proceeding  at  law  until  he  has  answered  the  bill.  But  that 
would  not  prevent  the  Court  from  restraining  the  plaintiSj  or  put- 
ting him  under  terms  even  to  the  extent  of  depriving  him  of  his 
injunction,  if,  having  by  the  ordinary  process  of  this  Court  stop* 
ped  the  defendant's  proceeding  at  law,  the  plaintiff*  were  to  make 
that  stay  of  proceedings  an  instrument  for  rendering  those  pro- 
ceedings abortive,  whatever  the  fate  of  the  injunction  might  ulti- 
mately be.  And  if  the  same  thing  were  attempted  in  a  case  like 
the  present,  I  cannot  think  the  Court,  upon  the  defendant's  appli- 
cation, would  hesitate  to  tell  the  plaintiff,  who  assumes  a  capacity 
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to  represent  the  company,  that,  if  he  could  not  control  the  acts 
of  those  whom  he  thus  undertakes  to  represent,  he  was  not  enti- 
tled to  claim  for  iiny  member  of  the  company  a  benefit  of  which 
the  conduct  of  that  member,  if  he  had  been  named  a  plaintiff, 
would  deprive  him«  If  the  three  could  not  control  the  absent 
shareholder,  or  procure  him  to  come  in  and  submit  to  the  terms 
which  the  Court  would  have  imposed  upon  him  if  he  had  been  a 
plaintiff  on  the  record,  that  is  one  case.  But  if  they  had  the 
means  of  controlling  the  shareholders  not  before  the  Court,  the 
objection  to  the  exercise  of  the  jurisdiction  is  answered.  I  have 
endeavored  to  trace  every  case  of  possible  inconvenience,  and  I 

find  no  ease  which  is  not  provided  for  by  this  view  of 
[*297]    the  case.    1  do  not  mean  to  lay  down  any  ^general  rule ; 

but  I  think  in  this  case  a  special  application  in  this  suit 
would  be  sufficient,  and  would  be  a  proper  course,  and  that  no 
new  bill  by  the  other  shareholders  is  necessary.  And  if,  advert- 
ing to  what  I  have  already  said,  I  were  to  hold,  as  in  some  cases 
it  may  perhaps  be  found'necessary  to  hold,  that,  where  an  injunc- 
tion is  obtained,  and  the  interests  of  the  defendants  as  against  ab- 
sent shareholders  may  be  endangered,  of  which  Mr.  Wood  pointed 
out  many  instances,  the  special  application  should  come  from  the 
defendants, — no  injustice  would,  I  think,  be  dohe.  It  is  enough, 
however,  in  this  case  to  say  that  such  an  application  might  be 
made.  For,  by  holding  that  the  common  injunction,  as  worded, 
does  not,  by  force  of  the  words,  extend  to  restrain  proceedings 
against  any  except  the  three  plaintiffs  named,  I  do  in  effect  decide, 
that,  if  such  an  application  were  made,  the  onus  of  showing  that 
the  proceedings  against  the  others  ought  to  be  restrained  is  thrown 
upon  the  plaintiff  in  equity. 

It  is  upon  the  fourth  point  that  the  struggle  has  principally 
arisen.  I  hold  that  there  must  be  a  special  application  by  some 
party ;  and  the  question  is,  by  what  evidence  that  application 
must  be  supported.  Is  it  enough  to  show  that  the  other  parties 
sued  stand  in  the  same  position  as  the  plaintiff,  or  must  the  mer- 
its be  gone  into  ?  The  defendants  say  the  practice  must  be  assi- 
milated to  that  of  an  application  by  the  plaintiff  to  restrain  pro- 
ceedings at  law  between  co-defendants.  That  would  be  against 
the  frame  of  the  suit  and  the  rul^  of  the  Court,  which,  upon  prin- 
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ciple,  admits  that  frame  of  suit.  To  decide  in  accordance  with 
that  reasoning  would  be  to  take  away  the  benefit  of  the  common 
injunction  in  this  and  all  other  like  cases ;  and  the  reasmiing 
cannot,  I  think,  be  admitted.  The  Court  gives  the  de- 
fendants this  advantage,  that  it  will  not  continue  an  *in-  [*298] 
junction  restraining  proceedings  at  law  by  the  London 
and  Westminster  Bank  against  the  Company,  except  upon  nier- 
its  to  be  read  from  the  defendant's  answer.  And  in  this  case, 
1  think  the  plaintiffs,  in  applying  to  extend  the  common  injunc- 
tion to  stay  the  proceedings  against  the  other  shareholders  and 
partners,  need  not  in  the  first  instance  show  they  have  a  case 
against  those  other  shareholders  upon  the  merits.  It  is,  I  think, 
sufficient  for  them  to  show  that  the  other  shareholders,  by  sus< 
taining  that  character,  stand  in  the  same  situation  in  which  they 
the  plaintiffs  on  the  record  stand ;  and  that  will  throw  upon  the 
defendants  the  onus  of  showing  atiy  of  those  special  circum- 
stances which  have  been  suggested,  and  which  might  show  that 
the  plaintiffs  do  not  adequately  represent  all  those  whom  they 
assume  to  represent, — by  showing  that  they  have  not  the  power 
of  binding  such  other  shareholders,  or  of  compelling  them  so  to 
act  as  to  entitle  the  plaintiffs  on  the  record  to  the  relief  which  they 
sought  on  their  behalf. 

It  may  very  possibly  be  true  that  there  is  no  precedent  of  an 
application  of  this  nature ;  but  that  may  be  because,  in  the  pre- 
vious cases  of  suits  by  a  few  shareholders,  the  common  injunc- 
tion has  been  considered  by  all  parties  as  not  protecting  them 
only,  but  as  protecting  the  entire  Company. 

I  think  the  plaintiffs  are,  prima  f(u:ie,  entitled  to  the  injunction 
which  they  ask  by  this  motion  ;  but  the  defendants  must  have 
the  opportunity  of  showing  any  special  circumstances  by  which 
they  may  be  prejudiced  by  my  granting  it,  and  against  which 
the  Court  would  guard  them,  if  all  the  members  of  the  Company 
were  severally  named  as  plaintiffs  on  this  record. 


1845 :  May  22d. 

Whether,  io  a  suit  by  a  few  of  the  fhareholdere  of  a  company,  on  behalf  of  them- 
selyes  and  the  other  shareholders,  it  is  competeot  to  some  of  sach  other  share- 
holders, who  may  disapprove  of  the  suit,  to  move  the  Court  that  the  suit,  so  far 
as  it  is  iastitutcd  on  their  behalf,  may  be  stayed, — qu(tre. 
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[•299]  *NoTicE  was  given  to  the  plaintiffs  of  a  motion  "  on 
behalf  of  the  undernamed  persons,  being  the  holders  of 
14,788  shares  in  the  Yorkshire  Agricultural  and  Commercial 
Banking  Company,  and  who  are  included  in  the  general  descrip- 
tion of  the  shareholders  of  the  company  on  whose  behalf,  amongst 
others,  the  suit  has  been  instituted,  that  the  said  plaintiffs,  G. 
Lund,  J.  Pawcett,  and  J.  Boynton  may  be  restrained  from  pro- 
ceeding any  further  in, this  suit,  on  their  behalf,  as  co-plaintiffs, 
whether  their  names  be  expressly  named  as  such  in  the  record, 
or  only  included  in  the  general  description  of  the  co-plaintiffs  on 
whose  behalf  this  suit  is  instituted."  The  names  of  260  share- 
holders were  subscribed  to  this  notice. 

The  motion  stood  over,  that  all  the  defendants  might  be  served, 
the  Court  holding  that  they  were  all  interested  in  the  suit,  and 
therefore  in  the  subject  of  the  motion. 

June  23. — The  Vice-Chancellor  inquired  whether  there 
was  any  precedent  of  such  a  motion. 

Mr.  Romilly  and  Mr.  jPaftcr,  who  appeared  in  support  of  the 
motion,  submitted  that  this  was  a  new  case,  arising  out  of  the 
practice,  in  itself  novel,  of  allowing  a  few  partners  in  a  joint- 
stock  company,  without  any  authority  other  than  their  commu- 
nity of  character,  to  take  upon  themselves  to  represent  all  the  part- 
ners. The  shareholders  who  applied  to  the  Court  by  this  motion 
might  be  very  much  prejudiced  by  the  suit,  both  directly  and  in- 
directly. In  the  first  place,  it  was  doubtful  whether  they 
[*300]  might  not  be  made  liable  to  the  costs ;  for,  if  the  *bill 
should  be  dismissed  with  costs,  might  not  the  plaintiffs 
on  the  record  call  for  contribution  against  the  other  shareholders, 
on  the  ground  that  the  latter  would  have  had  the  benefit  of  the 
suit,  if  it  had  been  successful,  and,  knowing  that,  had  stood  by 
and  made  no  objection  to  the  proceeding,  and  therefore  must  be 
taken  to  have  tacitly  adopted  it?  Then,  the  parties  who  now 
moved  might  apprehend,  or  be  advised,  that  their  case  was  not 
properly  put  forward  in  this  suit,  and  that  the  prosecution  of  the 
suit  can  only  lead  to  a  result  which  will  bind  them,  by  defeating 
their  just  claims  with  respect  to  the  matters  in  question.    Or  they 
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may  be  indirectly  prejudiced  by  the  interposition  of  this  suit, 
which  might  be  an  obstacle  to  an  amicable  and  beneficial  termi- 
nation and  winding  up  of  the  concern,  that  would  extricate  them 
from  their  liabilities.  It  was  impossible  to  deny,  that,  in  many 
points  of  view,  these  parties  might  be  most  materially  interested 
in  staying  a  suit  in  which  the  plaintiffs  affected  to  represent 
them,  or  which  was  ostensibly  on  their  behalf* 

The  Vice-chancellor  said,  that  the  practice  of  allowing 
some  partners  in  large  companies  to  file  their  bill  on  behalf  of 
themselves  and  all  others  was  on  the  assumption  that  there  was 
a  community  of  interest  among  them ;  and  that  the  Court  assumed 
to'be  the  case^  when  it  found  that  the  scope  of  the  suit  was  to  en-* 
force  the  rights  of  the  partnership.[l]  The  suggestion  now  made 
was,  that  the  case  was  not  accurately  disclosed  upon  the  bill,  and 
that,  if  it  were,  it  appears  that  the  interests  of  the  plaintiffs  on  the 
record  and  the  parties  now  moving  were  not  in  common.  If  that 
were  the  truth  of  the  case,  the  present  applicants  ought  to  have 
been  defendants,  and  were  not  properly  comprehended 
as  plaintiffs  under  the  general  description  of  the  *share-  [*301] 
holders  on  whose  joint  behalf  the  bill  was  ostensibly 
filed.  The  applicants  had  adequate  means  of  protecting  their  in- 
terests ;  but  the  present  application  appeared  to  him  not  to  be  the 
proper  course. 

Mr.  K,  Parker  and  Mr.  Setheringtorij  for  the  bill,  said,  that  it 
would  in  fact  appear,  upon  an  examination  of  the  situation  in 
which  these  parties  stood,  that  they  were  not  included  among 
the  unnamed  plaintiffs,  but  that  they  were  in  fact  defendants, 
under  the  general  description  of  those  who  had  joined  in  the  plan 
alleged  to  have  been  entered  Into  with  the  London  and  Westmin- 
ster Bank,  and  had  consented  to  pay  the  calls,  upon  having  pro* 
ceedings  stayed  against  them.(a) 

(a)  See  ante,  pp.  34, 25. 

[1]  MUUgan  ▼.  MiteheU,  3  Myl.  ^t  Cr.  84 ;  Jone$  v.  Oareia  del  Rio,  Turn  & 
Ituw.  297 ;  Walker  r.  Devereaux,  4  Paige,  229  ;  Evan$  t.  Stoke$,  1  Keen*  32, 33  } 
BaMndgt  v.  Barton,  2  Beav.  539 ;  Chray^y.  Chaplin,  2  Sim.  k,  Sto.  272 ;  Brom' 
Uy  ▼.  Smith,  I  Sim.  8« 
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The  Yice-Cbancellor  said,  that  there  would  be  very  great 
difficulty  in  trying  a  question  of  this  nature  upon  motion.  The 
answer  to  the  application  might  be,  that,  if  these  parties  bad  any 
case  for  relief,  and  were  not  satisfied  with  this  suit,  it  was  opea 
to  them  to  file  a  biirthemselves :  if  they  were  satisfied  that  they 
had  no  case,  they  could  scarcely  be  prejudiced.  One  material 
observation  was,  that  it  appeared  that  these  parties  had  notice  of 
the  form  of  the  present  suit  in  November,  1844,  and  that  they 
had  acquiesced  in  it,  without  objection,  from  that  time  until  May, 
1846.  They  could  not  be  heard  to  say  that  this  did  not  amount 
to  a  sanction  of  the  proceeding  to  some  extent. 

Upon  the  whole,  he  thought  it  right  to  reserve  the  motion  un- 
til the  hearing  of  the  cause*  He  was  satisfied  that  by  this  course 
no  injustice  would  be  done  to  any  of  the  parties. 

[*302]        *The  following  cases  were  mentioned  in  the  course  of 
the  argument : — Dundas  t.  Dutensj{a)  Wright  v.  Cos- 
ile^{b)  Wilson  v.  TFffeon,(c)  Evans  v.  StokeSy{d)  Tarbuek  t. 
Woodcock,{e)  Ward  v.  Ward,(g)  Hood  v.  Phaiips.{h)[2] 


The  injunction  was  disBolved  on  the  merits.  The  London  and  WMtminster 
Bank  then  proceeded  to  execution  against  the  plaintifi.  The  bill  was  subsequently 
dismissed,  with  costs,  on  the  application  of  the  plaintiff  Boynton,  he  undertaking  to 
pay  the  other  plaintiA  their  costs  as  between  solicitor  and  client 

(a)  1  Ves.  jun.  196 ;  2  Cox,  235,  S.  C.  (a)  6  BeaT.  58L 

(b)  8  Mer.  12.  C^)  Id.  251. 

(c)  IJ.SlW,  457.  (A)  Id.  17& 
{d)  1  Keen.  24. 

[2]  See  further  as  to  the  question  of  parties  in  suits  between  shareholden,  Wal- 
bum  ▼.  Ingilby,  1  Myl.  6l  K.  61,  S.  C.  Coop.  Sel.  Cas.  270 ;  HUhena  ▼.  Congrettt 
4  Russ.  562;  WaUwwtk  v.  Holt^  4  Myl.  dbCr.  619;  Walker  ▼.  Deverew^,4 
Paige,  229 ;  Blair  T.  Agar,  2  Sim.  289 ;  Riehardmm  t.  Larpeni,  2  Yo.  db  CelL 
C.  C.  607. 
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Dean  v.  Hxckinbotham. 

1845 :  2l8t,  92nd,  and  23d  July. 

Tlie  answer  referrad  to  in  the  13Ui  (amended)  Order  of  the  3d  of  April,  1898,  held 
to  mean  the  answer  to  the  original  bill,  on  the  ground  thatt  if  it  were  conatmed 
to  refer  to  an  anawer  to  the  amended  bill,  there  would  be  no  limit  Impoeed  by  the 
order  to  the  number  of  amendmente, — until  the  Court  ahould  consider  them  to  be 
vexatious. 

Mr.  Pitman  moved  that  the  plaintiffs  might  have  liberty  to 
amend  their  bill,  upon  payment  to  the  defendants  of  20^.  costs. 
The  motion  was  supported  by  an  affidavit  that  the  draft  of  the 
intended  amendments  had  been  settled,  approved,  and  signed  by 
counsel,  and  that  they  were  not  intended  to  be  made  for  the  pur- 
pose of  delay  or  vexation,  but  because  the  same  were  considered 
to  be  material  to  the  case  of  the  plaintiffs. 

The  original  bill  was  filed  in  June,  1843.  The  last  of  the 
answers  to  the  original  bill  was  filed  in  June,  1844.  On  the 
27th  of  January,  1845,  the  bill  was  amended;  and  the  answers 
to  the  amended  bill  were  put  in  by  the  several  defendants  on  the 
24th  of  April  and  on  the  5th  and  8th  of  May.  The  last  of  these 
answers  to  the  amended  bill  would  be  deemed  sufficient 
on  •the  3d  of  July.  On  the  17th  of  July  the  notice  of  [♦303] 
the  present  motion  was  served. 

Mr.  Shapter  and  Mr.  Doria,  for  the  several  defendants,  op< 
posed  the  motion,  insisting  that  the  application  ought  not  to  have 
been  made  to  the  Court  in  the  first  instance ;  but,  if  made,  should 
have  been  made  to  the  Master.  They  relied  on  the  20th  Order 
of  1833,  the  stat.  3  &  4  Will.  4,  c.  94,  s.  13,  and  on  the  13th  Or- 
der of  April,  1828,  construing  the  period  of  "six  weeks  after  the 
answer,"  or  last  of  the  answers  therein  mentioned,  should  be 
deemed  sufficient,  to  include  an  answer  to  an  amended  bill : 
Whctrton  V.  StDann,{a)  Wilson  v.  Wilson,{b) 

Mr.  Piiman  argued  that  the  application  was  properly  made 
to  the  Court  in  the  first  instance.    The  13th  Order  of  April^ 

(«)  8  My.  d(  K,  36S.  (6)  V.  C.  England,  Maich  16. 1846. 
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1S28,  precluded  the  plaintiff  from  obtaining  any  order  to  amend 
after  answer,  and  before  replication,  unless  such  order  were  ob- 
tained within  six  weeks  after  the  answer  had  become  sufficient ; 
and  the  answer  there  referred  to  was  the  answer  to  the  original 
bill :  Attorney  Oeneral  v.  Nethercoat^{a)  HaddeUea  ▼.  Ne9iUe.{b) 
The  answer  to  the  original  bill  was  deemed  sufficient  long  before 
the  present  motion  was  given,  and  this  motion  was  made  long 
after  the  time  when  the  power  of  the  Master  to  make  the  order 
had  ceased,  Lloyd  ▼.  Wait.{c) 

July  22d. — ^YicE  Chancellor: — The  first  question  turns 
upon  .the  construction  of  the  13th  amended  Order  of 
[*304]  April,  1S28.  In  the  absence  of  'authority  I  should  have 
thought  it  clear,  upon  the  construction  of  the  Order,  that 
the  word  ''  answer,"  which  is  twice  used  in  it,  must  have  refer- 
ence. In  both  instances,  to  the  same  record.  Whether  the  mean- 
ing be  the  answer  to  the  original  bill,  or  the  answer  to  the  amend- 
ed  bill,  the  same  thing,  I  should  have  thought,  must  be  referred 
to  in  both  instances.  All  the  cases  which  have  been  mentioned 
turn  upon  the  question,  whether  the  word  *'  answer"  in  the  13th 
Order  means  the  answer  to  an  original  bill  or  an  amended  bill. 
The  construction  adopted  by  the  Lord  Chancellor  in  Wharton  v. 
Swann^  differs  from  that  of  Lord  Cottenham  in  7%e  Attorney 
Oeneral  v.  Neihercoat^.  In  following  either  of  those  decisions, 
the  Court  would  not  be  inconsistent  with  the  strict  words  of  the 
order ;  nor  can  it  be  said  that  either  construction  is  put  as  that 
which  is  necessarily  required  by  the  language  of  the  order.  An 
observation  has  been  made  in  many  cases,  that,  although  we 
may  distinguish  an  amended  bill  from  an  original  bill,  yet  the 
amended  bill  is  but  the  original  bill  written  upon,  and  they 
are  but  one  record.  It  is,  therefore,  still  a  question  whether  the 
words  of  the  order  '^  after  the  answer,"  or  "  last  of  the  answers," 
do  not  refer  to  the  answer  first  filed  on  the  record,  and  which  re- 
mains "  the  answer"  after  the  record  has  been  altered.  Another 
observation  is  this — that,  if  "  the  answer"  does  not  mean  the  an- 
swer to  the  original  bill,  there  is  no  limit  to  the  power  of  amend- 

(«)3M.&C.604.  (»)4B«aT.38.  («)  4  My.  lb C^. S57. 
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iog.  The  plaiutiff,  hanng  a  right  to  amend  once  without  order, 
will  ha^e  a  right  to  /o  again  before  the  Master  under  the  13th 
Order ;  and  having  obtained  a  second  leave  to  amend,  and  there- 
upon amended  bis  bill,  either  by  making  new  defendants  or 
not,  as  the  case  may  be,  an  answer  must  be  put  in  to  the  bill  so 
amended.  If  that  is  an  answer  spoken  of  in  the  13th  Order,  the; 
plaintiff  will  again  have  the  right  to  go  before  the  Mas- 
ter for  a  ^further  leave  to  amend,  upon  which  he  may  f*305] 
re-amend  the  bill,  and  apply  again  upon  a  further  answer, 
and  so  on,  until  the  Court  shall  be  led  to  interpose,  on  the  ground 
of  vexation.  The  effect  would  be  to  revert  to  the  mischief  which 
the  13th  Order  was  intended  to  provide  against,  by  imposing  a 
limit  to  that  power  to  amend  which  was  before  unlimited.  That 
was  the  view  taken  in  The  Attorney  General  v.  Nethercoat 
of  the  inconvenience  of  such  a  construction.  By  that  decision 
I  feel  myself  bound.  In  Haddlesea  v.  Neville^  Lord  Langdale 
came  to  the  same  conclusion  which  he  also  acted  upon  in  The 
Wimborne  and  Cranborne  Union  v.  Mas.'an.{a)  It  was  not 
till  the  argument  of  this  case  that  I  was  aware  that  in  another 
branch  of  the  Court  a  different  conclusion  had  been  come  to : 
WiUmv.  Wilson.{b).[l] 
Upon  the  question  of  merits,  I  must  read  the  pleadings. 

My  23d. — The  Yice-Chancellor,  after  observing  upon  the 
dates  of  the  different  proceedings  in  the  cause,  said,  that,  where- 
ever  it  appeared  that  the  plaintiff  knew  from  the  beginning  of  the 
suit  the  case  which  he  intended  ultimately  to  make,  he  should  be 
extremely  reluctant  to  give  leave  to  amend.  But  this  case  was 
one  in  which,  by  giving  leave  to  amend,  the  Court  would  do 
no  harm  to  the  defendant,  except  by  occasioning  some  delay; 
and  if  there  was  (as  it  was  alleged)  a  decided  conflict  between  the 
statements  made  in  the  answers  of  the  different  defendants,  he 
might  be  doing  injustice  to  the  plaintiffs  by  refusing  them  leave 

(«)  M.  R.,  March,  1845.    [Reported,  7  Bear.  309.] 
(I)  v.  a  Eaglaiid,  16  Marah,  1845. 

[1]  Bwi€  T.  WhUwoHk,  3  BeaY.850 ;  StrkkUnd  r.  SinekUnd,  4  Bmit.  346; 
MUUkiU  T.  Pdlmtr,  10  Sim.  841. 
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to  amend.  The  defendants  had  taken  a  whole  year  to  answer 
the  original  bill,  and  from  Janaary  to  May  to  answer  the 

[*306]  amended  *bill.  The  parties  had  not  treated  time  as  very 
material.     The  question  was  one  of  account,  and  he 

thought  the  safer  course  would  be  to  give  the  plaintiffs  leave  to 

amend  within  a  week. 


Hornby  v.  Holmes. 

S45:  15th  and  17th  March. 

On  a  bill  to  enforoe  the  performance  of  trusts  for  the  sale  of  estates,  part  of  which 
had  be  A  sold,  ai^ainst  the  trustees  who  could  not  be  found,  substituted  serrice 
was  ordered  on  the  defendant's  solicitor,  who  had  acted  on  his  behalf  in  the  busi- 
ness of  the  preparation  of  the  trust  deed,  and  of  all  the  sales  which  had  taken 
place  under  it. 

The  trustees  of  a  settlement  sold  out  part  of  the  trust  stock, 
and  paid  the  proceeds  to  the  tenant  for  life.  To  replace  this  stock 
and  indemnify  the  trustees,  the  tenant  for  life  conveyed  certain 
estates,  upon  trusts  for  sale,  and  out  of  the  proceeds  to  raise  and 
re-invest  the  trust  fund.  After  the  death  of  the  tenant  for  life, 
and  when  the  trusts  relating  to  the  mortgage  or  sale  had  been 
partially  performed,  the  surviving  trustee  of  the  settlement,  for 
whose  indemnity  the  trusts  of  the  estates  conveyed  for  sale  were 
created,  filed  his  bill  against  the  trustee  of  that  deed,  to  enforce  a 
completion  of  those  trusts,  and  accellerate  the  re-investment  of 
the  stock. 

Mr.  Greene  moved,  that  service  of  the  subpoena  to  appear  and 
answer  the  bill  upon  Mr.  R.,  a  solicitor,  might  be  deemed  good 
service  on  the  defendant,  the  trustee  for  sale.  The  motion  was 
supported  by  an  affidavit,  that  the  defendant  could  not  be  found, 
and  the  plaintiff  had  been  unable  to  cause  him  to  be  served  with 
the  subposna ;  that  Mr.  R.  had  been  employed  as  the  solicitor  of 
the  defendant  on  the  preparation  of  the  deed  by.  which  the  es- 
tates were  conveyedi  and  also  in  the  different  sales  of  the  pro- 
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perty  which  had  taken  place  under  it,  and  that  *he  had    [*307] 
acted  throughout,  and  was  still  acting,  as  the  defendant's 
solicitor  in  the  subject  matter  of  the  suit. 

The  VicE-CHANcfiLLoR  said  the  case  was  within  the  princi- 
pie  of  HobhoUse  v.  Courtney Jlji)  and  the  other  cases.(6)[IJ 

(b)  12  Sim.  140. 

(6)  CofljMrY.  Woo  J,  5  Beay.  391,  Weymouth  v.  Lambert,  3  Beav.  333,  Webb  r. 
Salmon,  3  Hare)  251,  and  Murray'  ?.  Vipart,  1  Pfa.  521^  were  cited. 

[1]  In  an  earlier  caie,npon*an  application  for  labstitotion  of  service  of  eubpcBiut 
to  appear  and  answer,  on  the  general  solicitor  of  a  defendant,  who  was  out  of  the 
jurisdiction,  Knight  Bruce  V.  C.  said :  "  This  application  is  made,  uot  uuder  any 
act  of  Parliament,  or  any  general  order  of  the  Court,  hut  it  is  an  application  to  the 
general  jurisdiction  of  the  Court,  founded  on  particular  circumstancc9,  and  it  relates 
to  process  at  the  inception  of  the  suit,  for  the  purpose  of  constituting  the  suit 
against  this  parly.    Without  expressing  any  opinion  on  the  case,  I  tnink  that,  con- 
sidering the  state  of  the  decisions,  the  application  had  better  be  made  to  the  Lord 
Chancellor."    Noad  ▼.  Backhouse,  (July  1843)  2  Yo.  &  Coll.  C.  C.  529.     Whether 
the  application  was  made  to,  or  how  the  matter  was  disposed  of,  by  the  Lord  Chan- 
eellor,  does  not  appear.     Afterwards,  in  Murray  y.  Vipart,  (Jan.  1845,)  1  Phillips, 
621,  Vice-Chancellor  Knight  Bruce  again  referred  an  application  for  substituted 
■enrice  upon  the  agent  of  a  defendant,  to  the  Lord  Chancellor.      Lord  Lynd- 
hdist  said,  '*  that  he  thought  that  the  principle  laid  down  by  the  Vice-Chanceilor 
of  England  in  Hobhouoe  ▼.  Courtney,  Was  the  right  one,  viz.  that  where  the  defen- 
dant was  abroad  and  had  appointed  an  agent  to  act  for  him  in  the  suit,  service  on 
that  agent  would  be  good  service  on  the  principal :"  bpt  "  it  was  obviously  so  easy  to 
get  up  a  ease  of  this  sort  by  eollosion  between  the  ptaintiiF  and  a  third  party,  that 
great  caution  was  necessary." — In  the  case  of  an  infant  who,  it  was  alleged,  had 
been  taken  out  ef  the  jurisdiction  by  his  parents,  for  the  express  purpose  of  prevent* 
ing  his  being  served  with  process  to  appear  to  the  bill ;  it  was  ordered  by  the  Mas- 
ter of  the  Rolls  that  service  on  the  solicitor  and  six  clerk  of  the  parents,  should  be 
good  service  on  the  infant    Lane  ▼.  Hardwieke,  5  Beav.  222.    We  must  infer, 
although  it  is  not  distinctly  stated  in  the  report,  that  the  infant  was  not  a  sole 
defendant,  but  a  co-defendant  with  his  parents. — See  further  as  to  substituted  ser- 
vice o(9ubpana.  The  Earl  of  Chesterfield  v.  Bond,  2  Beav.  263 ;  The  People  T« 
Crt^ft,  7  Paige,  326 ;  Hayden  r  Bueklin,  9  Page,  519. 
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Christian  v.  CHAitBERs^ 

1845 :  19th  April,    lit  May. 

Where,  on  the  same  motion  by  which  the  pnrchaaar  asks  to  pay  his  pnrehasa 
money  into  Court,  and  be  let  into  possession,  it  is  also  asked  that  one  purchaser 
may  be  substituted  for  another,  upon  the  affidavit  of  no  underhand  bargain,  no 
additional  costs  are  incurred  by  the  parties  to  the  cftuse,  and  costs  are  not  or- 
dered to  be  paid  by  the  purchasers. 

A  MOTION  to  pay  into  Court  the  purchase  m^ey  of  one  of 
the  lots  sold  in  the  cause,  and  be  let  intb  possession.  The  only 
peculiarity  was,  that  the  motion  asked  also  that  W.  might  be  sub- 
stituted as  the  purchaser  in  the  place  of  Y.  This  part  of  the 
motion  was  supported  by  the  affidjivit  of  Y., — that  he  bad  attend- 
ed the  sale  as  the  agent  of  W.,  and  that  he  had  inadvertently 
signed  the  contract  in  his  own  namC)  as  principal,  and  not  as 
agent  merely,  as  he  ought  to  have  done ;  and  that  there  was  no 
underhand  bargain  between  them.  The  order  was  made,  direct- 
ing the  costs  of  all  parties  of  the  motion  to  be  paid  by  the  purcha^ 
sers.  The  order,  as  drawn  up  did  not  provide  for  the  costs;  and 
the  motion  Was  mentioned  again  on  that  point.  After  inquiry 
of  the  registrar  with  respect  to  the  practice  as  to  costs  in  such 
cases. 

The  Yice-Chancellor  said,  that,  on  common  applications  by 
purchasers  to  pay  their  purchase  money  into  Court,  costs 
[*308]  were  not  given.  The  costs  of  the  parties  *to  the  suit 
were  costs  in  the  cause.  Of  the  common  affidavit,  made 
on  applications  to  substitute  a  purchaser,  that  there  was  no  un-^ 
derhand  dealing,  it  was  not  necessary  that  the  parties  to  the  cause 
should  take  any  copy.  The  present  motion  was  only  to  substi-* 
tute  W.  for  Y.  The  parties  were,  therefore,  not  subjected  to  any 
more  expense  by  the  present  motion  than  they  would  have  been 
if  it  had  been  confined  to  the  ordinary  purpose  of  paying  the 
purchase  money  into  Court,  and  there  was  no  reason,  thereforej 
for  ordering  the  purchasers  to  pay  the  costs,  or  for  dealing  with 
them  otherwise  than  on  the  common  motion.[l] 

[1    Pi€r$  T.  Pien,  Sausse  dt  S«  C.  414# 
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Mr.  Raschf  for  the  purchaser,  and  Mr.  F.  Bailey  and  Mr.  Mon- 
iagUf  for  parties  to  the  suit. 


In  re  Manifold. 

1845:  Ist  March. 

An  order  of  reference  to  inquire  whether  the  heir  of  the  mortgagee  was  a  trustee 
within  the  act  1  WiJl.  4,  c.  60,  and  1  &.  2  Vict.  c.  69,  was  made  upon  the  peti- 
tion of  the  ezecutoFi  of  the  mortgagee,  and  the  mortgage  debt  being  paid  off,  pen- 
ding the  reference,  the  Master  found  that  the  heir  was  not  a  trustee  for  the  peti- 
tioners, but  for  the  mortgagor,  whereupon  the  Court  allowed  the  petition  to  be 
amended,  and  made  the  petition  of  the  mortgagor,  and  then  directed  the  re-con- 
yeyance. 

The  petition  in  thi»  case  was  presented  by  the  executors  of  a 
mortgagee,  for  the  appointment  of  a  person  under  the  stat.  1  Will. 
4,  c.  60,  and  1  ifc  2  Vict.  c.  69,  in  the  place  of  the  heir  of  the  mort- 
gagee, who  was  out  of  the  jurisdiction,  to  re-convey  the  estate  to 
the  mortgagor,  on  payment  of  the  mortgage  money  to  the  peti- 
tioners. After  the  usual  reference  was  made,  to  inquire  whether 
the  heir  was  a  trustee  within  the  act,  the  mortgagor  paid  the 
mortgage  debt  to  the  petitioners ;  and  the  Master  thereupon 
found  that  the  heir  was  a  trustee,  not  for  the  petitioners,  but  for 
the  owner  of  the  equity  of  redemption. 

•On  a  petition  by  the  same  petitioners  for  the  order  to  [*309] 
execute  the  conveyance, 

Mr  Roll  said,  that  the  only  difference  from  the  ordinary  case 
arose  from  the  circumstance  that  the  petitioners,  having,  in  the 
interval,  received  the  mortgage-money,  were  not  now  the  proper 
persons  to  apply  for  the  conveyance. 

The  Vice-Chancellor  gave  leave  to  amend  the  petition,  by 
stating  the  payment  of  the  debt,  and  making  it  the  {^tition  of  the 
mortgagor,  and  said  that  the  mortgagor,  thus  adopting  the  pro- 

VoL.  IV.  35 
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ceedings  on  the  reference,  the  final  order  for  the  conveyance 
might  be  nuide.[l]    * 


Flintofp  v.  Hatnes. 

1845 :  12th  July. 

The47tb  Order  of  Augrust,  1841,  giving  coets  to  creditors  who  prove  their  debts 

before  the  Master,  does  not  affect  the  costs  to  which  the  plaintifi  in  the  cause  are 

entitled. 
The  reference  to  compute  interest,  under  the  46th  Order  of  August,  1841,  on  debts 

not  by  law  carrying  interest,  may  be  made  on  further  directions,  although  not 

mtide  at  the  hearing. 

A  creditor's  suit,  on  further  directions. 

Mr.  Tinney  and  Mr.  Glasse^  for  the  plaintiff,  submitted  that, 
under  the  General  Order  XL VII,  of  August,  1841,  which  gives 
to  creditors  establishing  their  debts  before  the  Master  the  costs  of 
so  doing,  the  costs  to  which  the  plaintiff  in  a  creditor's  suit  was 
entitled,  whether  the  estate  was  solvent  or  not,  were  costs  as  be- 
tween solicitor  and  client,  and  not  merely  costs  as  between  party 
and  party,  to  which  he  would,  in  this  case,  have  l)een  entitled 
before  the  order  was  made.  Unless  this  were  the  effect  of 
[*310]  the  order^  it  was  of  no  'benefit  to  the  creditor  who  was 
plaintiff,  although  it  might  be  beneficial  to  the  other 
creditors. 

The  Vice-Chancellor  said,  that  the  Order  did  not  affect  the 
costs  of  the  plaintiffs  in  the  cause.  The  plaintiffs  were  entitled 
to  the  same  costs,  as  they  would  have  taken  if  the  47th  Order  had 
not  been  made. 

It  was  then  complained,  that,  in  allowing  costs  to  the  creditors 

[1]  After  an  order  made  on  petition  has  been  drawn  up,  in  conformity  with  the 
prayer  of  the  petition,  the  Court  will  not  allow  the  petition  and  the  order  to  be 
amended  but  a  new  petition  must  be  presented,  praying  that  the  order  may  be  va- 
ried.    In  tht  matter  of  Marrow,  Cr.  &  Ph.  142. 
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who  had  proved  their  debts,  the  Master  had  adopted  the  arbitrary 
rule  of  allowing  a  sum  of  35^.  ia  every  case,  without  reference  to 
the  actual  costs  incurred . 

The  Vice-Chancellor  said,  that,  on  further  direction!,  with- 
out any  exception  or  petition,  the  question  of  the  propriety  of  the 
allowance  for  costs  was  not  before  him. 


It  was  then  asked,  that  the  Master  might  be  directed  accord- 
ing to  the  Order  XLVI,  of  August,  1841,  to  compute  interest  on 
the  debts  proved,  which  did  not  by  law  carry  interest;  to  which 
it  was  objected  that  this  ought  to  have  been  directed  at  the  hear- 
ing, and  that  not  having  been  done,  it  could  not  be  ordered  upon 
further  directions. 

The  Vice-Chancellor  said,  that  it  was  a  reference  properly 
made  on  further  directions. 

Mr.  Metcalfe  appaared  for  the  executors  and  Mr.  Craig  for  the 
residuary  legatees. 


•Dowle  v.  Lucr.  ['311] 

184S :  3d  and  12th  July. 

A  pnrchaaer,  attending  the  lale  of  an  estate  in  the  eauae,  heard  the  amount  of  the 
reserved  bidding  announced  before  he  made  his  offer ;  and  the  Master  made  a 
separate  report,  allowing  him  as  the  purchaser,  subject  to  the  approval  of  the  Court,* 
with  reference  to  that  fact  The  mode  of  confirming  this  report  and  approving 
of  the  purchase  is  by  a  special  notice  of  motion  to  that  effect,  and  not,  as  in  the 
common  case,  by  orders  nisi  and  absolute. 

Certain  estates  were  sold  in  the  cause.  The  Master,  as  to 
Lot  2,  made  a  special  report,  that  T.  B.  attended  at  the  sale,  and 
bid  405/.  for  such  lot,  and  he  allowed  the  said  T.  B.  as  purchaser 
thereof,  if  the  court  should  approve  of  the  same,  the  said  offer  of 
405/.  not  having  been  made  until  after  the  auctioneer  had  de- 
clared that  the  reserved  bidding  for  the  lot  wa3  400/.,  and  after 
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the  said  T.  B.  had  thus  heard  the  amount  of  such  reserved  bid- 
ding. The  order  nisi  to  confirm  the  purchase  could  not  be  ob« 
tained  on  this  form  of  report.(a) 

Mr.  Wood  applied  for  a  special  order  nisi  to  confirm  the  report 
and  allow  T.  B.  as  the  purchaser. 

The  Yice-Chancellor  said,  that  the  order  nisi  was  wholly 
inapplicable  to  such  a  case.  The  case  could  not  be  brought 
within  the  practice  as  to  the  orders  nisi  and  absolute.  Notice 
might  be  served  on  the  parties  in  the  cause,  that  the  Court  would 
be  moved  to  confirm  the  report,  and  that  T.  B.  might  be  approv* 
ed  as  the  purchaser  of  Lot  2,  and  upon  such  a  motion,  after  no- 
tice, the  Court  might  make  the  order. 


12th  July. — ^Notice  was  given  accordingly,  and,  no  objection 
being  made  by  any  party  to  the  approval  of  T.  B.  as  purchaser, 
the  purchase  was  confirmed. 


[♦312]  *T0PHAM   V.  LlOHTBODY. 

1845:  14lh  and  15th  July. 

BUI  by  parties  claiming  as  next  of  kin  against  ezecaton.  Report,  that  other  per- 
sons not  parties  were  the  sole  next  of  kin.  Exceptions  by  the  plaintiflb  to  the 
report    Objection,  that  the  plaintiffii,  before  the  exceptions  were  argued  most 

'    make  parties  the  persons  found  next  of  kin  by  the  Master,  overruled. 

The  bill  was  filed  by  parties  claiming  to  be  next  of  kin  of  the 
testatrix,  against  executors,  and  at  the  hearing,(6)  the  usual  refer- 
ence to  inquire  for  the  next  of  kin  was  directed.  The  Master 
found,  that  not  the  plaintiffs,  but  certain  other  persons,  who  had 
come  in  and  claimed  before  him,  were  the  sole  next  of  kin  of  the 
testatrix.  The  plaintiffs  excepted  to  the  feport  On  the  excep- 
tions coming  on  to  be  heard, 

(a)  See  2  Smith's  Pr.,  p.  202,  edit  3.      (6)  See  1  Hare,  289. 
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Mr.  Sieere.  for  the  parties  who  had  been  found  next  of  kin, 
objected  to  the  exceptions  being  beard,  unless  the  persons  who 
had  been  found  by  the  report  to  be  next  of  kin  were  made  par- 
ties to  the  suit.  If  that  were  not  done,  this  proceeding  would 
not  be  conclusive  on  any  party.  He  mentioned  Waiie  v.  Tern- 
ple.{a) 

Mr.  Rolij  for  the  plaintiffs,  contended,  that  the  Court  must  de- 
cide upon  the  exceptions.  They  were  before  the  Court,  in  a  suit 
regularly  constituted,  in  which  the  plaintiffs  must  either  succeed 
or  fail ;  and  they  were  entitled  to  the  decision  of  the  Court  upon 
the  case  as  it  stood.  The  present  objection  was  in  fact  this :  per- 
sons who  insisted  that  the  plaintiffs  had  no  right  to  sue,  and  that 
their  bill  ought  to  be  dismissed,  insisted  at  the  same  time  that  the 
plaintiffs  ought  to  make  them  (such  persons)  parties  to  the  suit, 
in  order  that  they  might  assist  at  its  dismissal. 

•Mr.  FoUetti  for  the  executors.  [♦S 13] 

The  Vice-chancellor  said,  that  the  Court  must  hear  and 
determine  upon  the  exceptions  in  the  cause.  The  question  was, 
whether  the  report  should  be  confirmed  or  not ;  and  the  report 
could  not  be  confirmed  so  long  as  the  exceptions  stood  undis- 
posed of.  The  plaintiffs  were  not  bound  to  add  the  other  per- 
sons as  parties  on  the  record  for  the  purpose  of  arguing  the  ex- 
ceptions. 

(a)  1  Sim.  &.  Sttt.  319. 
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Langford  V.  Auger. 

1845 :  19th  July. 

Where  the  Master  finds  that,  in  a  certain  construction  of  a  deyise,  the  infant  there- 
in named  is  a  trustee  within  the  act  1  Will.  4,  c  (JO,  but  that  on  a  different  con- 
struction, another  person  would  be  such  trustee,  the  Court  may  declare  the  in- 
fant to  be  the  trustee,  and  make  the  order  for  conveyance  without  sending  the 
case  back  to  the  Master. 

A  general  residuary  devise  and  bequest  of  real  and  personal  property,  for  such  es- 
tate and  interest  as  the  testator  had  therein ;  the  personal  estate  to  be  subject  to 
the  testator's  debts : — Held,  to  pass  the  legal  estate  in  real  property,  of  whicb  the 
testator  was  merely  trustee :  the  will  creating  no  inconsistent  trust  thereof. 

Upon  a  reference  to  inquire  whether  Moses  Auger,  an  infant, 
was  a  trustee  within  the  act  1  Will.  4,  c.  60,  of  the  legal  estate 
in  fee  simple  of  certain  premises,  the  Master  found  that  John 
Auger,  the  grandfather  of  the  infant,  had  been  the  surviving  trus- 
tee, and  that,  by  his  will  dated  in  1833,  after  giving  and  devising 
certain  parts  of  his  real  estate,  charged  with  certain  annuities,  he 
gave,  devised,  and  bequeathed  all  other  his  freehold,  copyhold 
and  leasehold  messuages,  lands,  tenements,  and  hereditaments  not 
thereinbefore  disposed  of,  and  all  and  singular  his  moneys,  secu- 
rities for  money,  debts,  and  all  other  his  personal  estate  and 
effects  whatsoever,  subject,  as  to  his  said  personal  estate,  to  the 
payment  of  his  debts,  and  his  funeral  and  testamentary  expen- 
ses, to  hold  the  same  to  the  use  of  his  son  John,  his  heirs,execu- 
tors,  administrators,  and  assigns,  respectively,  according  to  the 
nature  of  the  property,  and  for  all  the  estate,  term,  and  interest 

which  he  (the  testator)  should  have  therein  respectively 
[•314]    *at  the  time  of  his  decease.    And  the  testator  appointed 

his  son  John  sole  executor  of  his  will.  The  Master  found 
that  the  will  did  not  contain  any  devise  of  the  trust  estate  and 
premises  vested  in  him,  except  so  far  as  the  same  were  or  might 
be  devised  to  his  son  John  Auger  by  the  said  residuary  clause; 
that  the  testator  died  in  1835 ;  that  John,  the  son,  died  in  1840, 
leaving  a  son  John,  who  died  in  1841,  an  infant,  and  unmarried, 
leaving  the  said  Moses  Auger,  his  eldest  brother  and  heir  at  law. 
And  the  Master  found  that,  if  the  Court  should  be  of  opinion  that 
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the  said  general  devise  passed  the  legal  estate  iu  the  trust  proper- 
ty, the  infant  was  a  trustee  within  the  act ;  but,  if  the  Court 
should  be  of  opinion  the  legal  estate  did  not  so  pass^  then  the 
legal  estate  was  vested  in  Thomas,  the  eldest  son  and  heir  at 
law  of  the  testator. 

Mr.  Speed  appeared  for  the  petition,  which  prayed  that  Moses 
Auger  the  infant  might  be  declared  a  trustee  within  the  act,  and 
ordered  to  convey  the  estate  to  the  new  trustees. 

Mr.  Shadwell,  for  the  infant,  suggested,  that  the  form  of  the 
Master's  report,  not  finding  the  infant  a  trustee  within  the  act, 
might  prevent  the  Court  from  making  the  order^  without  referring 
the  case  back  to  the  Master. 

The  Yice-Chancellor  said,  that  the  legal  estate  in  the  trust 
property  passed  by  the  devise.  The  will  created  no  inconsistent 
trust.  The  Court  could,  upon  the  facts,  declare  the  infant  a  trus- 
tee within  the  act)  without  sending  the  case  back  to  the  Master ; 
and  the  order  for  the  conveyance  of  the  estate  by  the  infant  was 
made  accordingly. 


•CusTANCE  V.  Bradshaw.  [*315] 

1845:  3d,  6th,  and  26th  May. 

The  share  of  a  deceased  partner  in  the  freehold  and  copyhold  estates  of  the  part- 
nership is  not  personal  estate  for  the  purpose  of  being  included  in  the  value  or 
amount  in  respect  of  which  probate  duty  is  payable. 

This  was  a  petition  by  the  executors,  in  an  administration 
suit,  praying  for  payment  out  of  the  fund  in  court,  in  trust  in  the 
cause,  of  a  sufficient  sum  of  money  to  enable  the  petitioners  to 
pay  the  amount  of  probate  duty  claimed  by  the  commissioners  of 
stamps  and  taxes,  on  a  part  of  the  estate  of  the  testator,  which 
consisted  of  real  property  belonging  to  the  partnership  of  which 
the  testator  was  a  partner  at  the  time  of  his  death,  that  had  been 
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sold  to  his  surviving  partner.  The  probate  duly  on  this  part  of 
the  estate  had  not  been  paid,  or  provided  for,  before  the  fund  was 
paid  into  Court ;  and  the  question  raised  upon  the  hearing  of 
the  petition  was,  whether  such  part  of  the  estate  was  liable  to  the 
probate  duty,  under  the  Stamp  Act,  55  Geo.  3,  c.  1S4,  s.  38.(a) 

It  appeared  by  the  petition,  and  the  Master's  report,*  that  the 
testator.  Miles  Weston,  for  several  years  prior  to,  and  at  the  time 
of,  his  decease,  was  in  partnership  with  his  brother  Charles  Wes- 
ton, at  Norwich,  in  the  business  of  brewers,  and  that  the  testator, 
at  the  time  of  making  his  will,  in  July,  1833,  and  of  his  death, 
in  November,  1837,  was  jointly,  with  Charles  Weston,  as  his 
partner  iii  the-  said  business,  possessed  of,  or  entitled  to,  several 
freehold,  copyhold,  and  leasehold  estates,  which  were  not  charged 
with,  or  affected  by,  any  mortgages  or  incumbrances  thereon ; 
and  was  also,  at  his  death,  possessed  of  the  plant,  machinery, 
utensils,  and  other  things  appertaining  to  the  brewery  and  used 
therewith  ;  that  the  total  value  of  the  partnership  property  and 
effects,  at  the  death  of  the  testator,  was  12,410/.  13^.  lie/., 
[*316]  'of  which  one  moiety  belonged  to  the  estate  of  the  testa- 
tor ;  that  Charles  Weston  had  proposed  to  purchase  the 
testator's  share  of  the  partnership  estates,  property,  and  effects,  at 
the  sum  of  6205/.  6^.  He/.,  and  pay  interest  thereon  from  the  day 
of  the  testator's  death,  on  being  allowed  to  receive  the  rents,  issues, 
and  profits  of  the  partnership  property  from  that  time ;  and  that 
the  Master  found  that  such  proposal  would  be  beneficial  to  the 
testator's  estate,  and  was  proper  to  be  carried  into  effect.  That 
the  report  had  been  confirmed,  and  Charles  Weston  had  become 
the  purchaser  of  the  premises  on  those  terms.  The  petition  then 
stated,  that  the  particulars  of  the  brewery,  premises,  and  of  the 
fixed  plant  thereon,  and  of  all  the  freehold  and  copyhold  estates 
and  property  wherein  the  testator  was  interested,  were  stated  in 
the  schedules  to  the  report,  and  that  such  schedules  showed  the 
value  set  thereon  respectively. 

It  appeared,  also,  that  the  business  of  the  brewery  had  for- 

(a)  The  probate  duties  are  set  forth  in  the  third  schedule,  and  are  there  reflated 
according  to  the  amount  of  the  estate  and  efiectSi  "  for  or  in  respect  of  which  such 
probate"  &.c. ''  shall  be  granted/* 


CASES  IN  CHANCERY*  316 


1845. — Cnstanee  ▼.  Bradshaw. 


merly  been  carried  on  by  C.  Weston  the  father,  and  afterwards, 
upon  his  death,  in  1S04,  by  the  testator  Miles  Weston  and  his 
two  brothers,  Charles  Weston  and  George  Weston;  that,  by  in- 
dentures dated  in  February,  1805,  the  premises,  consisting  prin- 
cipally of  public-houses  of  freehold,  copyhold,  and  leasehold 
tenure,  were  conveyed  and  assigned  by  the  devisees  in  trust  of 
C  Weston  the  father,  for  the  valuable  consideration  therein  men- 
tioned, to  CharleS)  Miles,  and  George,  the  three  sons  and  part- 
ners, the  equitable  estate  or  estates  in  the  freehold  and  copyhold 
parts  being  conveyed  to  such  uses  as  Charles,  Miles,  and  George 
should  appoint ;  and,  in  default  of  appointment,  as  to  one  undi- 
vided third  part,  to  the  three  brothers  severally  in  fee.  The 
legal  estate  of  the  copyhold  was  vested  in  Charles  Weston,  the 
son,  as  customary  heir  of  the  father.  George  Weston,  the  son, 
afterwards  died,  and  his  interest  in  the  freehold  part  of 
*the  partnership  premises  was,  in  1811,  conveyed  by  his  [*317] 
devisees  to  such  uses  as  Charles  and  Miles  should  jointly 
appoint,  and,  in  default  of  such  joint  appointment,  as  to  one 
moiety,  to  such  persons  as  Charles  should  by  deed  or  will  ap- 
point, with  remainder,  in  default  of  appointment,  to  him  in  fee ; 
and  as  to  the  other  moiety  to  such  persons  ^  Miles  should  by 
deed  or  will  appoint,  and^  in  default  of  appointment,  to  Miles  in 
fee.  Charles  at  the  same  time  covenanted  with  Miles  to  stand 
possessed  of  one  moiety  of  the  third  part  of  the  copyhold,  in  trust 
for  Miles,  and  on  request  to  surrender  such  moiety  to  him  and  his 
heirs  and  assigns. 

The  petition  stated  that  the  whole  of  the  property  was,  in  the 
manner  above  stated,  purchased  by  money  to  which  the  said 
Charles  Weston  and  Miles  Weston  were  entitled  as  partners,  and 
were  using  for  partnership  and  trading  purposes,  and  that  so 
much  of  such  property  as  consisted  of  public-honses  was  used 
for  the  purpose  of  being  let  to  persons  who  would  undertake  to 
purchase  their  beer  solely  of  the  partnership ;  that  the  houses  had 
been  so  let  accordingly,  and  had  been  treated  by  the  sai^  Charles 
Weston  and  Miles  Weston  as  partnership  property,  and  that  the 
rents  thereof  were  so  entered  in  their  account  books,  and  were 
divided  by  the  partners  accordingly  on  the  periodical  divisions  of 
the  profits  of  the  trade. 

Vol.  IV.  36 
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Mr.  Romilly  and  Mr.  Blunt  appeared  for  the  petitioners. 
They  cited  Attorney  General  v.  Hope,{a)  Williams  v.  San- 
gar^{b)  Denn  d.  Manifold  v.  Diamond^[c)  Brandling  v. 
[•318]    *Barrington,{d)  Rex  v.  Inhabitants  of  Barham,{e)  Cock- 
bum  V.  Harvey ^{g)  Drake  v.  The  Attorney  General.(h) 

Mr.  Colly ery  for  the  residuary  legatees,  opposed  the  prayer  of 
the  petition ;  and  contended,  that  the  share  of  the  testator  in  the 
real  estate  belonging  to  the  partnership  was  not  liable  to  the  pro- 
bate duty.  In  Piatt  v.  Routh^{i)  Lord  Abinger  spoke  of  77ie 
Attorney  General  v.  Hope^  as  having  been  decided  on  the  broad 
ground  that  probate  duty  was  granted  in  respect  of  that  property 
only,  which,  but  for  the  will,  the  ordinary  would  in  early  limes 
have  been  entitled  to  apply  in  pios  usus.  The  first  question  then 
was,  what  property  the  ordinary  could  in  early  times  have  so  ap- 
plied. In  Marriot  v.  Marriot,{k)  Lord  Chief  Baron  Gilbert 
referred  to  a  charter  of  King  Henry  I,  which,  he  said,  "  seems  to 
have  first  given  birth"  to  the  ecclesiastical  jurisdiction  in  matters 
of  probate.  In  that  charter  the  word  used  was  pecuniam,  which 
probably  referred  to  movable  property  only.  But  supposing  the 
word,  as  there  used,  to  be  of  doubtful  signification,  the  doubt 
seemed  to  be  removed  by  a  passage  in  Lyndwood's  Provinciale.(/) 
That  author  mentioned  an  ordinance  of  John  Stratford,  Arch- 
bishop of  Canterbury,  (enforcing  a  former  ordinance  of  Boniface,) 
whereby  he  directed  sentence  of  excommunication  against  per- 
sons improper!  y  administering  the  goods  of  an  intestate.  Amongst 
other  grounds  of  excommunication  the  ordinance  recites  that, 
"  Domini  feodorum  non  permittunt  debita  defunctorum  solvi  de 
bonis  mobilibuseorundem,  nee  in  usus  uxorum  suarum,  liberorum 
suorum,  vel  parentum,  vel  aliter  per  dispositionem  Ordi- 
[*319]  nariorum  bona  prsBdicta  pro  ea  portione  quss  ^secundum 
consuetudinem  patriae  defunctos  contingit,  permittunt 


(a)  1  Crl  Maes.  &.  Rob.  53a  (^}  2  B.  &  Adol.  797. 

(h)  10  East,  66.  (A)  10  Clark  &  Fin.  357. 

(c)  4  B.  &  C.  243.  (i)  6  Mee.  &  Wels.  791. 

{dj  6  B.  dL  C.  467,  475.  (i)  Gilb.  £q.  Rep.  206. 

(e)  8  B.  &  C.  ;)i),  104.  (^  Lib.  iii,  tit.  13,  p.  171,  de  Teatamenth. 
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distribai  pro  eisdem.'*  As  the  Archbishop  Stratford  died  in  the 
year  1347,(a)  when  terms  of  years  were  in  frequent  use,  the 
words  "  bonis  tnobilibus^^  must  have  been  applied  to  chattels  per- 
sonal as  distinguished  from  chattels  real.  The  same  meaning 
must  also  be  given  to  the  word  bona  in  the  statutes  13  Udw.  1, 
St.  1,  c.  19,  and  31  Edw.  3,  st.  1,  c.  11.  On  the  other  hand,  the 
Stat.  4  Edw.  3,  c.  7  {de  bonis  asportatisj)  containing  the  word 
catcdla,  is  extended  to  terms  of  years ;  Portman  v.  WiUis.{b) 
Upon  these  grounds  he  submitted  that,  in  early  times,  or  prior  to 
the  Stat.  21  Hen.  8,  c.  6,  the  ordinary  had  no  jurisdiction  to  ad* 
minister  any  interest  in  land.  That  statute  enlarged  his  juris- 
diction by  directing  an  inventory  to  be  made  of  all  the  goods, 
chattels,  wares,  and  merchandises  of  the  deceased  testator  or 
intestate  as  well  movable  as  immovable ;  but  by  the  fifth  sec- 
tion there  was  an  express  exception  from  the  inventory  of  moneys 
arising  from  the  sales  of  lands  directed  by  the  testator  to  be  sold* 
It  was  clear,  therefore,  that,  under  this  statute,  only  such  interests 
in  land  as  were  strictly  chattel  interests  of  the  testator  or  intes- 
tate in  his  lifetime  were  within  the  jurisdiction  of  the  ordinary : 
Godolph.  Orph.  Leg.  70,  Wentw.  Off.  Ex.  109,  (ed.  14th.)  If 
that  were  so,  would  this  Court  exercise  a  jurisdiction  to  convert 
this  property,  which  was  a  legal  inheritance,  into  personalty,  in 
order  to  aid  the  provisions  of  a  revenue  act  ?  It  certainly  would 
not ;  and  the  mere  circumstance  that  equity  regarded  the  property 
as  converted  for  certain  special  purposes  of  administration  could 
make  no  difference ;  Walker  v.  Dennef{c)  Tc^ylor  v,  Iiaygarthj{d) 
Barker  v.  May,{e) 

*Mr.  Twiss  and  Mr.  Maule,  in  support  of  the  claim  of  [*320j 
the  Crown,  contended,  that  the  freehold  and  copyhold 
premises,  belonging  to  the  partnership,  were  at  the  time  of  the 
death  of  the  testator,  according  to  the  rule  of  this  Court,  impress- 
ed with  the  character  of  personal  property  to  all  intents  and  pur- 
poses ;  that  it  could  only  be  received  or  got  in  by  the  person  to 
whom  the  probate  gave  the  necessary  authority ;  and  that  the 

(a)  Collier  Eccl.  Hist.  Vol.  1.  p.  551.        {i)  V.  C.  England,  H.  T.,  1844. 
{b)  Cro.  Eliz.  386.  (f )  9  B.  It  C.  489. 

(c)  2  Ve8.jun.  170,  185. 


320  CASES  IN  CHANCERY. 


1845.— Costance  v.  Bradthaw. 


probate  was  and  must  be  considered  as  granted  in  respect  of  all 
property  over  which  the  probate  alone  could  give  the  executor 
dominion.  The  share  of  a  partner,  in  a  trading  concern,  more- 
over, was  not  a  several  right  to  any  particular  part  of  the  proper- 
ty, so  that  the  right  could  be  said  to  attach  and  draw  to  itself  the 
very  nature  of  the  property.  The  partner  himself  could  not  se- 
parate one  part  of  the  property, — one  of  the  public  houses  in  this 
case,  for  example, — and  divert  it  from  its  partnership  purposes. 
His  right  was  only  to  the  balance,  after  taking  an  account  of  the 
partnership  transactions  as  between  the  partners.  That  balance 
was' necessarily  of  the  nature  of  personalty,  of  whatever  actual 
ingredients  it  were  composed.  They  relied  also  on  Randall  v. 
Randa%(a)  Phillips  v.  PhillipSy{b)  Townshend  v.  Devaynes.{c) 

Yioe-Ghanoellor  :— ^The  facts  of  this  case,  which  are  neces- 
sary to  raise  the  question  that  was  argued  before  me,  are  few  and 

simple. 

Miles  Weston  and  Charles  Weston,  for  several  years  before  the 
death  of  Miles,  namely,  from  1811  to  November,  1S37, 
[*321]  carried  on  business  as  brewers  at  ^Norwich.  Miles  Wes- 
ton died  on  the  27th  of  November,  1837,  having,  by  his 
will,  appointed  executors.  The  will  was  proved  in  the  proper 
Ecclesiastical  Court,  and  the  petitioners  (as  I  collect)  are  the 
legal  personal  representatives  of  Miles  Weston. 

The  suit  in  which  this  petition  has  been  presented  was  institu- 
ted for  the  purpose  of  administering  the  estate  of  Miles  Weston, 
and  a  decree,  report,  and  farther  proceedings  have  been  had  for 
that  purpose ;  and  the  estate  has  been  administered,  so  far  as  to 
pay  the  debts,  legacies,  arrears  of  annuities,  and  costs ;  and  no- 
thing remains  to  be  decided  except  the  question  raised,  or  inten- 
ded to  be  raised,  by  this  petition,  whether  probate  duty  is  payable 
upon  that  part  of  the  estate  of  Miles  Weston  which  consisted  of 
certain  freehold  and  copyhold  estates  mentioned  in  the  Master's 
report.  I  say  "  intended  to  be  raised,"  because  (upon  reading  the 
petition)  it  would  rather  appear  that  the  executors  have  thereby 

(a)  7  Sim.  271.  (c)  1  Montagu  oa  Partnership,  app. 

(6)  1  My.  &  K.  649.  96, 100,  note  2  A. 
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given  up  the  point,  and  (instead  of  insisting  that  the  probate  duty 
is  not  payable)  have  prayed  that  provision  may  be  made  for  pay- 
ment of  it  out  of  the  funds  in  Court,  and  that  the  balance  of  that 
fund  may  be  distributed  amongst  the  parties  beneficially  interest^ 
ed  under  the  will  of  Miles  Weston.  The  Crown  has,  however, 
appeared  by  counsel  upon  the  petition,  and  waived  any  objection 
which  might  be  taken  upon  the  form  of  the  petition.  But  it  will 
be  proper,  before  any  order  is  drawn  up,  that  the  petition  should 
beamended.|l] 

The  question  argued  before  me  being  a  question  of  law,  1  was 
desirous  of  sending  a  case  to  the  Court  of  Exchequer ;  but,  all 
parties  having  pressed  for  my  opinion,  I  have  thought  it  right  to 
express  it.  But  I  think  it  best  that  this  latter  circumstance  should 
appear  upon  the  face  of  the  order  I  propose  to  make. 

*From  the  Master's  report  it  appears  that  Miles  and  [*322] 
Charles  Weston,  before  and  at  the  time  of  Miles'  death, 
were  seised  as  tenants  in  common  in  fee  of  the  freehold  and  copy- 
hold estates  in  question.  Part  of  these  had  belonged  to  former 
firms,  to  the  business  of  which  Miles  and  Charles  Weston  suc- 
ceeded, and  part  was  acquired  by  them  during  their  partnership. 
The  whole  (which  consisted  principally  of  public  houses)  was 
purchased  with  partnership  moneys  and  for  partnership  purposes 
and  was  so  used  throughout  the  partnership. 

The  case  of  the  Crown  rests  wholly  upon  the  proposition  that 
the  real  estate  of  a  partnership  purchased  with  partnership  assets 
and  used  for  partnership  purposes  is  in  equity,  though  not  in  fact 
personal  estate.  And  the  case  of  Phillips  v.  Phillips,{a)  was  re- 
ferred to  as  having  carried  out  that  principle,  and  determined  that 
the  real  estate  of  a  partnership  is  in  equity  personal  estate  for  all 
intents  and  purposes.  It  does  not  appear  to  me  that  a  decision  in 
this  case  against  the  claim  of  the  Crown  will  conflict  with  that 
or  any  other  case  upon  the  same  subject ;  and,  consequently,  that 
in  deciding  against  the  claim  of  the  Crown  in  this  case,  I  am  not 
called  upon  to  express  any  opinion  upon  the  judgment  in  Phil- 
lips V.  Phillips.    All  that  is  necessarily  involved  in  the  cases  re^ 

(a)  1  Myl.  &  K.  649. 

[1]  Matmn  v.  Swiftf  8  Beav.  379,    In  re  Manifold^  o»ire,308, 
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ferred  to  (including  Phillips  v.  Phillips)  is,  that  those  in  whom 
property  directed  to  be  converted  is  vested  are  trustees  for  the  per- 
sons to  whom  the  personal  estate  of  the  owner  may  belong.  1  he 
rule  of  equity  relied  upon  by  the  Crown  is  fully  satisfied  by  that 
interpretation  of  the  rule,  and  the  rule  so  interpreted  decides 
nothing  in  the  present  case.[2] 

Again,  the  circumstance  that  the  proceeds  of  property 
[*323]  •directed  to  be  converted  can  be  recovered  only  by  the 
personal  representatives,  and  that  it  cannot  be  recovered 
before,  nor  without,  probate,  is  equally  inconclusive.  The  land, 
by  the  act  of  the  owner,  is  to  go  and  be  distributed  as  his  perso- 
nal estate,  and  the  probate  is  evidence,  and  the  only  conclusive 
evidence,  of  the  right  of  the  executor  to  receive  the  proceeds  for 
the  purposes  of  distribution.[3]  For  this  reason,  without  more, 
the  probate  would  be  necessary.  The  case  of  personal  estate 
locally  situated  abroad  at  the  time  of  the  testator's  death,  and  the 
case  of  real  estate  devised  to  executors  upon  trust  to  receive  and 
pay  debts,  are  cases  within  the  terms  of  the  argument  I  am  now 
considering.    But  in  neither  of  these  cases  is  the  duty  payable. 

By  the  language  of  the  Stamp  Act(a)  the  duty  is  thereby  im- 
posed upon  "  the  estate  and  effects  for  or  in  respect  of  which  such 
probate"  shall  be  granted,(6)  leaving  open  the  question  to  be  now 
decided,  whether  the  property  in  question  is  property  for  or  in 
respect  of  which  probate  should  be  obtained,  within  the  meaning 
of  the  act. 

The  answer  then  to  the  question  at  issue  cannot  be  found  in  the 
preceding  considerations,  and  must  be  sought  for  in  the  result 
of  an  inquiry  into  the  nature  of  the  property,  for  or  in  respect  of 
which  probate  is  strictly  necessary.  Is  property  directed  to  be 
converted  into  personalty  of  the  nature  of  that  which,  but  for  the 
will,  the  ordinary  in  early  times  would  have  been  entitled  to 
take  or  apply  to  pious  uses?    {Attorney  General  v.  DimondJI^c) 

'  (a)  55  Geo.  .1.  c.  184,  s.  38.  (e)  1  Cro.  &  Jer.  356. 

(6)  lb.    Third  part  of  the  ichedule. 

[2]  Where  real  property  held  by  a  partnership,  for  partnership  purposes,  will,  in 
equity,  be  deemed  persoualty,  see  Rowley  ▼.  Adams,  7  Beav.  548,  9  n.  1. 

[3]  As  to  the  conclnsiveuess  of  the  probate  of  a  will,  see  in  addition  to  the  cases 
cited  ante,  147,  n.  1 ;  Gingall  v.  Home,  9  Sim.  539 ;  Dyson  v.  Morris,  I  IIare,413. 
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Attorney  General  v.  Hape,{a)  and  Lord  'Abinger  in  Piatt  [•324] 
V.  Routh.(b) )  This  question  must,  in  my  opinion,  be  an- 
swered in  the  negative.  The  entire  line  of  cases  respecting  bona 
notabilia  appears  to  me  to  show  this,  without  leaving  room  for 
controversy ;  unless  it  can  be  successfully  contended  that  the  in- 
terest which  a  person  has  in  the  proceeds  of  lands  of  inheritance 
directed  to  be  sold  is  bonum  immobile  within  the  statute  21  Hen. 
8,  c.  5 ;  and  this,  I  think,  cannot  be  successfully  contended  for. 
Suppose  a  man  should  convey  freeholds  of  inheritance  to  trustees 
upon  an  absolute  trust  to  sell,  and  pay  creditors,  and  hand  over 
the  surplus  to  himself;  his  interest  in  that  surplus  would,  I  ap- 
prehend, during  his  life,  and  at  the  moment  of  his  death,  be  of  a 
real  and  not  a  chattel:  nature.  H©  could  not,  by  so  dealing  with 
a  freehold  interest,  have  acquired  (before  the  late  will  act)  a  power 
to  dispose  of  his  interest  in  the  land  otherwise  than  by  a  will  at- 
tested by  three  witnesses.  Those  who  claim  under  him  may  be 
bound  to  take  the  property  with  any  character  he  may  have  im- 
posed upon  it :  Bourne  v.  Bourtie  ;(c)  but  that  will  not  alter  the 
real  nature  of  his  interest  in  it  at  the  moment  of  his  death. 

Again,  admitting  that,  if  the  estate  directed  to  be  converted 
were  unsold  at  the  death  of  the  testator,  the  surplus  proceeds  of 
the  estate  would  belong  to  the  same  persons  to  whom  the  per- 
sonal  estate  of  the  testator  would  go,  yet  they  might  pay  off  the 
debts  and  elect  to  take  the  land  discharged  of  the  trust  to  sell. 
If  they  should  so  act  and  elect,  could  the  Crown  insist  upon  the 
land  being  sold  in  respect  of  any  interest  it  had  in  ascertaining 
the  actual  amount  of  probate  duty  payable  in  respect  of  the  land 
for  to  that  length  the  argument  for  the  Crown  must  go  ?  ' 

•In  the  simple  case  I  have  put  of  land  directed  to  be  r*3251 
converted  into  money,  I  think  the  answer  to  the  claim 
of  the  Crown  would  be,  that  the  property  in  question  was  real 
estate  at  the  death  of  the  testator,  and  as  such  not  liable  to  pro- 
bate duty :  and  that  equity  would  not  alter  the  nature  of  the 
property  for  the  purpose  only  of  subjecting  it  to  fiscal  claims,  to 
which  at  law  it  was  not  liable  in  its  existing  state.    The  right  to 

(a)  8  Bligh,  N.  R.,  44 ;  S.  C,  1  Cro.        (b)  6  Mces.  <k  Wcto.  756. 
Me«8.  &.  Roe.  530.  (c)  g  Hare,  35. 
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discharge  the  property  from  the  trust  to  sell  is  part  of  the  original 
equity,  which,  in  the  first  instance,  treats  real  estate  directed  to 
be  converted  as  personal  estate.  Upon  that  part  of  the  case  I 
give  my  opinion  with  great  confidence;  because,  I  find,  that 
Lord  Langdale,  in  a  late  case, — that  of  Maison  v.  Staiftj{a)  has 
come  to  the  same  conclusion ;  and,  in  fact,  had  come  to  that 
conclusion  before  1  had  any  communication  with  him  upon  the 
subject.[4] 

The  question  which  arises,  then,  is,  whether  the  circumstance 
that  this  is  partnership  property  makes  any  difiereuce.  The  ar- 
gument which,  at  the  moment,  had  some  efiect  upon  my  mind 
was,  that  the  interest  in  the  estate  of  a  deceased  partner  was  an 
interest  only  in  the  balance,  to  be  recovered  in  respect  of  the 
partnership  accounts ;  but  that,  in  my  opinion,  does  not  alter  the 
case.  That,  it  is  true,  is  the  result,  as  between  the  parties  them- 
selves, but  it  does  not  alter  the  real  nature  of  the  property.  The 
state  of  the  partnership  account  might  render  the  sale  of  the  pro- 
perty wholly  unnecessary;  and  so,  also,  might  the  acts  of  the 
parties,  as  between  themselves. 

The  executors  must  have  their  costs. 


[326]  •Singleton  v.  Cox. 

1845 :  3l8t  May. 

The  diflclaimer  by  the  aangneea  of  a  bankrapt  of  the  equity  of  redemption  of  a  tenn 
of  yean,  vested  in  the  bankrupt  by  the  deviae  to  him  of  the  fee  simple  of  tbe 
same  estate,  renders  the  bankrupt  a  necessary  party  to  a  bill  of  foreclosure, 
Memble. 

The  owner  of  an  estate  in  fee  simple  demised  it  for  a  term  of 
1000  years  by  way  of  mortgage.    He  afterwards  devised  the  es- 

(a)  M.  R.,  28th  May,  1845.  Not  yet  reported.  [Since  reported^  8  Beav.  368 ; 
a  statement  of  the  case,  with  valuable  extracts  from  the  opinion  of  Lord  Langdale 
will  be  found  in  the  note  of  the  American  Editor,  7  Beav.  543,  n.  3.] 

[4]  As  to  the  doctrine  of  conversion,  in  general,  see  Johnson  v.  Woods,  3  Beav. 
413 ;  Bunnett  v.  Foster,  7  Beav.  543,  and  n.  2  Ibid.  Matson  v.  Stttfi,  8  Beav. 
375  et  seq. 
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tate  to  the  bankrupt.  The  mortgagee  filed  his  bill  of  foreclosure. 
The  assignees  disclaimed.  The  bankrupt  was  then  made  a  party. 
At  the  hearing, 

Mr.  Terrell  objected,  that  the  bankrupt  was  not  a  necessary 
party  to  the  suit,  and  the  plaintiff  must,  therefore,  pay  his  costs. 
The  disclaimer  of  the  assignees  enured  to  the  benefit  of  the  mort- 
gagee. 

Mr.  Rogers,  for  the  bill,  said^  that  the  equity  of  redemption  of 
the  term,  by  the  effect  of  the  disclaimer,  reverted  to  or  vested  in 
the  bankrupt,  who,  therefore,  became  a  necessary  party. 

The  Vice-Chancellor  held,  that  the  bankrupt  was  not  enti* 
tied  to  his  costs  from  the  plaintiff.(a) 


»Raine  t>.  CAiRNd.(6)  [•327J 

1841 :  15tb,  l6th,  17th,  and  25th  NoTomber. 

To  a  bill  by  the  rector  for  an  account  of  tithes  a^inst  the  owners  of  the  manor 
and  lands  in  the  parish,  the  defendants  set  np  a  modus  of  131.  6f.  8d,  By  the 
documents  coming  out  of  the  possession  of  the  defendants,  it  appeared  that  132* 
6s.  Sd,,  and  also  8f.  9}^.,  (not  pleaded,)  had  been  paid  by  the  owner  of  the 
manor  and  lands,  for  different  considerations  expressed  in  the  documents,  and  at 
different  times  of  the  year,  from  1607  until  1823,  when  the  then  owners  of  the 
fee  agreed  to  discontinue  the  money  payments,  and  thenceforward  to  pay  tithes 
in  kind : — Held,  that,  in  such  a  case,  the  Court  would  decree  an  account  of  the 
tithes  without  requiring  the  plaintiff  to  establish  his  right  at  law  either  in  an  issue 
or  by  an  action. 

Thatj  in  such  a  case,  if,  npon  the  cTidence,  the  existence  of  the  modus,  as  pleaded, 
were  doubtful,  the  Court  would  direct  an  issue,  and  not  leave  the  plaintiff  to  his 
action  at  law. 

Semble,  that  the  defendants  were  not  bound  by  the  agreement  between  the  rector 
and  the  last  owners,  but  were  at  liberty  to  relieve  themselves  of  the  tithe,  as  of 

(a)  See  Appleby  v.  Duke,  I  Hare,  303,  and  Cash  v.  Belcher,  Id,  310. 
(&)  It  was  not  intended  to  report  this  case,  as  it  appeared  to  be  founded  on  its 
special  circumstances,  and  to  involve  no  general  principle  which  was  not  well  niif 

Vol.  IV.  37 
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an  incumbrance  on  the  estate,  notwithstanding  they  had  notice,  at  the  time  of 
their  purchase,  of  the  agreement  between  the  last  owners  and  the  rector,  and  of 
the  soboequent  payment  of  tithes  in  kind. 

The  facts  of  this  case  are  stated  in  the  judgment. 

Mr.  Boteler  and  Mr.  Purvis  argued  the  case  for  the  plaintiff, 
and  Mr.  Sharps  and  Mr.  Lutwidge  for  the  defendants. 

[•328]  •Vice-Chakcellor:— The  plaintiff  is  rector  of  the 
parish  of  Meldon,  in  Northumberland,  into  which  he  was 
inducted  in  the  year  1822.  The  defendant  Cookson  is  the 
owner  of  the  manor  of  Meldon,  and  of  all  the  lands  in  the  parish, 
consisting  together  of  about  928  acres,  of  which  between  70  and 
80  acres  are  in  his  own  occupation,  and  the  remainder  in  that  of 
the  two  other  defendants,  under  leases  for  21  years.  The  manor 
and  lands  of  Meldon  were  formerly  the  property,  in  succession, 

derstood  ;  hot  the  jndgnent  of  the  House  of  Lords  in  the  ease  of  Knight  ▼.  The 
Marquis  of  Waier/ord,  pronounced  in  September,  1844,  on  the  hearing  of  the  ap- 
peal, (11  CI.  Sl  Fin.  653,)  reversing  the  decision  of  the  Court  of  Exchequer,  (4  Y. 
&.  Coll.  283,}  having  called  much  attention  to  the  subject  of  the  exercise  of  the 
jurisdiction  of  equity,  in  decreeing  an  account  before  the  right  to  the  account  is  es- 
tablished by  a  proceeding  at  law,  a  note  of  the  material  parts  of  the  judgment  in 
Xaine  v.  Cairns,  seems  to  have  become  of  more  general  importance.    The  cases 
to  which  the  observations  of  Lord  Cottenham  seem  to  apply  are  those  in  which  the 
common  law  right  of  the  Church  is  met  by  the  assertion  of  a  title  to  the  tithe  in 
the  defendant,  whereby  the  parties  are>  prima  fade,  placed  in  the  same  position : 
both  are  claimants  of  tithes,  either  in  right  of,  or  by  alienation  from,  the  Church. 
The  case  of  the  defendant  in  Knight  v.  Marquis  of  Waterford,  was  argued  on 
this  distinction  in  the  court  below, — as  founded  on  alienation  before  legal  memory, 
(4  Y.  &.  Coll.  303,  316,)  followed  by  pernancy  of  the  tithes  by  the  defendant,  deal- 
ing with  them  as  with  a  lay  fee  (Id.  301,}  and  by  fines  of  the  tithe.     (Id.  302.  304, 
318  )    The  arguments  were  the  same  on  the  appeal.    (11  Cl.  Sl  Fin.  656.)    The 
citations  by  Lord  Cottenham  from  the  authorities  illustrating  the  rule  refer  to  cases 
of  "  adverse  claim  of  title  to  tithes."     (11  Cl.  &  Fin.  659,  661.)  Where  the  defence 
is  not  one  of  adverse  title,  but  (admitting  his  right,  as  rector)  it  merely  negatives 
the  right  of  the  plaintiff  to  tithe  in  kind,  by  alleging  a  modus,  prescription  de  non 
deeimandot  or  other  like  defence,  the  case  is  not  necessarily  within  the  scope  of  the 
observations  of  their  Lordships  in  moving  the  judgment  of  the  House.    The  judg* 
ment  was  moved  expressly  '*  under  the  circumstances"  of  the  case  before  the  House. 
(1 1  Cl.  &  Fin.  657,  658.)     If  the  distinction  between  the  two  classes  of  cases  be  well 
founded,  the  case  of  Raine  v.  CatrnSf  now  shortly  reported,  is  an  example  of  the 
■ecood  class. 
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of  families  of  the  name  of  Heron  and  Fenwick.  They  then  be- 
came the  property  of  Francis  RadcliSe,  afterwards  Earl  of  Der- 
wentwater,  and  in  1715  eschSated  to  the  Crown,  upon  the  attain- 
der of  the  Earl.  By  the  Crown  they  were  granted  to  the  Com- 
missioners and  Governors  of  Greenwich  Hospital,  in  which  body 
they  continued  to  be  rested  until  the  time  of  the  transactions  I 
shall  presently  have  occasion  to  refer  to.  These  changes  of 
ownership  are  material,  as  they  assist  in  explaining  the  ancient 
documents  which  have  been  brought  under  my  consideration. 

As  far  back  as  living  memory  goes,  and — if  the  full  effect  of 
which  it  is  capable  be  given  to  the  documentary  evidence  adduced 
by  the  defendants — from  1607  to  1823,  no  tithe  in  kind 
has  been  paid  within  •the  parish  ;  but  during  the  whole  [*329] 
of  that  time  a  sum  of  13/.  6s.  8d.  has  been  paid,  on  some 
account  or  other,  by  the  successive  owners  of  the  manor  and 
lands  of  Meldon,  to  the  rector  for  the  time  being,  and  the  demand 
of  the  rector  for  tithes  in  kind  has  by  this  payment,  or  by  this 
payment  in  conjunction  with  other  money  payments  or  allow- 
ances, which  1  shall  presently  notice,  been  satisfied.  In  1823, 
an  agreement  or  arrangement  was  come  to  between  the  plaintiff 
and  Greenwich  Hospital,  under  and  in  pursuance  of  which  the 
money  payment  or  payments  theretofore  paid  by  the  owners  of 
the  manor  and  lands  to  Greenwich  Hospital  was  to  be  for  ever 
discontinued,  and  was  so  discontinued  until  1832.  In  1832  the 
manor  and  lands  of  Meldon  were  sold  to  Cookson,  under  an  act 
of  Parliament,  and  conveyed  to  him  by  the  hospital.  In  1832  or 
1833  the  defendant  Cookson  raised  the  question,  whether  the 
tithes  were  payable  in  kind  to  the  rector,  insisting  that  they  were 
not  so  payable;  and  since  that  time  no  tithe  in  kind  has  been 
paid.  The  defendant  Cookson  has  tendered  to  the  plaintiff  the 
sum  of  13/.  6s.  8(f.,  and  a  further  sum  of  8s.  9id.j  in  full  satisfac- 
tion of  the  tithes  of  the  parish  of  Meldon.  I  may  here  observe 
that  Cookson  purchased  the  estate  with  notice  that  the  rector  was, 
under  the  circumstances  I  have  referred  to,  in  the  receipt  of  tithe 
in  kind  at  the  time  of  his  purchase ;  and  that  the  other  defend- 
ants accepted  their  respective  leases  before  Cookson  purchased, 
with  similar  notice.  The  bill  prays  an  account  and  payment  of 
the  tithes  in  kind  of  all  titheable  matters  which  the  defendants 
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have  had  on  any  lands  within  the  parish,  as  to  Cairns  and  War- 
die,  since  January,  1832,  and  as  to  Cookson  for  such  time,  during 
the  six  years  before  filing  the  bill,  aS  he  has  occupied  lands  with- 
in the  parish  ;  together  with  an  account  of  other  rectorial  dues, 

to  which  the  defence  set  up  applies,  as  well  as  to  the  gen- 
[*330]    eral  tithes  of  the  parish.    The  plaintiff's  title,  as  *rector, 

and  the  occupation  by  the  defendants  of  lands  within 
the  parish,  and  the  production  of  titheable  matters  thereupon,  are 
admitted,  and  the  plaintiff,  therefore,  is  entitled  to  a  decree,  un- 
less the  defendants  can  deprive  him  of  that  right  upon  some  spe« 
cial  ground  to  be  alleged  and  proved  in  this  cause. 

The  plaintiff's  demand  is  resisted  by  the  defendants,  who,  by 
their  answer,  in  the  following  words,  suggest  the  existence  of  a 
modus.  They  say,  **  that,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  hath  been  paid  and  payable,  and  of 
right  ought  to  be  paid,  by  equal  half-yearly  payments,  atWhitsun- 
tide  and  Martinmas,  to  the  rector  for  the  time  being  of  the  said 
rectory  and  parish  of  Meldon,  by  the  owner  or  owners  for  the  time 
being  of  the  lands  in  the  said  parish,  a  modus  or  annual  custom- 
ary payment  called  a  prescribed  rent,  or  yearly  sum  of  13/.  6^. 
8d.f  in  lieu  and  full  satisfaction  and  discharge  of  the  tithes  of  all 
titheable  matters  and  things  arising  and  accruing  within  the  said 
rectory  and  parish,  and  the  titheable  places  thereof."  This  13/, 
6s.  8d.^  it  will  be  observed,  is  the  only  payment  suggested.  The 
plaintiff,  in  reply  to  this,  makes  two  points :  he  says,  first,  that  the 
alleged  modus  is  nothing  more  than  a  rent  of  the  entire  rectory, 
which  was  reserved  many  years  ago  by  one  Wood  a  former  in* 
cumbent  of  the  living,  at  a  time  when  he  was  non-resident ;  and, 
secondly,  that,  if  the  money-payment  of  13/.  6s.  8d.  could  ever 
have  been  sustained  as  a  modusj  the  defendants  cannot  set  it  up 
against  the  present  plaintiff;  for  that,  in  the  year  1823-24,  at 
which  time  he  claimed  to  be  entitled  to  two  years'  arrears  of  tithe 
in  kind  arising  since  his  induction,  a  dispute  existed  between 
himself  and  Greenwich  Hospital  upon  the  question,  whether  the 
said  payment  of  13/.  6^.  8d.  was  a  valid  m^dus  or  not,  and 

that,  after  much  treaty,  it  was  concluded  and  agreed 
[•331]    •between  himself  and  the  Commissioners  and  Governors 

of  Greenwich  Hospital  for  the  time  being,  that  be  should 
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give  up  all  retrospective  demands  for  tithes  in  kind,  and  that,  in 
consideration  thereof,  and  of  his  residing  in  the  parish,  tithes  in 
kind  should  be  paid  to  him  for  the  future.  This  agreement  is 
said  by  the  plaintiff  to  be  evidenced  hy  sufficient  writing,  and  to 
have  been  performed  on  his  part ;  and  the  bill  charges,  '<  that, 
under  the  circumstances  aforesaid,  the  plaintiff,  and  the  owners 
for  the  time  being  of  the  said  lands,  agreed  that  the  payment  of 
of  13/.  6s.  8d,  should  be  altogether  discontinued,  as  not  being  bind- 
ing as  a  modus  on  the  plaintiff  as  the  rector  of  the  parish  ;  and 
that  the  defendant  J.  L.  Cookson,  as  the  new  owner  of  the  said 
manor  and  lands,  is  bound  by  the  agreement,  even  had  the  payment 
of  13/.  6s.  8d.  been  a  valid  fnodus."  The  defendants  rejoin,  and 
insist  that  the  transactions  between  the  plaintiff  and  Greenwich 
Hospital,  in  1823-24,  did  not  constitute  an  agreement  binding 
upon  Greenwich  Hospital,  or  the  then  owners  of  the  land ;  and 
that,  if  such  agreement  could  be  established  in  evidence,  it 
would  not  run  with  the  land  and  bind  a  purchaser,  although  afi- 
fected  with  notice  of  it.  Such  are  the  issues  of  fact  and  of  law 
which  have  been  raised  and  argued  in  this  case.  Evidence,  con* 
sisting  of  admissions  by  the  parties  for  the  purposes  of  the  cause, 
and  much  documentary  evidence,  has  been  gone  into,  and  objec- 
tions have  been  takeiT  to  the  admissibility  of  certain  ancient  doc- 
uments which  were  tendered  in  evidence  on  the  part  of  the  plain- 
tiff. I  thought  it  right  to  reserve  my  judgment  upon  the  admis- 
sibility of  the  evidence  objected  to,  as  well  as  upon  the  issues  in 
the  cause ;  but,  in  the  view  which  I  take  of  the  case,  it  will  be 
unnecessary  for  me  to  decide  upon  the  validity  of  the  alleged 
agreement  between  the  plaintiff  and  the  Commissioners 
and  Governors  *of  Greenwich  Hospital,  or  upon  the  ad-  [*332] 
raissibility  of  the  evidence  which  was  objected  to. 

I  shall  now  consider  the  validity  of  the  alleged  modus^  as  the 
case  stands  upon  the  evidence  which  was  not  objected  to.  First, 
as  to  the  defendants'  evidence  in  support  of  the  payment,  in  fact, 
of  13/.  6^.  8{/.,  excluding  the  consideration  for  which  it  was  paid. 
This  consists  of  receipts  given  by  successive  rectors  of  the  parish 
<tf  Meldon  to  successive  owners  of  the  manor  and  lands.  The 
earliest  of  them  is  dated  the  25th  of  May,  1637.  There  are  then 
receipts  for  the  years  1641-2-3,  followed  by  an  interval,  during 
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which  no  receipts  appear,  until  November,  1664 :  a  receipt  for 
6/.  13^.  Ad.  for  half  a  year  is  then  produced.  Receipts  are  also 
produced  for  the  years  1671,  1673, 1676, 1676, 167S,  1679,  1681, 
1682,  1683,  and  1684.  From  this  time  until  1743  no  receipts 
are  produced ;  but  a  receipt  is  produced,  dated  the  26th  of  May, 
1743,  upon  which  some  observations  will  arise.  The  next  re* 
ceipt  is  in  1769.  Five  further  receipts  are  produced  applicable 
to  different  years,  out  of  the  five  which  intervene  between  1769 
and  1777,  from  which  time  receipts  are,  I  think,  regularly  pro- 
duced for  each  year  down  to  and  including  the  year  1793.  Fur- 
ther receipts  for  the  year  1810  and  some  subsequent  years  have 
also  been  produced.  Upon  this  evidence,  I  have  no  hesitation  in 
concluding  that  receipts  have  probably  existed  for  those  years  to 
which  the  receipts  produced  do  not  apply,  or,  at  all  events,  that 
payments  have  been  made  similar  in  amount  to  those  which  are 
proved  by  the  receipts.  The  admissions  between  the  parties  (in 
effect)  bring  down  the  payment  of  13/.  6^.  8d.  to  the  rector,  and 
the  non-payment  of  tithe  in  kind,  to  the  year  1823,  when  the 

arrangement  between  the  plaintiff  and  Greenwich  Hos- 
[•333]    pital  took  place.    The  *defendants  have  further  put  in 

evidence  the  parliamentary  survey  of  the  year  1660,  in 
which  the  rectory  of  Meldon  is  described  ai^  an  entire  parsonage 
of  itself,  worth  13/.  6^,  Sd.  Upon  this  evidence  the  defendant 
rests  his  case ;  and  I  have  purposely  abstained  from  all  observa* 
tions  upon  the  contents  of  the  receipts,  and  other  circumstances, 
by  reference  to  which  the  facts  of  the  payment  of  13/.  6^.  8d.  to 
the  rector,  and  the  non  payment  of  tithe  in  kind,  for  so  long  a 
period  may  be  explained,  without  supposing  it  to  be  a  modus. 
Upon  this  part  of  the  case  I  shall  merely  observe,  that,  if  the  con- 
tinuous payment  of  the  alleged  modus  of  13/.  65.  %d.  and  the  non- 
payment of  tithe  in  kind,  from  the  year  1637  down  to  the  year 
1823,  were  unaccompanied  by  any  collateral  circumstances  which 
I  felt  bound  to  couple  with  them,  I  certainly  should  at  once,  and 
without  any  comment,  send  this  case  for  trial  elsewhere. 

The  question  between  the  parties,  in  a  case  like  this,  is  purely 
a  legal  question  ;  and  the  mode  in  which  the  Court  ascertains  the 
legal  right  varies  with  circumstances.  In  some  cases  the  Court, 
A3  well  in  a  tithe  cause  as  in  any  other,  will  itself  decide  a  ques- 
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tioD  of  fact ;  and  of  its  jurisdiction  to  do  this  no  doubt  can  be 
entertained :  O Conner  v.  Cook^{a)  Bullen  v.  A/icAc/,(6)[l)  And 
this  has  sometimes  been  considered  the  proper  course  where  a 
case  has  turned  upon  the  construction  of  written  instruments ; 
for,  in  such  a  case,  a  judge  may  well  be  supposed  as  competent 
as  a  jury  to  arrive  at  a  safe  conclusion :  Fisher  v.  Lord  Graves»{c) 
The  cases  in  which  the  Coqrt  has  directed  issues  upon  questions 
of  modusj  and  in  which  it  has  itself  decided  for  and  against  the 
occupier,  are  numerous.  In  late  years,  when  the  Court 
has  found  the  'payment  of  an  annual  fixed  sum,  and  the  [*334] 
non-payment  of  tithe  in  kind,  fully  established  as  far 
back  as  living  memory  extends,  and  has  found  such  usage  op- 
posed by  documentary  evidence,  as  the  old  ecclesiastical  surveys, 
and  by  such  evidence  only,  the  Court  has  in  many  cases  directed 
an  issue,  and  left  the  case,  as  upon  a  mere  question  of  fact,  to  the 
deci^on  of  a  jury  :  Jee  v.  Hockley^{d)  Drake  v.  Smitk^{e)  Chap- 
man V-  Smith,{g)  Ashley  v.  PowerJJi)  Cf Conner  v.  Cook^{i) 
Strong  V.  Denchjield,{k)  White  v.  Lisle^{l)  Beck  v.  Bree,{m) 

One  of  these  two  courses  I  must  select  as  the  mode  of  trying 
this  cause.  For,  although  in  some  cases  (as  where  the  defendant 
has  been  in  the  perception  of  the  tithes  claiming  title  to  them) 
the  Court  has  put  the  plaintiff  to  bring  his  action,  that,  I  appre- 
hend, would  not  be  usual  or  proper  in  a  case  like  this.  The 
title  of  the  plaintiff,  as  rector,  and  the  liability  of  the  defendants, 
are  admitted.  The  defendants  set  up  a  special  ground  for  resist- 
ing the  claim  of  the  plaintiff  of  the  tithes  in  kind.  The  onus  is 
upon  the  defendants  to  prove  that  specific  ground  of  exemption ; 
aud  an  issue  is,  in  practice,  the  ordinary  mode  of  putting  the 
question  raised  by  the  suit  in  the  course  of  legal  determination, 
where .  the  Court  is  not  prepared  itself  to  decide  it.  An  action, 
unless  under  the  special  control  of  the  Court,  might  let  the  de- 

(a)  6  Ves.  671,  n. ;  S.  C,  8  Ves.  536.  (g)  3  GwiU.  847. 

(6)  4  Dow.,  297.  (A)  Id.  1242. 

ie)  1  M'Lell.  &  You.  362  ;  affirmed  (t)  6  Ves.  665 ;  S.  C,  8  Ves.  535. 

on  appeal,  8  Bligh,  N.  S.  937.  (k)  2  Y.  &  J.  595. 

{d)  4  Price,  87.  (/)  4  Madd.  214. 

(e)  3  E.  &  Y.  888.  (m)  1  Yonnge,  211. 

[1]  Apthorp  ▼.  Gumming,  2  Paige,  482  ;  Man  v.  Riekett;  7  Beav.  103. 
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fendants  in  to  make  a  defence  different  from  that  upon  the  record ; 
as,  for  example,  the  Statute  of  Limitations,  although  no  such  de- 
fence existed  when  the  bill  was  filed,  and  the  defence  upon  the 

record  should  be  groundless  or  insufficient. 
[•336]        *I  have  thought  it  right  to  make  these  observations,  in 

order  that  the  principle  upon  which  I  have  tried  this 
cause  may  be  clearly  understood.  I  start  from  this  point, — pre- 
pared to  send  the  question  to  an  issue,  unless  the  evidence  I  have 
yet  to  advert  to  shall  materially  alter  the  case  $  and  from  this 
point  downwards  the  inquiry  with  me  has  been,  whether  the  cir- 
cumstances which  I  am  about  to  notice  do  not  so  alter  the  case 
as  to  justify,  if  not  oblige,  me  to  decide  the  cause  without  the  in- 
tervention of  a  jury. 

[His  Honor  then  went  into  a  minute  examination  of  the  form 
or  language  of  the  receipts,  observing,  that  the  earliest  receipt  ex- 
pressed the  20  marks  to  be  "  due  far  the  rent  of  the  rectory  of 
Meldoriy^  and  afterwards  '*/or  the  rectory"  omitting  the  word 
"  rent ;"  and  that,  in  1743,  the  description  was  changed  to  ^^pre- 
scribed rent,^^  with  the  addition,  sometimes,  of  "  due  to  the  rec- 
tor,"— ^sometimes,  **  due  to  the  rectory,"  or,  "  due  to"  the  party  re- 
ceiving it,  "  as  rector"  And  he  concluded  that  the  receipts  af- 
forded a  strong  ground  for  presuming  that  the  132.  6^.  8d.  was  a 
rent  reserved  upon  a  lease  of  the  entire  rectory,  and  not  a  modus. 
He  added,  however,  that,  if  the  case  depended  upon  that  alone, 
he  should  send  the  case  to  a  jury,  as  Lord  Eldon  did  in  O^Con- 
ner  v.  Cooky{a)  upon  the  meaning  of  the  words  "  rate  tithe.^J 

The  next  question  I  shall  advert  to  is  the  payment  of  the  sum 
of  8^.  Qje/.,  which  is  alleged  by  the  plaintiff  to  have  accompanied 
the  payment  af  13Z.  6*.  8rf.  in  each  year.  The  receipts  for  the 
sum  of  8^.  9^(2.,  like  the  receipts  for  the  13/.  6^.  8(2.,  are  not  per- 
fectly continuous.  But,  upon  the  evidence  afforded  by  the  num- 
ber of  the  receipts,  I  cannot  hesitate  to  consider  and  treat 
[*336]  the  Ss.  9H.  *as  having  been  continuously  made  from 
the  date  of  the  earliest  of  those  payments.     Indeed,  the 

(a)  6  Ves.  665. 
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payment  of  the  8^.  9id.  in  modern  times,  and  the  tender  of 
that  sum  by  the  defendant  Mr.  Cookson,  would  fully  justify  the 
above  conclusion,  if  the  number  of  the  receipts  did  not. 

Assuming,  then,  that  the  payment  of  the  8^.  9)c/.  has  been  con<* 
tinning  from  its  commencement,  (whenever  that  commencement 
may  have  been,)  it  becomes  necessary  to  consider  the  bearing 
which  the  fact  of  that  payment  has  upon  the  defendant's  case^ 
The  payment  of  8s*  9^d.  is  in  respect  of  the  tenths  due  from 
the  rector  to  the  Crown,  and  is  a  payment  to  which  by  law  the 
rector  was  clearly  liable,  and  which)  therefore,  wouldi  by  law^ 
have  been  payable  out,  or  in  respect  of  the  1 3/.  Ss.  8<f .,  if  that 
were  a  f nodus.  It  was  clearly  in  law  a  deduction  out  of  the  pro« 
fits  or  value  of  the  rectory ;  and  it  is  to  be  considered  why  that 
payment  was  made  by  the  landowner  in  addition  to  the  13/.  6$. 
8d.y  if  the  latter  sum  was  a  moduSf  and  covered  all  the  duf  s  of 
the  rectory  in  respect  of  the  land*  In  the  course  of  the  argument 
I  asked  the  counsel  on  both  sides  to  give  me  their  respective  ex- 
planations of  the  extra  payment  of  the  Ss*  9^,  by  the  landowner. 
The  answer  of  the  plaintiff 's  counsel  was,  that  the  lease  to  which 
he  refers  the  payment  of  13/.  6s.  Sd*  roust  have  reserved  a  net 
rent  over  and  above  which  all  outgoings  were  to  be  paid  by  the 
lessee.  The  answer  of  the  defendant's  counsel  was,  that  I  must 
refer  it  to  bounty  in  the  lessee.  Upon  the  plaintiff's  theory  I 
offer  no  obeervation ;  that  of  the  defendants  I  have  great  difficul- 
ty in  admitting.  How  can  I  presume  an  uninterrupted  bounty 
of  this  description  through  centuries  ?  And  how  can  I  reconcile 
mere  bounty  with  the  fact,  that  the  owners  of  the  land 
^undef  whom  Mn  Cookson  claims  have  thought  it  neces-  [*337] 
sary  to  protect  their  bounty  by  an  annual  receipt  for  its 
amount  7  Without  this  receipt  the  rector  could  have  had  no  pre« 
tence  for  claiming  a  sum  which  prima  fads  would  be  payable 
by  himselfi  and  not  by  the  landowner.  The  owner  of  the  land, 
according  to  the  defendant's  theory,  has  been  creating  evidence 
whereby  to  give  his  bounty  the  character  of  a  duty<  The  re« 
ceipts  for  8^.  9^.,  in  later  years,  may  fairly  be  referred  to  habit ; 
but  the  earlier  receipts,  from  which  the  character  of  the  whole 
must  be  taken,  admit  of  no  such  explanation.  I  must,  in  the  ab- 
sence of  evidence  to  rebut  the  inference,  presume  that  the  earlier 
YoL.  lY.  38 


337  CASES  IN  CHANCERY. 

1  .         .  _      ■  _  _i    I \ — " 

1841. — Raine  t.  Cairos. 

receipts  were  given  for  the  purposes  for  which  alone  receipts  are 
needful ;  namely,  to  protect  the  party  to  whom  the  receipt  is  given 
from  the  repetition  of  a  satisfied  demand.  But,  beyond  this,  there 
is  evidence  that  the  8^.  9id.  was  originally  demanded  by  the  rector 
as  a  right,  and  was  paid  by  the  landowner  under  protest.  This 
appears  by  Forster*s  receijit  of  the  22nd  of  January,  1665.  He 
engages  to  return  the  two  years'  tenths  for  Meldon  parish,  for 
which  the  receipt  is  given — "if  it  be  hereafter  made  forth  that 
it  is  my  due  to  pay  it."  Now,  the  liability  of  the  rector  to  pay 
the  King's  tqnths  could  admit  of  no  dispute.  The  only  point 
upon  which  a  question  could  have  arisen  as  to  his  not  being  li* 
able  must  have  had  reference  to  some  contract  between  the  par- 
ties. The  tenths,  therefore,  are  clearly  demanded  by  the  rector 
as  his  right,  in  addition  to  the  13/.  6s.  8d,  and  were  submitted  to 
by  the  landowner,  only  upon  the  footing  of  such  right  in  the  rec* 
tor.  I  should  observe,  also,  that  the  receipts  which  are  taken  on 
the  part  of  Greenwich  Hospital  and  the  prior  owners,  in  and  afker 
1679,  describe  the  8^.  9^(2.  as  the  rector's  due,  and  not  as 
[*338]  a  bounty.  The  receipts  for  the  *13{.  6^.  8d.  and  for  the 
8s.  9id.  cannot  be  distinguished  from  each  other  in  that 
respect.  In  addition  to  the  13/.  6^.  8d.  and  the  8^.  9^d^  other 
charges  are  made  by  the  rector  against  the  landowner,  and  paid 
or  allowed  by  him,  under  the  names  of  "  procurations,"  and  other 
duties,  at  the  bishop's  triennial  visitation,  and  other  similar  cha^ 
ges.  These  occur  between  1679  and  1684,  and  receipts  are  given 
by  the  rector  to  the  landowner  for  the  amounts. 

My  attention  was  called  by  the  defendants'  counsel  to  the  fact 
that  the  receipts  for  the  13/.  6s.  8d.  and  those  for  the  8s.  9^  are 
in  all  cases  distinct.  This  is  true,  but  the  reason  for  that  is  ap* 
parent  upon  the  face  of  the  receipts.  The  13/.  65.  8c/.  was  pay* 
able  half  yearly,  at  Whitsuntide  and  Martinmas ;  the  8s.  9|^. 
was  payable  at  the  Christmas.  My  intention  was  also  called  to 
the  fact,  that  the  payment  of  the  8s.  9^.  was  continued  after  the 
King's  tenths  arc  said  to  have  ceased  to  be  payable  in  respect  of 
Meldon  Rectory.  The  only  inference  I  can  draw  from  this  is^ 
that  the  parties  in  modern  times  have  been  really  ignorant  of 
what  they  were  doing.  I  can  intend  nothing  in  favor  of  either 
party  from  this  fact.    With  respect  to  the  time  from  which  the 
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annual  payment  of  the  8^.  9^  /.  may  have  been  made,  I  do  not 
find  any  ground  for  carrying  back  the  payment  of  this  sum  to  a 
date  earlier  than  1666.  The  terms  of  the  receipt  of  that  date  are 
not  favorable  to  the  supposition  that  the  rector  had  previously 
demanded  payment  of  the  8s.  9} i.  from  the  landowner ;  and  the 
only  two  receipts  of  earlier  date  are  receipts  by  one  Mitford  of 
that  sum  from  the  rector.  But  whatever  date  may  be  attributed 
to  the  first  payment,  the  difficulty  remains  the  same, — that 
this  payment  has  been  continuously  made  by  the  land- 
*owner  upon  the  footing  of  a  right  insisted  upon  by  the  [*339] 
rector,  in  addition  to  the  alleged  modus, 

1  must  here  observe,  that  the  word  "  modus*^  does  not,  nor 
does  any  word  of  equivalent  import,  anywhere  occur  in  evidence 
in  this  cause.  The  proposition  that  the  13/.  65.  8d.  is  a  modus 
is  an  inference  which  the  defeudunt  has  drawn  from  certain  pre- 
mises. What  are  those  premises?  He  became  the  purchaser  of 
the  lands  in  1832,  and  upon  that  occasion  the  former  owners  of 
the  estate  handed  over  to  him  all  t'leir  muniments  and  docu- 
ments of  title  relating  to  the  lands  of  which  he  was  the  purchaser. 
Amongst  those  documents  were  both  classes  of  receipts  upon 
which  I  am  now  observing.  To  establish  his  proposition,  that 
the  13/.  65.  8c{.,  mentioned  in  one  class  of  receipts,  is  a  modus^ 
he  has  selected  and  produced  in  evidence  that  class  of  receipts, 
and  that  only.  The  effect  of  this,  in  point  of  form,  has  been,  to 
make  the  latter  class  of  receipts  the  evidence  of  the  plaintiff; 
but  the  distinction  between  the  plaintiff's  evidence  and  the  defen- 
dant's evidence  is  one  which,  in  this  case,  I  cannot  regard.  Both 
came  into  the  defendant's  possession  in  1S32,  as  purchaser  from 
Greenwich  Hospital.  The  inquiry  upon  which  1  am  engaged  is 
simply  this:  what  are  the  dues  of  the  church  of  Meldon?  In 
making  this  inquiry,  I  cannot  forget  that  both  classes  of  receipts 
come  out  of  the  same  repository,  and  are  of  equal  authenticity, 
and  that  the  two  together,  and  not  either  separately,  constitute 
the  true  history  of  the  dues  in  question.  I  cannot  give  the  de- 
fendants the  benefit  of  nn  extract  from  that  history,  selected 
by  themselves,  and  refuse  to  read  the  remainder,  which  they 
have  omitted  to  read,  but  which  is  equally  before  me.  I  try 
this  part  of  the  case,  therelbre,  precisely  in  the  same  way  as  if 
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[*340J  the  ^receipts  for  the  13/.  6s.  Bd.^  and  the  receipt  for  the 
8s.  9^d,  were  laid  before  me  together,  for  the  purpose 
of  deciding  how  far  the  evidence  in  the  cause  supported  the  issue 
tendered  in  the  answer.  I  look,  in  fact,  at  both  classes  of  re- 
ceipts, as  if  all  the  documents  in  the  possession  of  Greenwich 
Hospital  at  the  time  of  Cookson's  purchase  had  been  handed  over 
to  me  in  the  state  in  which  the  defendant  Cookson  received  them 
from  his  vendors,  and  as  if  the  Court,  and  not  Mr.  Cookson,  had 
now,  for  the  first  time,  to  make  an  impartial  selection  from  the 
documents,  with  a  view  to  ascertain  the  truth  of  the  question  at 
issue  in  this  cause.  The  issue  tendered  is,  that,  from  time  im- 
memorial, the  right  of  the  rector  to  tithes  has  been  satisfied  b^  an 
annual  payment  of  132.  6^.  8d.  The  evidence  is,  that  13/.  6s.  8d. 
has,  in  fact,  been  paid  for  some  purpose  or  other,  but  that  some- 
thing more  than  the  13/.  6^.  8d.  has  also,  in  every  year,  been 
paid.  How  can  I,  in  ignorance  of  the  truth  of  the  case, — except 
so  far  as  I  am  informed  of  that  truth  by  all  these  documents  taken 
together, — say  that  it  is  the  13/.  6^.  8d.  alone  which  has  satisfied 
the  demand  for  tithes  in  kind  7 

It  may  be  said,  that,  inasmuch  as  this  is  a  mere  matter  of  in- 
ference from  facts,  I  ought,  upon  my  own  principle,  to  send  the 
case  to  a  jury;  and  that  course  I  might,  perhaps,  take,  if  i  con- 
sidered this  as  a  question  of  evidence  only ;  but  I  cannot  in  this 
case  80  consider  it.  I  look  upon  it  as  a  case  of  substantial  vari- 
ance between  the  issue  tendered  by  the  defendant,  and  the  evi- 
dence in  the  cnuse,  which  comes  out  of  his  possession — a  vari- 
ance so  remarkable,  as  to  justify  the  question,  whether  the  issue 
is  not  negatived  by  the  evidence.  Mr.  Boteler's  observation,  that 
the  modus  should  have  included  both  payments,  that  of 
[♦341]  13/.  6*.  8c/.,  and  that  of  •S*.  94rf.,  has  much  weight  when 
the  real  state  of  this  evidence,  as  coming  out  of  the 
defendant's  possession,  is  considered.  The  moduSf  however, 
was  not  so  pleaded ;  and  it  need  scarcely  be  said  that  the  defen- 
dants were  well  advised  in  not  resting  their  case  upon  a  modta 
so  constituted. 

[After  commenting  upon  the  parliamentary  survey,  his  Honor 
proceeded :— -] 
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I  have  now  stated,  in  substance,  the  evidence  in  support  of  the 
defendants'  case,  and  it  must  be  remembered  that  the  onus  is  up* 
on  them  to  prove  the  modus  they  insist  upon  ;  and  I  am  of  opin- 
ion that  they  have  not  done  so.  Have  the  defendants,  then,  es- 
tablished such  a  prima  facie  case  as  to  entitle  themselves  to  an 
issue  within  the  cases  I  have  before  referred  to?  I  would  gladly 
avail  myself  of  the  authorities  I  have  mentioned,  and  give  the 
defendants  the  benefit  of  an  issue,  if  those  authorities  governed 
the  present  case. 

[His  Honor  then  observed  upon  the  case  of  Driffield  v.  Or- 
rellf{a)  and  the  cases  of  Jee  v.  Hockley^  Drake  v.  Smith,  Chap* 
man  v.  Smithy  Ashby  v.  Power,  O*  Conner  v.  Cook,  Strong  v. 
Denehjield,  White  v.  Lisle,  Beck  v.  Bree,  before  cited,(6)  and 
Knight  V.  The  Marquis  of  Waterford,(fi)  and  concluded  that 
the  principal  case  was,  for  the  reasons  he  had  stated,  distinguish- 
able from  the  cases  in  which  the  Court  had  thought  the  defen- 
dant entitled  to  an  issue.  He  then  entered  into  the  objection  of 
rankness,  the  evidence  by  which  that  was  sought  to  be  establish- 
ed, and  the  considerations  suggested  by  the  defendants, 
and  which  he  considered  sufficient  to  obviate  *that  objec-  [*342] 
tion.  He  observed  also  on  the  weight  of  the  ecclesiasti- 
cal surveys,  as  evidence  for  the  plaintiff.] 

In  the  course  of  the  argument  some  observations  were  made 
against  the  defendants,  upon  the  ground  that  they  all  acquired 
their  existing  interests  in  the  property  with  notice  of  the  acknow- 
ledgments of  the  rector's  right  to  tithe  in  kind,  and  had  made 
their  contracts  accordingly.  I  think  it  right  to  state  that  these 
observations  have  no  effect  upon  my  mind.  If  a  person  pur- 
chases an  estate  subject  to  an  incumbrance,  it  cannot  be  seriously 
argued  that  he  is  not  at  liberty  to  dispute  the  validity  of  the  in* 
eumbrance  afterwards,  as  between  himself  and  the  party  claiming 
it.  His  contract  is  with  the  vendor  and  not  with  the  incum- 
brancer ;  and,  having  acquired,  by  purchase,  a  right  to  stand  in  the 
place  of  the  vendor,  as  against  the  incumbrancer,  no  one  can  com- 
plain if  he  thinks  fit  to  exercise  the  same  right  of  disputing  the 

(«)  3  E.  &  Y.  934.  (6;  P.  334.  (c)  4  Y.  &  Coll.  283, 
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incumbrance  which  the  vendor  might  have  done.  The  only  efiecl 
those  observations  have  produced  upon  me  has  been  in  affording 
me  (he  satisfaction  of  knowing  that  I  am  not  by  my  decree  depri- 
ving Mr.  Cookson  of  anything  which  was  the  subject  of  his  pur- 
chase. 

Decree  for  the  rector,  with  costs. 


[•343]  •Brandt  v.  Epps. 

1845 :  20th' and  22d  December. 

The  repeal  of  former  ordere  by  the  let  order  of  May,  1845,  does  not  deprive  a  par- 
ty to  a  cause  of  any  right  which  he  had,  according  to  the  practice  of  the  Conrt, 
acquired  under  the  repealed  order. 

After  replication  had  been  filed,  the  defendant  became  entitled  to  move  to  diamiii 
the  bill  before  the  orders  of  May,  1845,  came  into  operation.  On  motion  after* 
wards,  leave  was  given  to  the  plaintiff*  to  file  a  replication  nnder  the  new  orders 
within  a  week,  and  if  not,  the  bill  to  be  dismissed. 

Mr.  Rolt  moved  to  dismiss  the  bill  for  want  of  prosecution. 
The  bill  was  filed  in  February,  1841.  In  April,  1843,  all  the 
defendants  had  answered.  In  December,  1843,  the  plaintiff  filed 
a  replication.  Nothing  had  been  since  done  in  the  cause.  The 
17th  Order  of  1828  was  repealed  by  the  Order  I  of  May,  1846, 
and  no  other  special  provision  had  been  made  for  the  present  case* 

The  Vice-chancellor  said,  that  the  new  orders  did  not 
alter  the  situation  of  parties  who,  under  proceedings  which  had 
been  taken  when  those  Orders  came  into  operation,  had  already 
acquired  a  right  to  a  particular  order,  or  to  take  a  certain  step. 
Before  the  Orders  of  May,  1845,  the  defendant  in  this  case  had  a 
right  to  move  for  the  dismissal  of  the  bill.  The  Orders  which 
governed  the  practice  on  this  point  at  that  time  were  repealed, 
and  the  new  Orders  did  not  apply  to  the  case ;  but  the  right  which 
the  defendant  previously  had  was  not  taken  away. 


Thi  Coart  ordered  that  the  plaintiff  should  have  liberty  to  file  a  rvpliMtioo  ic- 
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cordiD|r  to  th«  form  pmcribfd  by  the  Order  XCIII  of  the  8th  of  May,  1845,  witfa« 
ia  a  week ;  ud  that,  in  default  of  each  replication,  the  bill  ahould  be  diBniiMed.fl] 


^Fbrrand  «•  Wilson.  [^344] 

1845:  SSd,  24th,  S5th,  SGth,  27th,  28th  Febroary;  4th,  5th  March ;  and  8th 
April. 

Deviae  of  real  eatate a  to  troateea,  for  a  term  of  twenty-one  yean,  and  aubject  there- 
to and  to  the  troata  thereof,  to  A.  for  life,  with  liberty  to  cot  timber,  dtc.,  for 
boildinga  and  repalra  only ;  remainder  to  B.  for  life,  with  like  liberty,  Slc.  ;  re- 
mainder to  the  aona  of  B.  aocceaaively  in  tail ;  and,  after  like  remaioden  to  C. 
and  D.  and  their  aona  reapeetiTely,  remainder  to  £.  for  life,  with  like  liberty,  &c. ; 
remainder  to  the  aona  of  £.  aucceaiively  in  tail,  with  divera  remaioden  over ;  re- 
mainder to  the  teatator'a  own  right  hein,  with  the  declaration  that  the  troateea  of 
the  term  ahoald  receive  the  rente  and  profita  of  the  eetatea,  cot,  fell,  and  aell,  the 
timber  at  mature  growth,  in  doe  aaeceaaion,  and  yearly  (until  the  teat&tcr'a  debta 
and  pecuniary  legaciea  ahould  be  paid)  thereout  pay, — 1.  A  (iertain  annuity, 
and  alao  a  yearly  rent  charge  of  lOOOt,  to  the  peraon  entitled  to  the  eatatea  ex- 
pectant on  the  determination  of  the  term  ;  3.  The  expenaea  of  the  trnat ;  3.  Hia 
faueralexpenaBa;  and,  4  The  pecuniary  legaciea  and  annoitiea  given  by  hia 
will,  or  ao  moch  aa  hia  peraonal  eatate  ahould  not  pay.  And  after  such  payment, 
or  the  raiaing  of  a  fund  aufficient  for  the  aarae,  to  permit  the  peraon  entitled  to 
the  eatatea  expectant  on  the  term,  to  enter  into  poaaeaaion  thereof,  aubject  to  auch 
annnitiea  aa  ahould  then  remain  cbaiged,  and  the  term  then  to  ceaae.  The  tea- 
tator  empowered  the  tenanta  for  life,  and  the  reapective  deviseea  in  poaaeaaion,  to 
exchange  part  of  the  deviaad  landa  for  othen  of  greater  or  equal  value,  and  au- 
thorixed  hia  execntom  to  preaerve  the  wood,  ao  aa  to  continue  a  aucceasion  in  the 
falla  thereof,  and  he  empowered  tbem  during  and  after  the  term,  until  aome  per- 
aon waa  entitled  to  the  eatatea  In  tail,  or  for  aome  greater  eatate,  to  enter  and 
cut  timber  at  mature  growth  for  aale,  and  to  apply  the  proceeda  in  payment  of 
hia  funeral  expenaea,  debta,  and  legaciea,  until  the  trusta  of  the  term  ahould  be 
aatiafied ;  and  then,  with  the  conaent  of  the  deviseea  in  poeaeMiou,  to  invest  the 
anrplua  in  the  purchase  of  other  landa  in  fee,  to  be  aettled  to  the  same  uses  aa  the 
devieed  eatatea.  The  teatator  died  in  1803.  The  personal  estate  sufficed  to  pay 
hia  debta  and  pecuniary  legaciea,  but  not  to  provide  for  the  annnitiea.  B.,  then 
the  first  tenant  for  life,  on  the  death  of  the  teatator,  entered  into  poaseaaion  of 
the  eatatea,  and  ao  continued  during  hia  life.  B.  died  in  1837,  without  issue, 
whereupon  E.,  the  next  surviving  tenant  for  life,  entered  into  possession.  In  a 
aoit  inatituted  in  1842,  by  the  fint  aon  of  E.,  aa  tenant  in  tail  expectant  on  the 


[1]  Tlie  Olden  of  May,  1845,  will  be  found  in  Beavan'a  Reporta,  Vol.  7  being 
VoL29ortbiaaeri«k 
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decease  of  E.,  a^inst  the  representatives  of  the  trustees,  and  the  executors  of 
B.  the  deoeased  tenant  for  life  : — 

Held,  that  the  tenant  in  tail  expectant  on  the  decease  6{  £.,  was  not  entitled  to 
an  account  of  the  timber  felled  during;  the  life  of  B.,  the  power  attempted  to  be  ■ 

given  to  the  trustees  bein^r  void  under  the  rule  against  perpetuities ; — 

Nor  to  an  account  of  the  produce  of  the  timber  during  the  period  to  which  the 
power  might  have  lawfully  extended, — as  such  powers  had  not  been  appor- 
tioned ; — 

Nor  to  an  account  in  this  Codrt,  as  against  the  estate  of  B.  or  of  the  trustees,  of 
any  timber  cut  during  the  lifetime  of  B.,^^the  right  of  the  plaintiff  (if  any)  beisg 
a  legal  right,  and  the  defendants  being  entitled  to  the  protection  of  the  statutes 
of  limitation. 

And  that  the  plaintiff,  as  such  tenant  in  tail  expectant,  was  not  entitled  to  relief  la 
equity,  on  ibe  ground  that  the  exchange  effected  by  B.,  of  certain  of  the  devised 
estates,  for  other  estates  was  not  a  due  exercise  of  the  power  of  exchange ;  fur, 
if  the  exchange  was  not  warranted  by  the  power,  the  legal  estate  in  the  devised 
premises  did  not  pass  by  the  conveyance. 

BenMmin  Ferrand,  by  his  will,  dated  in  1790,  after  direct- 
ing that  all  his  personal  estate  not  specifically  disposed  of  shotild 
be  applied  by  his  executors  towards  paying  his  foneral  expenses 
and  debts,  and  the  legacies  and  annuities  given  by  his  will  or 

codicil,  so  far  as  such  personal  estate  would  extend,  gave 
[*345]    and  devised  onto  *S.  Sharp  and  J.  Field,  and  their  heirs^ 

all  that  his  manor  of  Cottingley,  in  Yorkshire,  and  also 
all  other  his  manors,  and  all  and  every  his  messuages,  mills,  lands, 
tenements,  rents,  commons,  woods,  woodlands,  tithes,  heredita- 
ments, and  real  estate  whatsoever,  and  wheresoever,  with  their 
rights,  privileges,  and  appurtenances,  to  hold  to  the  same  trusteed 
and  their  heirs,  to  the  use  of  Daniel  Wilson,  Miles  Staveley,  and 
William  Holden,  their  executors,  &€.,  for,  during,  and  unto  the  full 
end  and  term  of  twenty^one  years,  to  commence  from  the  day  next 
before  the  day  of  his  death,  and  thenceforth  next  issuing,  and 
fully  to  be  complete  and  ended,  without  impeachment  of  or  for 
any  manner  of  waste.  But,  nevertheless,  upon  the  trusts  for  the 
ends,  intents,  and  purposes,  and  under  and  subject  to  the  several 
provisoes,  limitations,  and  declarations  thereinafter  contained  con- 
cerning the  same  term ;  and  from  and  immediately  after  the  end 
or  other  sooner  determination  of  the  said  term  of  twenty-one 
years,  and  in  the  meantime,  subject  thereto,  and  to  the  trusts  there- 
of,  to  the  use  of  his  cousin  John  Ferrand,  for  his  life,  with  liberty 
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to  cut  down  timber  and  wood,  and  to  get  stone  for  buildings  and 
repairs  upon  the  premises,  but  for  no  other  use  or  purpose  what- 
soever :  and  from  and  immediately  after  his  decease,  (in  case  bis 
wife  should  happen  to  survive  him,)  then  subject  to  the  annuity 
of  300/.  thereinafter  mentioned,  and  the  ways,  means,  and  reme- 
dies for  the  recovery  thereof ;  but  if  she  should  die  in  his  life- 
time, then  (freed  and  discharged  of  the  same  annuity,  and  all 
powers  for  recovery  thereof)  to  the  use  of  his  eldest  son,  Edward 
Ferrand  the  testator's  cousin,  during  his  life,  with  liberty  to  cut 
down  timber,  (&c.,  as  before;)  and  from  and  immediately  after 
the  determination  of  that  estate,  to  the  use  of  the  said  Sharp 
and  Field,  and  their  heirs,  during  the  life  of  the  said  Edward 
Ferrand,  in  trust  to  preserve  contingent  remainders.. 
But,  nevertheless,  to  permit  the  *said  Edward  Ferrand    [*346] 
and  his  assigns,  to  take  the  rents,  issues,  and  profits 
thereof,  to  his  and  their  own  use  during  his  life,  remainder  to 
the  use  of  the  first,  second,  third,  and  every  other  son  of  his 
body,  severally  and  successively,  from  the  elder  to  the  young-, 
er  in  tail  male;  with  remainder  to  the  use  of  Walker  Ferrand 
(another  son  of  the  said  John  Ferrand)  during  his  life  with 
the  like  liberty  to  cut,  &c. ;  with  remainder  (after  the  deter- 
mination of  that  estate)  to  the  use  of  the  said  Sharp  and  Field 
and  their  heirs,  during  the  life  of  the  said  Walker  Ferrand, 
in  trust  to  preserve  contingent  remainders,  but  to  permit  the 
said  Walker  Ferrand,  and  his  assigns,  to  take  and  enjoy  the 
rents,  issues,  and  profits  thereof  during  his  life;  with  remainders 
to  the  use  of  the  first,  second,  third,  and  every  other  son  of  his 
body,  severally  and  successively,  from  the  elder  to  the  younger 
iu  tail  male ;  with  remainder  to  the  use  of  Jatie  Ferrand  (daugh- 
ter of  the  said  John  Ferrand)  during  her  life,  with  the  like  liberty 
to  cut,  &c. ;  with  remainder  (after  the  determination  of  that  estate) 
to  the  use  of  the  said  Sharp  and  Field,  and  their  heirs,  during 
the  life  of  the  said  Jane  Ferrand,  in  trust  to  preserve  contingent 
remainders,  but  to  permit  the  said  Jane  Ferrand,  and  her  assigns, 
to  take  and  enjoy  the  rents,  issues,  and  profits  thereof  during  her 
life ;  with  remainder  to  the  use  of  the  first,  second,  third,  and 
every  other  son  of  her  body,  severally  and  successively,  from  the 
elder  to  the  younger,  in  tail  male ;  with  remainder  to  the  use  of 
Vol.  IV.  39 
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Sarah  Ferrand  (another  daughter  of  the  said  John  Ferrand)  dur- 
ing her  )ife,  with  the  like  liberty  to  cut,  &c. ;  with  remainder 
(after  the  determination  of  that  estate)  to  the  use  of  the  said 
Sharp  and  Field,  and  their  heirs,  during  the  life  of  the  said 
Sarah  Ferrand,  in  trust  to  preserve  contingent  remainders,  but  to 
peirmit  her  and  her  assigns  to  take  and  enjoy  the  rents,  issuesy 
and  profits  thereof  during  her  life;  with  remainder  to 
[•347]    the  use  of  the  first,  •isecond,  third,  and  every  other  son 
of  her.  body,  severally  and  successively,  from  the  elder 
to  the  yonnger,  in  tail  male ;  with  remainder  to  the  use  of  Cathe- 
rine Ann  Ferrand  (another  daughter  of  the  said  John*  Ferrand) 
during  her  life^  with  the  like  liberty  to  cut,  &;c.,  and  with  sueh 
limitations  to  the  said  trnstees  during  her  IHe,  and  afterwards  to 
her  first  and  other  sons  successively  in  tail  male,  as  the  testator 
had  thereinbefore  limited  to  or  in  favor  of  her  sister,  Sarah  Fer- 
rand, and  her  issue  male  respectively,  with  divers  remainders 
over ;  remainder  to  the  use  of  the  testator's  own  right  heirs  for 
ever.    And  the  testator  thereby  gave  and  bequeathed  all  his 
leasehold  estates  to  the  said  Daniel  Wilson,.  Miles  Staveley,  and 
William  Holden,  their  executors,  &c.,  and  also  all  his  furniture, 
pictures,  plate,  and  linen,  in  and  about  his  messuage  at  St.  Ives, 
in  trust  for  such  person  and  persons,  and  for  sueh  estates  and  in- 
terests, and  under  and  subject  to  such  powers,  provisoes,  restric- 
tions, and  limitations  as  were  thereinbefore  expressed  and  de- 
clared of  or  concerning  his  manors  and  premises  before  devised, 
or  as  near  thereto  as  might  be,  and  as  the  nature  of  the  respective 
leasehold  estates  and  personal  property  would  admit  of;  to  the 
end  that  the  same  might  be  held  and  enjoyed,  and  go  along  with 
the  aforesaid  manors  and  premises,  so  long  as  the  laws  of  this 
realm  would  permit.    And  as  for  and  concerning  the  said  term 
of  twenty-one  years,  thereinbefore  limited  to  the  said  Daniel  Wil- 
son, Miles  Staveley,  and  William  Holden,  their  executors,  &c., 
as  aforesaid,  he  thereby  d^lared  that  the  said  term  was  so  limited 
to  them  upon  trust,  that  they  or  the  survivors  or  survivor  of 
them,  and  the  executors,  &c.j  of  sueh  survivor,  should  from  time 
to  time,  during  the  same  term,  reeeive  and  take  all  the  rents,  is- 
sues, and  profits  of  the  said  manors  and  premises,  when  and  as 
the  same  should  become  due  and  payable^  and  also  fell  and  cut 
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down  'timber  in  its  perfection  of  growth,  and  other  wood  [*348] 
at  the  usual  growth,  (taking  the  falls  in  succession, 
as  theretofore  used  and  accustomed ;)  and  should  yearly  and 
every  year,  until  all  the  debts  which  he  (the  testator)  should  owe 
at  the  time  of  his  death,  and  all  the  pecuniary  legacies  which 
might  be  given  by  that  his  will,  or  any  codicil  or  codicils  to  be 
added  thereto,  should  be  paid  and  satisfied,  pay  thereoat  unto  his 
said  cousin  John  Ferrand,  if  he  should  so  long  live,  and  in  case 
of  his  death,  leaving  his  widow  surviving  him,  then  the  said  an^ 
nuity  of  300/.,  as  thereinafter  mentioned,  and  also  to  such  other 
person  or  persons  as  for  the  time  being,  by  virtue  of  that  his  will, 
should  be  entitled  to  his  said  manors  and  premises  in  remainder 
or  reversion  expectant  on  the  determination  of  the  said  term  of 
twenty-one  years,  one  full  annual  sum  or  yearly  rent  charge  of 
1000/.  And  also  should  thereout  pay  and  retain  all  costs,  charges, 
and  expenses,  which  should  from  time  to  time  attend  the  execu- 
tion of  the  trusts  of  that  his  will^  and  all  incidental  and  other 
charges  relating  thereto ;  and  should  from  time  to  time,  by  and 
out  of  the  rents  and  profits  of  the  premises,  maintain  and  keep  all 
his  said  manors  and  premises,  and  the  houses,  buildings,  yards, 
gardens,  walls,  pales,  and  fences,  thereto  belonging,  in  good  and 
proper  repair,  order  and  condition ;  and  should  pay  and  apply  the 
residue  of  the  rents,  issues,  and  profits  of  the  said  manors  and 
premises,  in  or  towards  payment  and  discharge  of  his  funeral  ex- 
penses, the  debts  which  he  should  owe  at  the  time  of  his  death* 
and  the  interest  of  such  of  them  as  might  bear  interest,  and  the 
other  pecuniary  legacies  and  annuities  which  he  might  give  by 
that  his  will,  or  any  codicil  or  codicils  to  be  added  thereto,  or  so 
much  thereof  as  his  personal  estate,  not  specifically  disposed  of, 
should  not  extend  to  pay,  at  such  times  and. in  such  manner,  or- 
der, and  course,  and  according  to  such  priority  as  the 
said  ^trustees  of  the  said  ternn  should  think  proper;  [*319J 
and  from  and  after  payment  and  discharge  of  all  his 
funeral  expenses  and  debts,  and  of  all  the  pecuniary  legacies  and 
annuities  which  might  be  given  by  that  his  will,  or  any  codicil 
thereto,  or  a  fund  being  raised  by  the  ways  and  means  thereby 
directed,  sufficient  for  the  purpose  and  the  payment  of  all  costs 
and  expenses  touching  or  concerning  the  said  termof  twenty-oo^ 
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years,  and  the  trusts  thereof,  then,  upon  trust,  to  permit  the  said 
John  Ferrand,  or  the  person  who,  for  the  time  being,  by  virtue 
of  that  his  will,  should  be  entitled  to  the  reversion  or  remainder 
expectant,  or  to  take  effect  upon  the  determination  of  the  said  term 
of  twenty-one  years,  during  the  residue  thereof,  to  enter  upon, 
hold,  and  enjoy  ail  his  said  manors  and  premises,  and  to  have, 
receive,  take,  and  enjoy  the  rents,  issues,  and  proGts  thereof,  to 
and  for  his  own  use  and  benefit,  subject  to  such  annuities  (if  any) 
as  should  then  remain  charged  upon  the  said  premises;  but  from 
thenceforth  the  said  yearly  rent  charge  or  sum  of  1000/.,  and  the 
payment  thereof,  should  cease  and  determine.  Provided,  never- 
theless, and  the  testator  thereby  declared,  that  from  and  after 
payment  of  all  arrears  of  the  said  yearly  sum  of  1000/.,  and  after 
payment  of  all  his  funeral  expenses,  debts,  and  pecuniary  lega- 
cies, or  a  fund  being  raised  by  the  ways  and  means  aforesaid 
sufficient  for  the  purpose ;  and  after  payment  of  all  costs  and 
expenses  touching  or  concerning  the  said  term  of  twenty-one 
years  or  the  trusts  thereof;  and  after  all  the  trusts  of  the  same 
term  should  have  been  fully  satisfied  and  performed, — then  and 
from  thenceforth  the  said  term  of  twenty-one  years  should  cease 
determine,  and  be  utterly  void. 

The  testator  empowered  Edward  Ferrand,  and  any  other  male 
devisee  respectively,  when  entitled  in  possession,  to  charge  the 
manors  and  premises  with  a  jointure  of  300/.  a  year  in 
[•360J  favor  of  any  woman  with  whom  he  •might  intermarry ; 
and  empowered  the  trustees,  during  the  term  and  after- 
wards, for  the  other  devisees  respectively,  when  in  possession,  to 
demise  or  lease  the  manors  or  premises  (except  the  mansion-house 
and  demesne  at  St.  Ives,  and  the  woodlands  in  the  parishes  of 
Bingley  and  Otley)  for  any  term  not  exceeding  fourteen  years,  to 
take  efiect  in  possession,  reserving  the  best  rent,  without  fine  or 
premium,  subject  to  certain  covenants,  and  so  as  none  of  the  les- 
sees be  made  dispunishable  for  waste :  he  provided  that  the  de- 
visees not  of  the  name  of  Ferrand. should  obtain  a  license,  and 
take  and  use  the  name  and  arms  of  Ferrand.  And  the  testator 
thereby  declared  that  it  should  be  lawful  for  the  said  Edward 
Ferrand,  Walker  Ferrand,  Sarah  Ferrand,  (and  the  other  devi- 
sees,) respectively,  when  and  as  they  should  respectively  be  in 
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possession  of  the  said  manors  and  premises,  (either  subject  to  or 
after  tiie  expiration  of  the  said  twenty-one  years'  term,)  to  ex* 
change  the  same  or  any  part  thereof  with  any  person  or  persons, 
for  any  freehold,  manors,  messuages,  lands,  tenements,  or  here- 
ditaments of  a  clear  estate  of  inheritance,  in  fee  simple,  in  posses- 
sion, of  a  greater  or  equal  value,  to  be  conveyed,  limited,  and 
assured  to  such  and  the  like  uses,  and  for  such  estates  and  inter- 
ests, and  under  and  subject  to  such  powers,  provisoes,  and  limita- 
tions, as  the  premises  thereby  devised  were  limited  by  that  his  will. 
And  in  case  his  said  cousin,  John  Ferrand,  should  leave  a  widow 
living  at  the  time  of  his  death,  the  testator  thereby  gave  and  de- 
vised to  such  widow  one  clear  annuity  of  300/.  during  her  natural 
life  for  the  maintenance  and  education  of  all  their  children,  (except 
such  son  or  daughter  for  the  time  being  as  should  beentitled  in 
possession  to  his  said  manors  and  premises  as  aforesaid,)  from  the 
time  of  her  said  husband's  death  ;  with  power  of  distress  and  en- 
try, in  case  of  default  in  payment  for  thirty  days. 

*The  testator  then  gave  certain  legacies  and  annuities  [*351] 
to  his  executors,  and  others,  and  he  directed  that,  as 
ofren  as  the  person  or  persons  entitled  in  possession  to  the  rents 
and  profits  of  the  said  manors  and  premises,  or  to  the  said  annual 
sum  of  1000/.  as  aforesaid,  should  happen  to  be  under  age,  during 
such  minority  the  said  William  Holden,  if  living,  should  have 
the  stewardship  and  management  of  his  manors  and  premises,  if 
he  chose  to  accept  the  same,  and  should  be  paid  for  such  stew- 
ardship and  management  as  therein  mentioned.  Aiyi  the  testator 
thereby  declared  his.  will  to  be,  that  all  his  said  manors  and  pre- 
mises should  be  subject  and  liable  to  the  payment  of  all  his  just 
debts,  and  of  all  such  annuities  and  legacies  as  he  had  given,  or 
should  give  thereby,  or  by  any  codicil  or  codicils ;  and  that, 
in  case  his  personal  estate  (exclusive  of  bis  household  furniture, 
plate,  and  linen,  directed  to  be  enjoyed  with  his  messuage  at  St. 
Ives)  should  not  be  sufficient  for  that  purpose,  that  the  trustees 
of  the  said  twenty-one  years'  term  should  thereby,  and  by  the 
ways  and  means  thereinbefore  prescribed,  raise  and  make  good 
the  deficiency.  And  the  testator  declared,  that  he  had  already 
restrained,  and  did  thereby  declare  that  he  meant  and  intended 
to  restrain,  each  and  every  person  to  whom  he  had  limited  an 
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estate  for  life  by  that  his  will,  from  cutting  down  any  timber  or 
wood,  or  getting  any  stone  upon  or  within  his  said  manors  and 
premises,  or  any  part  thereof,  save  for  building&and  repairs ;  and 
whereas  there  were  great  quantities  of  timber  trees  and  spring 
woods  growing  within  and  upon  his  said  manors  and  premises : 
lie  therefore  requested  and  authorized  his  executors  to  take  care 
that  the  spring  woods  should  be  carefully  preserved,  so  as  most 
effectually  to  continue  a  regular  succession  in  the  falls  thereof; 

and  that  the  lands  whereon  they  grew  should  be  suffi- 
[*352]    'Ciently  Yenced,  and  not  depastured  by  any  kind  of  cattle ; 

and  that  it  should  be  lawlbl  for  hts  executors,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors,  &c.  of  such  survi- 
vor, at  any  time  or  times,  not  only  during  the  continuance  of  the 
said  term  of  twenty-one  years  thereinbefore  limited  to  them  as 
aforesaid,  but  at  any  time  afterwards,  until  some  person  entitled 
in  possession  to  an  estate  tail,  or  some  greater  estate,  of  and  in 
the  said  manors  and  premises,  under  and  by  virtue  of  that  bis 
will,  should  attain  4he  age  of  twenty  years,  to  enter  into  and 
upon  the  -several  woods,  lands,  grounds,  and  premises  before  de- 
vised, whereon  any  timber  or  other  trees  were  or  should  be 
growing ,-  and  from  time  to  time,  when  and  so  often  as  his  said 
executors,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  should  think  necessary  and 
proper,  to  fell  and  cut  down,  or  <!ause  to  be  felled  and  cut  down, 
all  and  every  such  timber  and  other  trees  as  should  be  at  their 
full  growth  or  height  of  improvement,  and  such  spring  woods  as 
should  from  time  to  time  be  at  their  proper  growth  for  felling, 
according  to  the  usual  course  of  felling  such  spring  woods,  and 
to  sell  and  dispose  thereof^  or  of  any  part  thereof,  and  of  the  bark, 
branches,  lops,  tops,  cordwood,  and  pammel  thereof,  to  any  pur- 
chaser or  purchasers  thereof,  for  the  best  price  or  prices  that 
could  reasonably  be  got  for  the  same.    And  he  did  thereby  au- 
thorize and  empower  his  executors,  or  the  survivor,  &c.,  from 
time  to  time  to  receive  all  and  every  the  moneys  arising  there- 
from, and  to  pay,  apply,  and  dispose  of  the  same,  or  so  much 
thereof  as  should  be  necessary,  iu  payment  of  his  funeral  expen- 
ses and  debts  and  legacies  thereby  given,  or  which  might  be 
;given  by  any  codicil  thereto,  until  ali  and  every  the  trusts  and 
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purposes  of  the  said  term  of  twenty-one  years  should  thereby, 
and  by  the  ways  and  means  aforesaid,  be  fully  and  In 
*every  respect  performed,  satisfied,  and  discharged.  And  [*353] 
from  and  after  such  performance,  satisfaction,  and  dis- 
charge thereof,  he  directed  his  executors,  and  the  survivor,  &c., 
with  the  consent  of  the  devisee  in  possession,  from  time  to  time 
to  invest  the  residue  and  overplus  thereof,  and  the  moneys  ari* 
sing  therefrom,  which  might  be  from  time  to  time  received  by 
them,  in  the  purchase  or  purchases  of  lands,  &c.,  in  fee  simple, 
to  be  settled  to  such  uses  as  the  devised  manors  and  premises ; 
and  in  the  meantime,  (the  trusts  and  purposes  of  the  said  term 
of  twenty-one  years  being  first  fnlly  performed,  satisfied,  and 
discharged,)  until  sueh  purchase  or  purchases  should  be  made, 
the  residue  and  overplus  of  the  moneys  from  time  to  time  re- 
maining in  the  hands  of  his  said  executors,  &x^.,  to  be  invested, 
with  such  consent  as  aforesaid,  on  government  or  real  security 
or  securities,  in  the  names  of  his  said  executors,  &c.,  with  power, 
with  such  consent  as  aforesaid,  to  change  such  investments ;  the 
dividends  and  interest  arising  therefrom  from  time  to  time,  to  be 
paid  to  or  received  by  the  person  or  persons  who  would  be  enti- 
tled to  the  rents  and  profits  of  the  premises  if  the  same  had  been 
purchased  and  settled  as  aforesaid. 

The  testator  then  devised  his  trust  estates,  and  provided  in  the 
usual  form  for  the  indemnity  of  his  trustees  and  executors ;  and 
he  appointed  Daniel  Wilson,  Miles  Stavely,  and  William  Holden, 
executors  of  his  will. 

The  testator,  by  a  codicil,  dated  in  1802,  bequeathed  several 
legacies  and  annuities  which  he  charged  upon  his  real  estates  in 
the  parish  of  Bingley.  By  a  further  codicil,  dated  in  1803,  he 
devised  laud,  which  had  been  purchased  sinee  the  date 
of  his  will,  to  the  same  persons  *and  uses  as  the  other  real  [*364] 
estates  had  been  devised  by  his  will. 

The  testator  died  in  1803,  having  survived  his  cousin  John 
Ferrand,  the  first  person  named  in  the  will  as  devisee  for  life  of 
his  estates.  Edward  Ferrand  was,  at  the  death  of  the  testator, 
the  first  surviving  tenant  for  life,  and  C.  B.  Charlewood,  the  only 
son  of  the  said  Jane  Ferrand,  (then  deceased,)  was  the  first  ten* 
ant  in  tail  male,  expectant  on  the  determination  of  the  preceding 
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life  estates.  C.  B.  Charlewood  attained  the  age  of  twenty-one, 
and  died  in  1817,  unmarried ;  and  the  plaintiff,  who  was  the  eld- 
est son  of  Sarah  Ferrand,  who  was  the  wife  of  C.  F.  Busfield,  then 
became  the  first  tenant  in  tail  male,  expectant  after  the  preceding 
life  estates.  Walker  Ferrand  died  without  issue,  in  1835,  in  the 
lifetime  of  Edward ;  and  Edward  Ferrand  died  without  issue 
male,  in  1837.  Sarah  Ferrand,  who  was  then  a  widow,  upon 
the  death  of  Edward  Ferrand,  entered  into  passession  of  the  es- 
tates as  the  next  tenant  for  life  under  the  will. 

The  will  was  proved  by  Holden  alone,  but  the  trusts  were  ac- 
cepted by  Wilson,  Stavely,  and  Holden,  jointly,  and  they  pos- 
sessed the  personal  estate,  which  was  stated  by  some  of  the  an- 
swers to  have  been  more  than  sufficient  to  pay  the  funeral  and 
testamentary  expenses,  debts,  and  pecuniary  legacies,  but  not 
sufficient  for  the  annuities.  Edward  Ferrand,  the  tenant  for 
life,  was,  upon  the  death  of  the  testator,  permitted  by  the  trustees 
to  enter  into  possession  and  receipt  of  the  rents  and  profits  of  the 
estates,  subject  to  the  annuities.  Timber  upon  the  estate  was 
felled  under  the  direction  of  the  three  trustees,  until  about  the 
year  1809.  After  the  death  of  Holden,  which  took  place 
[*3651  in  February,  1809,  timber  was  *cut  down  by  Edward 
Ferrand,  the  tenant  for  life  in  possession,  as  agent  of  Wil- 
son and  Stavely,  the  surviving  trustees,  until  the  death  of  Stavely, 
in  1814 ;  and  as  agent  for  Wilson  the  survivor,  until  his  death  iu 
1824 ;  and  thenceforward  Edward  Ferrand  continued  to  cut 
timber  until  his  death,  as  the  agent  of  George  Wilson,  the  repre- 
sentative of  Wilson,  the  last  survivor  of  the  three  trustees.  Ed- 
ward Ferrand,  also,  during  the  whole  period  of  his  possession, 
cut  timber  on  the  estate  as  tenant  for  life.  The  accounts  of  the 
moneys  produced  by  the  sale  of  the  timber  were  from  time  to  time 
rendered  by  Eld  ward  Ferrand,  and  settled  and  signed  by  the  trus- 
tees and  the  survivor,  and  the  representative  of  the  survivor; 
allowances  being  made  in  such  accounts  for  timber  purchased  by 
Edward  Ferrand  for  buildings  and  repairs.  The  moneys  pro- 
duced by  the  sale  of  the  timber  cut  under  the  direction  of  the 
trustees,  and  the  balances  appearing  upon  Edward  Ferrand's 
accounts,  were  paid  to  the  account  of  the  trustees  with  a  bank- 
inghouse  at  Bradford,  and  were  afterwards  from  time  to  time  laid 
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out,  under  the  authority  of  the  trustees,  in  the  purchase  of  estates, 
which  were  settled  to  the  uses  of  the  will ;  or  the  same  were 
otherwise  applied,  as  the  representatives  of  Edward  Ferrand  and 
the  trustees  contended,  according  to  the  trusts  of  the  will* 

In  1815,  Edward  Ferrand,  the  tenant  for  life,  in  exercise  of  his 
power  of  exchange,  eflfected  an  exchange  of  a  part  of  the  devised 
estates,  consisting  of  about  twenty-three  acres  of  land  and  some 
buildings  in  the  outskirts  of  the  towns  of  Bradford  and  Keighly, 
for  the  Rysh  worth  estate, — a  manor  and  estate  of  about  140  acres 
of  laud,  in  the  parish  of  Bingley.  The  Ryshworth  estate  was 
offered  for  sale  by  a  party  who  would  not  take  in  exchange  any 
part  of  the  settled  estates,  and  that  estate  was  accordingly 
•purchased  by  General  Twiss,  a  friend  of  Edward  Fer-  [*356] 
rand,  at  his  request.  The  Ryshworth  estate  was  con- 
veyed by  the  vendor  to  General  Twiss,  in  December,  1815. 
In  May,  1817,  the  Bradford  and  Keighly  property  to  be  ex- 
changed was  valued  at  9605/.  3^.,  and  certain  parts  of  the  Rysh- 
worth estate  were  valued  off  at  9762/.  12^.  3d.  By  indentures 
of  lease  and  release  and  exchange,  dated  in  January,  1818,  made 
between  Edward  Ferrand,  J.  Field,(a)  (described  as  the  survi- 
ving devisee  in  fee  named  in  the  will,)  and  General  Twiss,  of 
the  first,  second,  and  third  parts  respectively,  reciting  the  power 
of  exchange  given  by  the  will,  and  that  the  Bradford  and  Keigh- 
ly estates  lay  detached  from  the  rest  of  the  property,  and  that  the 
said  Edward  Ferrand,  being  well  satisfied  that  the  manor  and 
other  parts  of  the  Ryshworth  estate  so  valued  were  of  equal  or 
greater  value,  and  might  be  more  conveniently  occupied  and  en- 
joyed with  the  other  estates  than  the  said  detached  estates,  had 
agreed  with  General  Twiss  to  make  the  exchange  thereinafter 
mentioned,  for  the  considerations  therein  mentioned,  in  exercise 

(a)  A  case  was  sabmitted  on  behalf  of  Mr.  Field  to  Mr.  Chas.  Butler,  and  his 
opinion  was  stated  on  the  pleadings  to  be,  *'  that  under  the  power  in  the  will,  Ed- 
ward Ferrand  could  legally  and  effectually  make  the  exchange  without  requiring 
Mr.  Field  to  join  in  the  conveyance  ;  that  Mr.  Field  would  not  incur  any  risk,  loss, 
or  expense,  by  concurring  in  the  conveyance  ;  but  that,  as  he  was  not  a  necessary 
party  to  such  conveyance,  the  Court  would  not  compel  him  to  execute  the  deed,  and 
no  counsel  advised  with  by  him  would  advise  him  to  join,  as  it  would  be  of  no  real 
use  to  the  purchaser's  title,  and  could  not  therefore  be  expected. 

Vol.  IV.  40 
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of  the  said  power,"  Edward  Ferrand  thereby  gave  in  exchange, 
and  appointed  and  conveyed  the  said  Bradford  and  Keighly  es- 
tates to  the  uses  declared  in  the  conveyance  of  December,  1815, 
of  the  Ryshworth  estate,  and  General  Twiss  appointed,  released, 

and  confirmed  the  manor  of  Ryshworth,  aad  the  said 
[*357]    valued  parts  of  the  Ryshworth  ^estate  therein  described 

to  the  uses  of  the  will.  By  other  indentures  of  lease 
and  release  and  appointment,  dated  in  July,  1823,  reciting  the 
deed  of  December,  1816,  and  the  said  will  and  the  powers  of  the 
trustees  for  cutting  timber  on  the  settled  estates,  with  the  tnists 
for  applying  the  proceeds  thereof;  and  that  D.  Wilson,  with  Ihe 
consent  of  Edward  Ferrand,  had  agreed  with  General  Twiss  for 
the  purchase  of  the  messuages,  lands,  and  hereditaments  tiierein- 
after  mentioned  (being  such  parts  of  the  Ryshworth  estate  as 
were  not  included  in  the  exchange)  for  the  sum  of  6700/.,  to  be 
paid  by  the  said  D.  Wilson  out  of  the  said  trust  moneys,  General 
Twiss  appointed  and  released  the  said  remaining  parts  of  the 
Ryshworth  estate  to  the  uses  of  the  will. 

The  Bradford  and  Keighly  estates  were  sold  at  different  times 
between  1818  and  1822,  and,  owing  to  the  increased  value  they 
had  acquired  for  building  purposes  by  the  extension  of  those 
towns,  produced  a  considerably  larger  sum  than  that  at  which 
they  had  been  valued  for  the  pi»rposes  of  the  exchange*  The 
moneys  produced  by  these  s^es  were  paid  kito  the  account  of  the 
trustees  at  the  Bradford  Bank,  and  were,  with  other  moneys  re* 
ceived  on  the  timber  account,  applied  in  replacing  10,000Z.  stock, 
which  General  Twiss  had  sold  out  to  enable  him  to  complete  the 
purchase  of  the  Ryshworth  estate,  and  in  paying  the  remainder 
of  the  purchase-money  of  that  estate. 

The  bill,  in  this  cause,  was  filed  in  1842,  by  William  Busfield 
Ferrand,  the  eldest  son  of  Sarah,  against  George  Wilson  and 
another,  the  executors  of  D.  Wilson,  the  last  survivor  of  the  three 
trustees;  Emma  Slingsby  and  another,  the  representatives  of 
Miles  Stavely ;   Ann  Lambert,  the  executrix  of  W.  Holden ; 

Walker  Skirrow  and  others,  the  executors  of  Edward 
[*358]    Ferrand ;  and  the  *said  Sarah,  the  existing  tenant  for  life. 

The  personal  representative  of  C.  B.  Charlewood,  the 
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first  tenant  in  tail,  who  died  in  1317,  was  served  with  a  copy  of 
the  bill,  under  the  general  order. 

The  bill  charged  that,  during  the  continuance  of  the  term  of 
twenty-one  years,  the  trustees  ought,  out  of  the  rents  and  profits 
of  the  estate,  and  the  produce  of  the  limber,  as  one  common  fund, 
to  have  paid  an  annuity  of  1000/.  to  Edward  Ferrand,  as  tenant 
for  life,  subject  to  the  term,  the  annuity  to  the  widow  of  John 
Ferrand,  the  costs  and  expenses  of  execnting  the  trusts  of  the 
term,  and  the  necessary  repairs  on  the  estates, — and  then  ought 
to  have  applied  the  rents  and  profits  of  the  estates,  and  produce 
of  the  timber,  in  payment  of  the  funeral  expenses,  debts  and  leg- 
acies, and  the  current  payments  of  the  annuities,  so  far  as  the 
personal  estate  was  insufficient;  and  ought  to  have  invested  and 
accumulated  the  entire  surplus  of  the  rents  and  profits  of  the  es- 
tates, and  the  produce  of  the  timber,  during  the  term,  until  a  fund 
was  raised  sufficient  for  the  full  payment  of  all  the  said  expenses, 
debts,  legacies,  and  annuities,  including  all  future  payments  of 
the  annuities,  and  all  costs  and  expenses  of  the  term,  and  the 
trusts  thereof. 

The  bill  also  charged,  that  upwards  of  4000/.,  produced  by  the 
sale  of  the  timber,  had  been  improperly  and  unnecessarily  ap- 
plied in  building  a  second  mansion  house  on  the  estate.  It  also 
charged,  that  the  value  of  the  Bradford  and  Keighly  estates 
greatly  exceeded  the  value  of  the  Ryshworth  estate,  for  which 
they  were  exchanged ;  and  in  case  the  estates,  improperly  con- 
veyed away  in  such  exchange,  could  not  now  be  reconve)r<ed  and 
assured  to  the  uses  of  the  testator's  will,  then  the  several  persons 
who  were  parties  to  such  exchanges,  or  their  estates, 
ought  to  make  good  the  loss  resulting  from  •such  ex-  f*359j 
changes ;  or  that,  inasmuch  as  the  sale  of  the  Bradford 
and  Keighly  estates  had  realized  a  larger  sum  than  had  been  paid 
for  the  Ryshworth  estate,  the  executors  of  Edward  Ferrand  ought, 
in  any  event,  to  account,  in  this  suit,  for  the  excess  so  produced. 

The  bill  stated,  that,  at  various  times  since  the  death  of  the 
testator,  timber  growing  upon  the  estate  had  been  blown  down 
and  severed  by  high  winds  and  storms,  and  that  the  same  belonged 
to  the  person  for  the  time  being  entitled  to  a  vested  estate  tail  in 
remainder ;  and  that  Edward  Ferrand^  and  also  Sarah,  the  da- 
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fendant,  worked  the  quarries  and  lime  works  on  the  estate,  and 
received  large  sums  in  respect  of  lime  and  other  stone  and  rock, 
and  opened  and  worked  mines  of  coal  and  other  minerals  which 
were  not  open  in  the  lifetime  of  the  testator,  and  had  realized 
large  sums  of  money  therefrom. 

The  bill  prayed  that  the  trusts  of  the  will,  so  far  as  they  re- 
mained to  be  performed,  might  be  carried  into  execution  under 
the  direction  of  the  Court ;  and  that  it  might  be  declared  that 
the  trustees  were  bound  to  have  accumulated  the  surplus  of  the 
rents  and  profits,  and  produce  of  the  timber,  during  the  continu- 
ance of  the  term,  until  a  fund  was  raised  sufficient  for  the  pay- 
ment of  all  the  expenses,  debts,  legacies,  annuities,  and  costs,  or 
until  the  term  had  expired  by  effluxion  of  time  ;  and  that  it  might 
be  declared,  that,  after  the  end  or  other  sooner  determination  of 
the  said  term,  the  said  trustees  ought,  after  providing  for  the  an- 
nuities and  sums  of  money  (if  any)  which  were  not  satisfied,  or 
a  fund  sufficient  for  which  was  not  raised  under  the  trusts  of  the 
term,  to  have  applied  the  entire  moneys  realized  by  the  sale  of 
timber  in  the  purchase  of  other  estates,  to  be  settled  to  the  same 
uses  as  the  devised  estates.  The  bill  then  prayed  that 
[*360]  accounts  might  be  taken  of  the 'accumulations,  which 
ought  to  have  taken  place  on  the  footing  of  such  decla- 
ration, and  that  the  estates  of  the  trustees  might  be  decreed  to 
make  good  the  same.  The  bill  also  prayed  that  an  account  might 
be  taken  of  the  moneys  received  by  the  trustees  for  the  sale*  of 
timber  felled  by  them  after  the  end  or  determination  of  the  term, 
and  of  their  application  and  investment  thereof,  and,  if  any  part 
thereof  had  not  been  duly  invested  and  applied,  that  the  estates 
of  the  trustees  might  make  good  the  deficiency ;  and  that  the  es- 
tate of  Edward  Ferrand,  and  the  defendant  Sarah,  might  also  be 
held  liable  for  the  rents  and  profits,  and  produce  of  the  timber, 
during  the  term,  and  for  the  timber  after  the  determination  of 
the  term,  so  far  as  they  had  applied  the  same  to  their  own  use, 
contrary  to  the  trusts  of  the  will ;  and  that  the  produce  of  the 
windfalls  of  timber  since  the  death  of  C.  D.  Charlewood  might 
be  accounted  for,  and  paid  to  the  plaintiff  with  interest.  The 
bill  prayed  that  the  exchange  might  be  declared  not  to  be  a  due 
exercise  of  the  power  vested  in  Edward  Ferrand,  and  that  it  might 
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be  ascertained  in  whom  the  Bradford  and  Keighly  estates  were 
vested,  and,  if  they  could  not  be  re-conveyed,  that  the  estate  of 
Edward  Ferrand,  and,  if -necessary,  all  parties  to  the  exchange, 
might  be  decreed  to  make  good  the  loss.  The  bill  also  prayed 
that  the  estate  of  Edward  Ferrand,  and  the  defendant  Sarah,  re- 
spectively, might  be  decreed  to  account  for  and  pay  to  the  plain- 
tiff the  moneys  realized  by  them  from  the  lime  and  stone  rocks 
and  quarries,  and  from  the  mines  and  veins  of  coal  and  other 
minerals,  gotten  and  sold  from  mines  or  veins  opened  after  the 
death  of  the  testator.  And  the  bill  prayed  an  injunction  to  re- 
strain the  defendant  Sarah  from  getting  lime  or  stone  from  the 
rocks  and  quarries,  except  for  repairs,  and  from  getting  coal  or 
other  minerals  from  such  newly  opened  mines  or  veins  of  coal  or 
other  minerals. 

*The  facts  of  the  case,  for  the  purposes  of  the  hear-  [•361] 
ing,  were  scarcely  in  dispute.  The  defendants  did  not 
admit  that  the  directions  and  trusts  of  the  will  had  not  been 
fully  executed,  or  that  anything  had  been  done  which  was 
not  justified  thereby ;  and  the  questions  turned  chiefly  on  points 
of  law. 

Mr.  Roli  and  Mr.  RoundeU  Palmer,  for  the  Plaintiff. 

Mr.  G.  Turner,  Mr.  Romillf/,  and  Mr.  Thomas  Turner^  for 
the  executors  of  Edward  Ferrand. 

Mr.  Tinney  and  Mr.  Dickinson^  for  G.  Wilson,  and  the  other 
executor  of  D.  Wilson,  the  last  survivor  of  the  trustees. 

Mr.  Serjeant  Clarke  and  Mr.  Bichner,  for  the  personal  repre- 
sentatives  of  the  executors  of  Stavely. 

Mr.  Lee,  for  the  representative  of  Holden. 

Mr.  Kenyon  Parker  and  Mr.  Bacon,  for  Sarah  Ferrand. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  the  timber 
cut  by  the  trustees  during  the  first  twenty-one  years,  or  so  long 
as  the  term  lasted,  ought  to  be  deemed  to  have  been  cut  in  per* 
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formaDce  of  the  trusts  of  the  teroii  and  oii^ht  to  be  accounted  for 
by  the  trustees,  and  dealt  with  in  compliance  with  those  trusts ; 
but  that,  if  the  trustees  had  not  acted  upon,  and  their  acts  could 
not  be  attributed  to,  the  trusts  of  the  term,  they  must  then  have 
acted  under  the  general  power  given  them  in  the  will,  and  there- 
fore, as  well  during  as  after  the  determination  of  the  term,  they 

were,  as  trustees,  bound  to  account  for  their  receipts  in 
[*362J    respect  of  the  timber  "which  they  had  caused  to  be  cat 

and  sold  from  the  estate  under  such  power.  This  was 
not  a  provision  for  accumulation  ;  it  was  not  taking  the  fruits  of 
an  estate,  suspending  the  right  to  their  enjoyment,  and  adding 
those  fruits  to  the  corpus  of  the  estate  itself«  Timber  was  not 
the  produce  of  an  estate  in  the  sense  of  annual  increase ;  it  was 
a  part  of  the  inheritance ;  and  the  provision  for  its  investment  in 
this  will  was  nething  more  than  a  transmutation  of  part  of  the 
inheritance  from  one  shape  to  another ;  not  taking  it  out  of  the 
use  of  the  tenant  in  tail,  but  bringing  it  into  a  state  of  in- 
vestment more  profitable  both  for  the  tenant  in  possession  and 
him  in  remainder.  Supposing  the  guardian  of  the  infant  ten- 
ant in  tail  was  not  precluded  from  cutting  timber,  the  power 
would,  at  the  utmost,  only  deprive  him  of  the  chance  of  convert- 
ing part  of  the  inheritance  into  a  chattel,  and  the  effect  of  the 
^ilause  with  respect  to  this  mere  chance  was  of  too  trifliog  a  na- 
ture to  be  regarded.  It  was  an  accidental  consequence  of  the 
prescribed  mode  of  managing  the  estate.  A  lease  made  in  con- 
formity with  a  power,  for  example,  might  not  reserve  to  the  les- 
sor or  the  tenant  in  tail  the  right  of  taking  timber  during  the 
term,  and  the  practical  effect  might  be  to  shut  out  the  immediate 
enjoyment  by  the  tenant  in  tail.  The  power  in  the  trustees  was 
in  no  respect  repugnant  to  the  estate  tail ;  it  did  not  interfere 
with  or  impede  its  barrable  quality,  nor  prevent  the  tenant  in 
tail  from  acquiring  his  entire  dominion  over  the  estate  at  the 
proper  time.  The  will,  moreover,  must  be  construed  as  direct- 
ing that  the  power  of  the  trustees  should  be  executed  with  the 
consent  of  the  beneficial  owner,  for  the  investment  must  be  made 
with  such  consent.  Even  if  it  should  be  considered  that  the 
power  could  not  be  sustained  to  the  extent  to  which  it  was  fram- 
ed, still  it  was  good  within  the  limits  allowed  by  the  rule  of  law, 
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and  the  Court  woutd  apportion  the  provision,  so  that  it 
might  be  held  'invalid  only  for  the  excess.    The  trus-    [*363] 
tees  had  certainly  aeted  in  that  character,  and  they  were 
therefore  now  estopped  from  repudiating  their  trust  with  respect 
to  the  timber,  and  could  not  avoid  the  responsibility  which  it  im- 
posed upon  them. 

On  the  part  of  the  defendants,  it  was  contended,  that  the  trusts 
of  the  term  were  created  to  provide  for  the  possible  deficiency  of 
the  personal  estate  to  answer  the  charges  thereon ;  and,  inas- 
much as  the  personal  estate  was  sufficient  to  pay  the  funeral  and 
testamentary  expenses,  debts  and  legacies,  and  as  the  tenant  for 
life  took  the  real  estate,  subject  to  the  current  annuities,  no  occa« 
sion  had  arisen  for  calling  the  term  in  aid.  That,  whatever  the 
fact  might  be,  as  to  the  belief,  under  which  the  trustees  had 
acied^  of  their  authorities  under  the  power,  yet  the  power  was 
void  in  law,  as,  if  not  a  new  device  to  evade  the  operation  of  the 
rule  against  perpetuities,  yet,  at  least,  a  form  of  limitation  unad- 
visedly or  incautiously  introduced,  and  liable  to  the  objections 
against  which  that  rule  is  designed  to  guard.  It  would  abridge 
the  right  of  the  tenant  in  tail  during  his  infancy,  and  might  ope- 
rate to  take  out  of  the  reaeli  of  immediate  enjoyment  a  part  of  the 
produce  of  the  estate,  of  which,  whoever  might  be  entitled  to  the 
ultimate  benefit  of  the  limitation,  the  law  gave  the  present  use  y 
and  this  enjoyment  it  might  postpone  for  an  indefinite  period, 
perhaps  for  centuries.  But  the  power  was  not  even  confined  to 
the  estate  tail ;  it  was  to  endure  ^  until  some  person  entitled  in 
possession  to  an  estate  tail,  or  some  greater  estate,  of  and  in  the 
said  manors  and  p^mises,  under  or  by  virtue  of  the  will,  should 
attain  the  age  of  twenty-one  years."  If,  therefore,  a  party  be- 
came entitled  to  the  estate  in  fee  under  the  will,  the  fee  would 
be  subject  to  the  power,  if  the  power  could  be  sustained.  A  fine 
would  not  have  the  effect  of  barring  the  power.  A  ten- 
ant *in  tail  might,  from  respect  to  the  testator,  be  unwil-  [*364] 
ling  to  suffer  a  recovery,  and  bar  all  the  limitations. 
The  feeling  might  not  be  an  usual  one,  yet  it  might,  neverthe> 
less,  exist ;  and  why  should  he,  if  he  wished  to  preserve  the 
operation  of  the  will  as  governing  the  devolution  of  the  estate,  be 
compelled  to  suffer  a  recovery  merely  to  acquire  the  ownership 
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of  the  timber  ?  His  power  was  of  a  different  nature  from  a  power 
of  sale  or  exchange :  in  the  latter  case,  the  subject  of  the  power 
was  the  estate,  or  some  substitute  for  the  estate ;  in  the  present 
case,  it  was  an  addition  of  the  fruits  of  the  estate  to  the  estate 
itself,  so  as  to  bring  a  new  property  into  settlement.  Even  in  the 
cases  of  powers  of  sale  and  exchange,  it  had  been  the  recommen- 
dation of  careful  conveyancers  to  restrict  them  within  such  limits 
as  to  avoid  all  question  of  perpetuity.  Nor  was  this  objection  an- 
swered by  suggesting  that  the  power  might  be  good  for  a  limited 
period,  although  not  to  the  extent  which  the  testator  had  pre- 
scribed. Where  was  the  limit  to  be?  Who  could  say  that  the 
testator  would  have  so  limited  the  operation  of  the  power? — and 
what  jurisdiction  had  the  Court  to  say,  that  a  restriction  which 
the  testator  intended  should  be  at  least  co-extensive  with  the 
duration  of  the  estate  tail,  and  operate  alike  as  against  all  who 
might  take  under  the  limitations  of  the  will,  should  have  the 
partial  effect  of  benefiting  certain  devisees  at  the  expense  of 
others  ?  The  cases  in  which  the  Court  would  apportion  such  a 
power,  so  as  to  give  it  a  limited  operation,  were  cases  in  which, 
before  the  Thelluson  Act,  the  provision  for  accumulation  would 
have  been  good,  and  where,  by  that  act,  the  accumulation  was 
restricted  in  extent ;  but,  where  the  provision  would  have  been 
void  in  law,  before  the  passing  of  that  act,  there  could  be  now  no 
apportionment  so  as  to  make  it  partially  effectual.  The  power 
being  void,  the  plaintiff  had  no  claim,  under  the  trusts  of 
[•365]  the  will,  to  the  money  produced  by  the  sale  of  'the  tim- 
ber. The  right,  whether  in  the  plaintiff  or  in  the  heir- 
at-law  of  the  testator,  was  a  purely  legal  rigjjt,  and  must  be  en- 
forced at  law.  If  it  was  said  that  the  trustees  were  estopped  by 
their  own  acts  from  contending  that  they  were  not  trustees  of 
the  money  produced  by  the  timber,  the  acts  referred  to  must  be 
taken  altogether,  not  some  of  them  taken  and  others  rejected. 
The  plaintiff  must,  on  that  supposition,  be  content  to  take  the 
land  which  the  trustees  had  purchased  as  representing  the  mon- 
eys which  they  had  received,  and  was  precluded  from  requiring 
more.  In  truth,  however,  the  term  "  estoppel,"  and  the  conse- 
quences sought  to  be  drawn  from  it,  were  wholly  inapplicable 
to  acts  done  under  an  erroneous  conclusion  of  law,  in  a  supposed 
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fiduciary  character,  without  any  beneficial  interest  to  be  affected 
by  them. 

On  the  question  of  the  whole  or  partial  validity  of  the  poweri 
the  cases  cited  were — Duke  of  Marlborough  v.  Earl  Godol- 
phin,(a)  Ware  y.  Polhillf{b)  Lord  Southampton  v.  Marquis  of 
Hertford,{c)  Marshall  v.  Hollowayy{d)  Boyce  v.  Hanningj{e) 
Biddle  v.  Perkins,{g)  Powis  v.  Capron,{h)  Waring  v.  Coven^ 
/ry,(i)  Wood  v.  White,{k)  Ibbetson  v.  lbbetson,{l)  Wallis  v. 
Freestonej{m)  Boughton  v.  Jafnes^{n)  Ker  v.  Lord  Dungan- 
non  ;{o)  and,  on  the  general  question  of  the  right  of  the  plaintiflf 
to  an  account  of  the  timber  felled  in  the  lifetime  of  Edward  Fer« 
rand, —  Thomas  v.  Sorrell^fj))  Pigot  v.  Bullockf{q) 
*Scorell  V.  Boxall,{r)  Power  v.  Eyre,{s)  Tooker  v,  [♦366] 
Annealeyi{t)  Waldo  v.  WaldOy{u)  Drummond  v.  Duke 
of  St.  Albans,{v)  Wilkinson  v.  Proudy{w)  Muskett  v.  HiU.(x) 

The  following  treatises  were  referred  to  in  the  argument : — 1 
Sanders  on  Uses,  194  et  seq.^  4th  ed.  2  Sugden  on  Powers,  496 
et  seq.^  6th  ed.    Lewis  on  Perpetuities,  641  et  seq. 

The  plaintifi' contended  that  the  manner  in  which  the  power 
of  exchange  had  been  executed  was,  in  a  technical  sense,  a  fraud 
upon  the  power ;  that  the  donee  of  the  power  could  not  be  per- 
mitted to  exchange  the  settled  estates  for  other  estates  of  his 
own  ;  which  in  substance,  had  been  attempted  in  this  case,  inas- 
much as  General  Twiss,  the  party  with  whom  the  exchange  had 
been  nominally  made,  was  the  trustee  of  the  Ryshworth  estate 
for  Edward  Ferrand.  The  settled  estates  were,  moreover,  of 
much  greater  value  than  the  estate  taken  in  exchange.    This  fact 

(a)  I  Eden,  404.  (ft)  1  Cell  26. 

(6)  11  Ves.  357.  (o)  1  Dr.  &  War.  509. 

(c)  2  V.  &  a  54.  (p)  Vaufh.  351. 

{d)  3  Swans.  433.  (q)  1  Ves.  Jan.  479,  484 

(«)  2Cro,SL  J«r.  334.  (r)  1  Y.  &  Jer.  390. 

C^)  4  Sim.  135.  («)  Cooper,  156. 

(A)  Id.  138,  n.  (f)  5  Sim.  335. 

(t)  1  Myl.  &  K.  349.  (u)  7  Sim.  360. 

{k)  4  Myl.  &  Cr.  460.  (v)  5  Yes.  433. 

(I)  10  Sim.  495 ;  S.  C.  5  (io)  11  Mee.  &  W.  33. 

Myl.  &  Cr.  36.  (*)  7  Scott,  854. 
(m)  10  Sim.  335. 
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appeared  upon  the  valuations,  as  compared  with  the  sums  ulti- 
mately reali2sed,  of  which  increased  sums  the  settled  estate  lost 
the  benefit,  as  they  were  applied  to  indemnify  General  Twiss, 
and  restore  the  stock  which  he  had  lent,  to  enable  the  tenant  for 
life  to  complete  the  purchase.  It  was  plain  that  an  improper  use 
had  been  made  of  the  power,  to  give  a  color  of  formality  and 
validity  to  a  transaction  which  the  will  did  not  authorize.  It 
was  only  in  a  Court  of  Equity,  that  the  tenant  in  tail  could  ob- 
tain relief  in  respect  of  this  transaction.  He  was  not  en- 
f*367]  titled  to  possession  of  *lhe  estates,  and  not  in  a  situation 
to  proceed  at  law.  If  relief  were  given  in  this  suit — the 
suit  of  the  first  tenant  in  tail,  the  inheritance  would  be  bound, 
and  no  future  tenant  in  tail  could  open  the  question. 

On  the  part  of  the  defendants  interested  in  the  question  as  to 
the  exchange,  it  was  contended,  that  there  was  nothing  to  show 
that  the  exchange  was  not  in  every  respect  fair  and  equal  at  the 
time  it  was  made,  or  that  it  was  not  then  beneficial  to  the  settled 
property.  The  buildings  which  had  subsequently  been  erected 
on  the  Bradford  and  Keighly  estate  woii)d,  in  oil  probability,  not 
have  been  built  if  that  property  had  remained  in  settlement.  But 
whether  the  power  of  exchange  was  or  was  not  duly  executed 
the  plaintiff  was  not  entitled  to  relief  in  this  suit.  If  it  was  not 
duly  executed,  owing  to  inadequacy  of  value,  or  any  other  cause, 
no  estate  passed  at  law  to  the  parties  to  whom  the  settled  estates 
were  expressed  to  be  conveyed.  What  relief,  in  fact,  could  the 
Court  give,  even  if  it  had  jurisdiction  on  the  subject?  It  could 
not  restore  the  lands,  for  the  present  owners  were  not  parties. 
What  was  the  measure  of  relief? — the  difference  between  the 
present  value  of  the  two  estates;  but  that  might  be  wholly  dif- 
ferent before  the  plaintiff  should  become  entitled  to  the  possession. 
He  might,  iu  fact,  never  become  so  entitled,  and  a  future  tenant 
in  tail  might  choose  to  retain  the  Ryshworth  estate.  The  Court 
would  not,  therefore,  interfere,  but  would  leave  the  plaintiff  to 
any  remedy  at  law  which  he  might  be  advised  to  pursue. 

On  the  questions  of  the  legality  of  the  exchange,  and  of  the 

legal  or  equitable  right  to  relief,  if  the  plaintiff  had  such  right, 

and  of  the  nature  of  the  relief,  and  the  time  and  mode 

[*368]    of  ascertaining  it,  the  following.cases  were  ^mentioned  :^ 


J 
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Sir  J.  Jackson's  Case,{a)  Hall  v.  HalleUy{b)  York  BuiU- 
i?i»s  Company  v.  Mackenziey\c)  Pulteney  v.  Warrenj{d)  Lloyd 
y.  Johnes,{e)  Mortlock  v.  Bull&rjl^g)  Read  v.  8haw,{h)  McQueen 
V.  FarqtAar,(%)  Dornford  v.  Dornford,{k)  Howard  v.  Ducane,(l) 
Grover  v.  Hugelly{m)  Bennett  v.  ColleyXn)  Attorney  Qeneral 
V.  EiLst  Retfordy{o)  Greenlaw  v.  Kingy{p)  Bridges  v-  Bran- 
Jillfiq)  Turner  v.  TrelatD7iey.{r) 


On  the  settled  eatates  bein^  cleared  of  ail  chargree  except  the  aonaitiee,  the  partjr 
entitled  to  the  poesession  sabject  to  the  term  would  be  entitled  to  the  beneficial 
enjoyment  during^  the  residue  of  the  term,  keeping;  down  the  annuities ;  and  the 
torm  would  still  be  available  for  the  annuitants  in  enfareing;  payment  of  the  an- 
nuities. 

April  8th. — Tice-Chancellor  : — One  question  raised  in  ar- 
gument was,  whether  the  trusts  of  the  term  ever  came  into  ex- 
istence, assuming  for  the  purposes  of  (he  argument  that  all  the 
charges  for  which  the  term  was  intended  to  provide  were  satis- 
fied aliunde, — not  including  in  such  charges  the  growing  pay- 
meats  of  annuities.  Now,  I  do  not  mean  to  express  any  doubt 
but  that  when  ail  the  above  charges  had  been  satisfied,  and  the 
settled  estates  were  thereby  cleared  of  all  charges  except  annu- 
ities, the  arrears  of  which  were  paid,  the  person  for  the  time 
being  entitled  in  possession  to  the  settled  estates  subject  to  the 
term  would  be  entitled  during  the  residue  of  the  term  to  the  ben- 
eficial receipt  of  the  rents  and  profits  of  the  estates,  keeping  down 
the  annuities.  It  is  clear  from  several  clauses  in  the  will, 
including  the  clause  ^declaring  the  trusts  of  the  ternii  1*^69] 
that  the  testator  contemplated  that  the  party  so  entitled 
might  be  in  possession  and  receipt  of  the  rents  and  profits  during 
the  term ;  but  I  still  think  that  any  annuitant  whose  annuity 

(a)  2  Cases  8l  Opinions,  94, 97.  {k)  13  Ves.  137. 

(ft)  1  Cox,  134.  (I)  T.  &  R.  81. 

(e)  8  Bro.  P.  C.  42,  Tom.  ed.  (m)  3  Ruse.  428. 

{d)  6  Ves.  72.  (n)  5  Sim.  181. 

{ef  9  Ves.  37.  (o)  3  Myl.  &  K.  35. 

{g)  10  Ves.  292, 308.  (p)  8  Bear,  49,  61. 

(A)  3  Suff.  Pow.  App.  604,  Ed.  7.  {q)  12 Sim. 369. 
(t)  11  Ves.  467.  (0  Id.  49, 
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should  have  been  in  arrear  during  the  term  might  have  made  the 
term  available  for  enforcing  payment  of  his  annuity.  Upon  that 
point  my  opinion  is  with  the  plaintiff.  But  this  conclusion  is 
unimportant,  unless  the  plaintiff  can  make  out  that  cutting  tim- 
ber for  the  purposes  of  settlement  was  one  of  the  trusts  of  the 
term ;  and  upon  that  point  my  opinion  is  against  him.  I  think 
the  power  to  cut  timber  for  the  purposes  of  settlement,  although 
exercisable  as  well  during  as  after  the  term,  depends  upon  the 
general  power  in  the  will,  and  is  not  one  of  the  trusts  of  the  term. 
To  show  this,  it  is  necessary,  first  and  separately,  to  consider  the 
clause  in  the  will  by  which  the  trusts  of  the  term  are  declared. 
By  that  clause  the  trustees  are  to  receive,  first,  the  rents,  issues, 
and  profits  of  the  estate ;  secondly,  the  proceeds  of  the  timber  at 
perfection  of  growth  ;  and,  thirdly,  of  the  other  wood  at  its  usual 
growth.  The  funds  arising  from  these  successive  sources  are  to 
be  applied  by  the  trustees,  until  the  debts  and  legacies  are  paid 
and  satisfied,  first,  in  the  payment  of  300/.  per  annum,  by  way  of 
jointure,  and  1000/.  per  annum  to  the  party  for  the  time  being 
entitled  to  the  settled  property  subject  to  the  term ;  then  to  the 
payment  of  all  the  costs,  charges,  and  expenses,  which  should  at- 
tend the  execution  of  the  trusts  of  the  will,  and  all  incidental  and 
other  charges  relating  thereto ;  thirdly,  to  the  repair,  order,  and 
disposition  of  the  estate;  and  lastly,  as  to  the  residue,  in  the  dis- 
charge of  the  funeral  expenses,  the  debts  and  interest  thereon, 
and  the  pecuniary  legacies  and  annuities. 

After  this  is  done,  or  a  fund  is  provided  for  these 
[*370]  ^purposes,  and  for  the  costs  of  the  trusts  of  the  term,  the 
ultimate  trust  is  to  let  the  party  entitled  to  the  possession 
of  the  estates  subject  to  the  term  into  such  possession  during  the 
residue  of  the  term  ;  and  the  annuity  of  1000/.  is  thereupon  to 
cease.  And  there  is  then  a  proviso  for  the  cesser  of  the  term, 
after  all  the  trusts  thereof  shall  have  been  fully  satisfied. 

Now,  if  the  case  rested  upon  that  part  of  the  will  alone,  it 
would,  in  my  judgment,  be  impossible  to  contend  with  effect  that 
the  trustees  were  thereby  empowered  to  cut  timber  after  the.pay- 
ments  and  charges  above  mentioned  were  provided  for.  The 
trust  is  imperative.  The  trustees  are  thereby  bound,  from  time 
to  time  during  the  term,  to  fell  and  cut  down  timber  in  its  per- 
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fection  of  growth.  The  timber,  or  its  proceeds,  and  the  other 
profits  of  the  estates,  form  a  fund  which  is  disposed  of  in  the  way 
above  stated.  Certain  annual  suras  of  ascertained  amount,  and 
certain  charges  clearly  ascertainable,  are  to  be  paid,  and  after 
all  the  trusts  of  the  same  term  shall  <*  have  been  fully  performed 
and  satisfied,"  the  term  is  to  cease.  I  scarcely  see  how  to  make 
my  conclusion  more  clear  than  it  is  upon  the  simple  statement  of 
the  facts.  It  would  scarcely  be  going  too  far  to  say,  that  the  pro- 
viso for  the  cesser  of  the  term  proves  both  the  conclusions  I  have 
stated — I  mean,  that  the  term  continued  for  the  benefit  of  con- 
tinuing annuitants,  and  for  no  other  purpose.  For,  when  all  the 
payments  and  pecuniary  charges,  except  continuing  annuities, 
had  been  made  or  provided  for,  nothing  remained  to  be  done  by 
the  trustees,  except  to  account  for  any  surplus  in  hand,  (which 
would  be  a  mere  personal  liability,)  and  to  see  to  the  payment  of 
the  continuing  annuities ;  unless  cutting  timber  for  the  purposes 
of  settlement  was  one  of  the  trusts  of  the  term.  But,  if  that  were 
one  of  the  trusts  of  the  term,  the  term  could  not  cease 
except  by  •ejffluxion  of  lime,  and  the  proviso  for  cesser  [•371] 
after  the  trusts  should  have  been  performed  would  be 
without  meaning.  I  therefore  might,  from  that  alone,  conclude, 
that  cutting  timber  for  the  purposes  of  settlement  was  not  a  trust 
of  the  term ;  and,  as  a  consequence,  that  securing  the  payment 
of  the  continuing  annuities  was  a  trust,  and  the  only  trust  re- 
maining after  the  pecuniary  charges  had  been  paid  or  provided 
for. 

But,  without  relying  upon  that,  the  clause  is,  upon  the  face  of 
it,  a  common  form,  or  too  like  a  common  form,  for  providing  by 
means  of  a  term  for  pecuniary  charges,  and  for  the  cesser  of  the 
term  when  those  charges  are  paid,  to  admit  of  my  giving  it  the 
construction  the  plaintiff  contends  for — a  construction  which  is 
clearly  uncalled  for,  because  the  general  power  to  cut  timber  for 
the  purposes  of  settlement  is  in  express  terms  given  to  the  execu- 
tors as  well  during  (but  subject  to)  the  trusts  of  the  term  as  after 
the  term  has  ceased.  And  it  is  no  answer  to  this  to  say  that 
there  was  no  practical  purpose  to  be  answered  by  thus  keeping 
the  power  to  cut  timber  for  the  purposes  of  the  term  (as  I  confine 
that  power)  distinct  from  the  general  power  to  cut  timber  for  the 
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purposes  of  settlement.  The  purposes  of  the  term  were  distinct 
from  the  proposed  conversion  of  the  timber  into  settlement,  and 
the  circumstance  that  the  same  individuals  were  trustees  of  the 
term  and  also  executors  would  make  no  difference  in  framing  the 
will,  which  is  the  only  evidence  I  have  of  the  intention. 

The  only  question,  then,  which  remains  upon  this  part  of  the 

case  is,  whether  the  clause  containing  the  general  power  to  cut 

timber  does  by  implication  show  that  cutting  timber  for  the  pur* 

poses  of  settlement  was  a  trust  of  the  term ;  and  my 

[*372]    opinion  is,  that  the  words  *of  that  clause  rather  exclude 

than  favor  such  a  construction. 

Power  is  given  to  the  trustees  to  cut  timber  as  well  during  as 
after  the  term;  an  expression  which,  in  strictness,  was  unueces- 
fiary,  if  that  power  was  already  conferred  for  the  purpose  ulti- 
mately contemplated  by  this  additional  power.    The  timber,  or 
the  proceeds  in  the  hands  of  the  executors,  is  then  made  appli- 
cable to  the  same  purposes  as  are  declared  under  the  trusts  of 
the  term,  '^  until  all  and  every  the  trusts  of  the  said  term  of 
twenty-one  years  shall  thereby,  and  by  the  ways  and  means 
aforesaid,  be  fully  and  in  every  respect  performed,  satisfied,  and 
discharged ;  and  from  and  after  such  performance,  satisfaction, 
and  discharge  thereof,"  the  executors  are  to  invest  the  residue 
iind  overplus  in  the  way  directed.    According  to  the  literal  effect 
of  these  clauses,  and,  I  think,  the  obvious  intention  of  the  testa- 
tor, the  trusts  of  the  term  were  satisfied  as  soon  as  timber  and 
other  profits  had  been  realized  sufficient  to  pay  and  provide 
for  the  pecuniary  charges  for  which  the  trusts  of  the  term  were 
expressly  intended  to  provide.    The  words ''residue  and  over- 
plus thereof"  (which  were  relied  upon)  cannot  affect  the  argu- 
ment.   There  is  ample  matter  to  satisfy  them  under  the  general 
power,  independently  of  the  term. 

I  have  dwelt  at  greater  length  upon  this  part  of  the  case  than 
I  otherwise  should  have  done,  because  the  conclusion  I  have 
come  to  makes  the  plaintiff's  right  to  relief,  in  respect  of  the  tim- 
ber cut  during  the  term,  depend  upon  the  same  question  as 
his  right  to  relief  in  respect  of  the  timber  cut  after  the  term — 
the  jurisdiction  of  the  Court  to  apportion  the  power.  Exclu- 
dii^g,  then,  the  timber  cut  during  the  term  for  the  purposes 
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•of  the  term,  as  to  which  there  is  no  question,  I  proceed    [^373] 
to  consider  whether  the  power  to  the  executors  to  cut 
timber  for  the  purposes  of  settlement  is  good  as  a  whole ;  that  is 
to  say,  good  to  the  full  extent  to  which  it  is  given. 


TreatiDf  the  authority  to  cat  timber  ae  imperativei  and  the  timber  eut  as  annual 
renta  and  profits  of  the  estate,  the  power  amounts  to  what  might  be  a  trust  for 
the  investment  of  the  rents  and  profits  in  perpetuity. 

In  considering  this  question,  I  shnll  first  suppose  the  timber  to 
stand  on  the  same  footing  as  annual  rents  and  profits,  and  that 
the  authority  given  to  the  trustees  to  cut  the  timber  for  the  pur- 
poses of  settlement  is  imperative.  In  that  view  of  the  case,  my 
opinion  is,  that  the  power  cannot  be  sustained  to  the  extent  to 
which  it  is  given.  It  is  a  power  in  trust  to  receive  and  invest 
the  annual  rents,  issues,  and  profits  of  the  estate,  until  a  tenant 
in  tail  should  attain  the  age  of  twenty-one  years, — an  event  which 
might  not  occur  for  ages, — perhaps,  never. 

The  next  question,  then,  is,  whether  I  am  right  in  considering 
the  timber  for  the  pur]X)ses  of  this  suit  as  standing  on  the  same 
footing  as  ordinary  rents  and  profits.  It  was  said  for  the  plain- 
tifi*,  that  timber  growing  on  an  estate  was  part  of  the  inheritance, 
and  that,  owing  to  the  slowness  of  its  growth,  it  could  not  be 
considered  in  the  light  of  ordinary  rents  and  profits, — and  for 
some  purposes,  and  in  some  sense,  these  propositions  may  both 
be  true.  But  the  argument  which  requires  me  to  treat  the  tim- 
ber otherwise  than  as  rents  and  profits,  for  the  purposes  of  this 
suit,  appears  to  proceed  upon  a  fallacy.  Timber  upon  parts  of 
an  estate  must,  for  the  present  purpose,  be  considered  and  treated 
in  the  same  way  as  it  would  be  in  the  case  of  a  timber  estate. 
Now,  it  could  not,  I  apprehend,  be  effectually  argued  that  the 
rents  and  profits  of  a  timber  estate,  being  let  on  lease,  could  be 
made  the  subject  of  accumulation,  or  of  remote  settlement^ 
to  which  the  rents  *of  an  ordinary  estate  could  not  be  [*374] 
subjected ;  and  if  that  may  be  assumed,  it  is  difficult  to 
understand  why  the  circumstance  that  the  owner  is  his  own 
farmer  should  make  a  difference.  The  fallacy  is  in  applying  to 
a  timber  estate  observations  which  apply  only  (if,  indeed,  in  law 
they  do  apply)  to  a  single  tree.    The  owner  of  a  timber  estate 
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buys  it  with  reference  to  an  annual  return,  as  much  as  he  does 
an  estate  not  having  timber  on  it.  He  can  tell  what  rent  by  the 
year  he  gets  from  his  woods  with  as  much  exactness  as  from  any 
other  part  of  his  estate.  If  I  were  to  admit  that  timber  was  not 
to  be  regarded  as  the  other  profits  of  a  settled  estate  upon  the 
ground  only  of  the  slowness  of  its  growth,  it  would  not  be  easy 
to  avoid  the  application  of  the  same  reasoning  to  underwood. 
Underwood  is  not  cut  annually  from  the  same  stool.  The  aver- 
age cutting  from  one  i^ool  is  once  only  in  twelve  or  fourteen 
years.  The  argument  supposes  that  nothing  is  to  be  regarded 
in  the  light  of  profits  of  a  landed  estate  except  what  is  gathered 
annually ;  and,  if  that  argument  were  to  be  admitted,  it  would  go 
far  to  take  all  timber  estates,  and,  as  a  consequence,  all  timber, 
out  of  the  rulp  of  law  against  perpetuities. 


Timber,  ou  an  estate  in  strict  settlement,  if  regarded  as  part  of  the  inheritance,  is 
yet  not  preserved  from  alienation  daring  the  infancy  of  the  tenant  in  tail ;  and 
the  settlor  cannot  superadd  to  the  tenancy  in  tail  a  provision  which  would  ren- 

•  der  the  timber  inalienable  daring  such  infancy. 

If,  however,  I  am  wrong  in  considering  timber  in  the  same 
light  as  annual  rents  and  profits, — if,  as  the  plaintiff  contends, 
timber,  until  actually  severed,  should  be  considered  parcel  of  the 
inheritance, — my  conclusion  would  be  the  same.  For,  clearly, 
it  is  as  parcel  of  the  inheritance  distinguishable  from  the  rest  of 
the  inheritance  in  this  respect — that  it  is  alienable  during  the  in* 
fancy  of  the  tenant  in  tail,  which  the  corpus  of  the  estate  is  not. 
The  law,  which  admits  of  a  strict  settlement,  admits  that  the 
corpus  of  the  estate  may  be  inalienable  for  centuries,  by  reason 

of  disabilities  which  the  law  imposes.[l]  But  it  is  another 
[•375j    question  whether  the  •settlor  may  superadd  a  disability, 

by  making  that  also  inalienable  for  centuries,  the  enjoy- 
ment of  which  by  law  is  not  suspended  for  an  hour.  It  is  mate- 
rial, in  considering  questions  like  these,  to  bear  in  mind,  that,  aU 

[1]  As  to  the  creation,  form  and  nature  of  a  strict  settlement,  see  Rochford  r. 
Fitxtnawrice,  1  Coon.  &,  Law.  158,  71,  77 ;  Douglas  v.  Congreve,  1  Beav.  71 ; 
Banket  v.  Tke  Baroneu  he  Dtapeneer,  10  Sim.  576,  594 ;  Gravet  ▼.  Hieks,  11 
Sim.  536,  549.  2  Story's  Eq.  Jurisp.  ^  983. 
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though  by  force  of  a  strict  settlement,  which  the  law  allows,  the 
corpus  of  an  estate  may  be  rendered  inalienable  for  an  indefinite 
time,  the  rents  and  profits  are  in  a  course  of  uninterrupted  enjoy- 
ment and  distribution  as  part  of  the  personal  estate  of  the  tenant 
in  tail,  though  an  infant ;  and  this  observation  applies  as  well  to 
the  timber  growing  on  the  estate  of  an  infant  tenant  in  tail,  as  to 
the  other  profits  of  the  estate.  To  sustain  this  timber  trust  to 
the  full  extent  would  be  to  allow  a  party,  by  his  own  act,  to 
make  that  inalienable  for  ages  which  by  law  is  alienable  not- 
withstanding infancy.  I  think  the  case  of  Ware  v.  PolhiU{a) 
and  the  principles  laid  down  in  Ibbetson  v.  Ibhetson  require  this 
decision  from  me,  without  calling  in  aid  the  observation,  that  the 
tenant  in  tail  cannot  be  restrained  from  committing  waste,  Duke 
of  Marlborough  v.  Earl  Oodolphin,{b)  and  without  reference  to 
the  argument,  that  the  trust  in  this  case  is,  in  effect,  a  trust  for 
accumulation.  If,  then,  I  am  to  consider  the  power  to  the  ex- 
ecutors to  cut  timber  for  the  purposes  of  settlement  as  impera- 
live, — as  a  trust  which  this  Court  would  enforce  in  derogation 
of  the  right  of  the  tenant  in  tail  to  cut  timber  during  infancy, 
— my  opinion  is  against  the  power  to  the  extent  to  which  it  is 
given. 


If  the  power  of  the  trnetees  to  cot  timber  for  the  purpoees  of  MttlemeDt  be  pennk- 
■t?e  onlyi  and  not  imperatiTef  it  is  at  least  coocurrent  with  the  right  of  the  in- 
fant tenant  in  tail  to  the  timber,  and,  to  the  extent  in  which  it  derogates  ttom 
that  right,  it  is  liable  to  the  objection  of  creating  a  perpetuity. 

The  next  question,  then,  is,  whether  I  am  right  in  regarding 
the  power  to  cut  the  timber  for  purposes  of  settlement  as  impera- 
tive, and  whether  a  merely  permissive  power  to  do  so  would 
make  any  difference  in  the  argument.  I  notice  this,  because 
(upon  the  wording  of  this  will)  there  might  be  ground 
for  contending  that  the  *power  to  cut  timber  for  the  pur-  [*376] 
poses  of  the  term  is  distinguishable  from  the  power  to 
cut  timber  for  the  purposes  of  settlement — the  former  being  in 
terms  imperative,  the  latter  (in  terms  perhaps)  permissive  only. 
Now,  a  merely  permissive  power  in  the  executors  might  not  ne- 

(a)  11  Vei.  257.  {})  f  EJen,  404. 
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cessarily  prevent  an  infant  tenant  in  tail  from  cutting  timber  by 
his  guardian.  The  power  in  the  executors  might  be  subordinate 
to  the  right  of  the  infant  tenant  in  tail ;  and,  if  it  could  be  made 
out  that  the  right  of  the  infant  tenant  in  tail  to  cut  timber  was 
in  no  respect  restrained  by  the  power  in  the  trustees, — that  the 
trustees  could  cut  such  timber  only  as  the  infant  tenant  in  tail 
elected  to  leave, — the  argument  might  be,  that  the  power  of  the 
trustees  was  a  power  to  cut  with  consent  only ;  in  which  view 
of  the  case,  an  argument  might  be  raised  in  favor  of  the  power. 
That  is  not  the  case  made  by  this  bill— nor  did  the  argument  at 
the  bar  go  that  length — nor  do  I  think  the  will  admits  of  that 
construction.  The  right  of  the  executors,  to  say  the  least  of  it, 
is  concurrent  with  that  of  the  infant,  and  if  (as  was  argued)  the 
Court  ot  Chancery  would  adjust  the  concurrent  rights,  in  case 
they  should  become  conflicting,  the  observation  would  remain, 
that,  to  whatever  extent  the  rights  of  the  executors  was  esta- 
blished at  the  expense  of  the  tenant  in  tail,  to  that  extent  the  ob- 
jections already  pointed  out  would  apply  to  the  case.  My  opin- 
ion is,  that  the  timber  trust  cannot  be  sustained  to  the  full  extent 
to  which  it  goes,  and,  consequently,  that  it  must  fail  altogether, 
unless  ]  am  at  liberty  to  model  it. 


WheUier  a  power  not  to  effect  a  single  act  at  a  period  too  remote,  bat  to  do  me* 
cemfe  acts  from  time  to  time,  each  being  jpro  tanto  an  exact  falfilment  of  the 
intention  of  the  testator,  may  not  be  apportioned  and  sustained,  so  far  as  its 
operation  in  each  case  does  not  invade  the  rule  against  peipetnities,  and  held 
▼Old  only  from  the  time  that  it  would  begin  to  infringe  that  rule, — Qumre, 

Am  I,  then,  at  liberty  to  apportion  this  power,  so  as  to  sustain 
it  in  any  measure?  Some  points  bearing  upon  this  question  are 
settled  both  by  authority  and  principle.    If  an  estate  be  limited 

by  will,  so  that  by  possibility  it  may  not  take  effect  until 
[*377]    a  period  more  remote  from  the  *testator*s  death  than  the 

law  allows, — or,  if  an  attempt  be  made  to  sever  the  rents 
and  profits  from  the  legal  ownership  of  an  estate  for  a  time  that 
may  extend  beyond  the  period  allowed  for  executory  devises,  or 
trusts  for  accumulation,  and  to  give  them  to  a  person  who  may 
not  come  into  existence  until  after  that  period, — the  limitation  is 
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void :  Ware  ▼.  Polhillf{a)  Lord  Southampton  v.  Marquis  of 
JSert/ordj{b)  Marshall  v.  HoUowa]f^(c)  Ibbetson  v.  lbbeison.{d)[2] 
Andf  if  in  such  cases  the  will  of  the  testator  resolves  itself  into  a 
single  intention  that  a  particular  act  shall  be  done,  or  a  particu- 
lar limitation  shall  take  effect,  at  a  period  which  possibly  may 
be  more  remote  than  the  law  allows,  in  favor  of  a  party  designa- 
tedy  it  is  obvious  that  the  Court  may  not  be  able  to  model  the 
power,  and  at  the  same  time  give  effect  even  in  part  to  the  actual 
intention  of  the  testator,  and  the  limitation  may  necessarily  be 
void  in  toto.  But  I  cannot  see  why  such  cases  are  to  furnish  a 
rule  for  other  cases  in  which,  at  the  death  of  the  testator,  the  state 
of  parties  is  such,  that  some,  at  least,  of  the  estates  given  by 
his  will  may  be  supported,  though  others  may  be  too  remote.[3] 
Thus  in  the  case  of  Lord  SotUhampton  v.  Marquis  ofHertford^ 

(•)  11  Ves.  357.  (e)  3  Swans.  4.32. 

(»)  3  V.  &  B.  54.  {d)  10  Sim.  495  ;  S.  C,  5  Myl.  &  C.  S6. 

[9]  Aoooni,  HawUy  t.  Jame9,  16  Wend.  61 ;  S.  C.  5  Paige,  318;  Oott  t.  Cook^ 
7  Paige,  521 ;  Hon9  t.  Van  SckaUk,  20  Wend.  564 ;  S.  C.  7  Paige  221 ;  Thomp- 
9on  ▼.  CUndeningt  1  Sand.  Ch.  Rep.  387,  395.  In  Ibbetton  ?.  Ibdetwn,  when  the 
caae  came  before  him  on  appeal,  (5  Myl.  &  Cr.  26)  Lord  Cottenham  said ;  **  The 
claim  under  the  gift  to  the  fint  tenant  in  tail  of  the  age  of  twenty-one  who  should 
be  in  poaManon  of  the  testator's  mansion  house,  u  clearly  too  remote.  There 
might  be  successive  tenancies  in  tail,  lasting  for  any  number  of  years,  without  any 
one  tenant  in  tail  in  possession,  attaining  twenty-one  ;  and  as  the  estate  could  not 
remain  suspended,  if  such  contingency  should  not  happen  within  the  period  limited 
by  the  rule  of  law,  so  the  poasibility  of  such  contingency  not  happening  within  the 
limited  period  renders  the  gift  void,  although  the  contingency  has  in  fact  hap- 
pened within  that  period." — A  gift  is  too  remote,  unless  according  to  the  intention 
of  the  testator,  some  person  must  necessarily  be  in  existence,  with  legal  power 
to  dispose  of  the  property,  within  the  period  limited  by  the  rules  of  law.  Curtis  y, 
Lukin,  5  Beav.  147.  A  gift  must  not  only  vest  within  the  time  limited  by  the 
mle  against  perpetuities,  but  the  interests  of  the  respective  parties  in  the  property, 
must  be  capable  of  ascertainment  within  that  period,  otherwise  the  gift  will  be 
void.     Ibid. 

[3]  *'  I  admit,  that  where  a  future  interest  in  an  estate  is  so  given,  that  by  possi- 
bility it  may  not  take  effect  in  possession  until  a  period  more  remote  than  the 
law  allows,  that  devise  may  be  void  from  the  beginning,  as  tending  to  a  perpe- 
toity.  Bat  where  the  will  declares,  that  objects  are  to  take  in  succession,  there  is 
no  reason  why  I  should  hold  the  will  void,  as  to  thooe  objects  to  whom  an  interest 
not  extending  beyond  their  own  lives,  is  given  immediately  at  the  testator's  death." 
Wigrane  V.  C.  Liley  v.  Kay,  1  Hare,  583.  See  Banktt  v  The  Baronen  Le  De^ 
tpeneer,  10  Sim.  576. 
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an  attempt  was  made  to  accumulate  the  rents  and  profits  of  an 
estate,  for  the  benefit  of  a  party  who  by  possibility  might  not 
have  come  into  existence  for  ages.  Mow,  it  is  admitted  on  all 
hands,  that  the  validity  of  the  limitations  in  a  will  must  be  de- 
termined at  the  death  of  the  testator,  and  not  by  events ;  and 
upon  that  principle  the  power  in  that  case  could  not  be  sustained 
to  the  extent  to  which  it  was  given.  It  was  therefore  wholly 
void,  unless  it  could  be  modelled.    But,  could  it  be  modelled 

so  as  to  preserve  even  partially  the  intention  of  the  tes- 
[*378]    tator  ?    If  the  *Conrt  had  sustained  the  Accumulation  for 

a  period  allowed  by  law,  for  what  purpose  could  it  have 
done  so?  The  trust  of  this  limited  accumulation  would  have 
been  void,  on  the  ground  that  it  was  given  to  a  person  who  by 
possibility  might  not  be  born  for  a^^es.  The  objection  to  such  a 
trust  of  the  limited  accumulation  was  the  same  as  that  of  the 
whole  accumulation  directed  by  the  will,  and  the  Court,  there- 
fore, by  stopping  the  accumulation  at  any  given  point,  would 
not  even  partially  have  advanced  the  intention  of  the  testator ; 
the  whole  was  therefore  necessarily  void.  The  same  observa- 
tions occur  upon  Marshall  v.  Holloway.  Ware,  v  PolhiU^  I 
admit,  requires  more  explanation ;  but,  as  the  first  tenant  for 
life  was  dead  before  the  question  arose,  the  case  is  not  upon  the 
facts  a  decision  against  the  validity  of  the  power  during  such 
first  life  estate.  If  Lord  Eldon,  in  that  case,  liad  said  only  that 
the  question,  whether  the  power  might  not  have  been  exercised 
during  the  life  of  Nathaniel  Polhill,  the  deceased  tenant  for  life, 
did  not  arise, — that  he  only  had  to  decide  whether  it  could  be 
exercised  thereafter, — and  that,  being  of  opinion  it  could  not  be 
so  exercised,  he  held  it  void,— -that  case  would  have  presented 
comparatively  little  difficulty.  But  that  is  not  Lord  Eldon's  lan- 
guage. On  the  third  occasion  of  his  mentioning  the  case,  be 
8ays,(d)  "  Upon  further  consideration  as  to  the  leasehold  estate, 
I  think  that  power  of  sale  is  void,  for  it  may  travel  through  mi- 
norities for  two  centuries.  And  if  it  is  bad  to  the  extent  to  which 
it  is  given,  you  cannot  model  it  to  make  it  good.  I  think  the 
soundest  ground  is  that  the  power  is  bad."    The  difficulty  arises 

(a)  11  Vm.  260. 
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out  of  the  words  used,  and  not,  perhaps,  necessarily  out  of  the 
facts  of  that  case.  If  the  eflfect  of  Lord  Eldon's  language 
might  be  reduced  *within  the  exigencies  of  the  case  be-  [*379] 
fore  him,  and  if  that  language  had  not  commonly  re- 
ceived (in  the  case  of  powers)  a  construction  co-extensive  with 
the  full  meaning  of  Lord  El  don's  words,  abstracted  from  the 
facts  of  the  case,  I  should  have  thought  that  an  apportionment 
of  the  power  in  this  case  would  not  conflict  with  Ware  v.  PolhiU. 
The  case  of  Ware  v.  PolhiU  may  be  thus  explained.  If  the 
power  of  sale  had  not  been  given,  Nathaniel,  the  infant  tenant  in 
tail,  would  have  taken  absolutely :  also,  if  the  power  had  been 
confined  to  his  minority,  his  interest  would  have  been  absolute, 
subject  only  to  the  discretionary  power  in  the  trustees  to  sell ; 
and,  as  that  discretionary  power  was  not  exercised  in  his  life- 
time, his  interest  became  absolute  at  his  death.  If,  therefore,  in 
Ware  v.  PolhiU,  Lord  Eldon  was  of  opinion  that,  at  the  death 
of  the  testator,  the  power  could  not  be  good  beyond  Nathaniel, 
(the  deceased  tenant  for  life,)  his  decision  in  favor  of  the  abso- 
lute interest  of  Nathaniel  (the  deceased  tenant  in  tail)  in  the 
leaseholds  must  have  been  the  same,  whether  the  power  was  void 
from  the  beginning,  or  void  only  so  far  as  it  extended  beyond 
Nathaniel  the  tenant  for  life.  Ihbetaon  v.  Ibbetson  falls  within 
the  like  observation.  Sir  Charles  Ibbetson,  the  first  tenant  for 
life,  was  dead :  the  Vice-chancellor  of  England  expressly  saved 
the  question,  whether  the  bequest  might  not  have  been  good 
during  the  life  of  Sir  Charles  Ibbetson ;  and  there  is  nothing  in 
Lord  Cottenham's  judgment  on  the  appeal  inconsistent  with  the 
validity  of  the  limitation  for  the  life  of  Sir  Charles.  And  I  can- 
not but  tliink,  that,  consistently  with  those  cases,  a  trust  like 
that  in  question  in  the  present  case, — a  trust  to  be  carried  out  by 
successive  acts,  to  be  done  from  day  to  day,  each  of  which,  as 
far  as  it  goes,  is  an  exact  fulfilment  of  the  testator's  intention, 
both  as  to  the  thing  to  be  done,  and  the  party  to  be  benefited, — 
is  a  trust  which  may,  perhaps,  be  executed  within  the 
limits  of  a  life  estate  commencing  at  the  *death  of  the  [*380] 
tesiator,  though  void  for  the  excess.  The  principle  in- 
volved in  the  cases  I  have  referred  to  appears  to  me  only  to  have 
decided  that  a  power  shall  not  be  modelled,  when  by  so  doing  the 
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intention  cannot  even  partially  be  effected.  I  think  the  case  I 
have  suggested  would  be  more  properly  assimilated  to  the  cases 
under  the  Thelluson  Act,  or  to  devises  of  estates,  the  earlier  of 
which  are  good  at  the  death  of  the  testator,  and  the  more  remote 
only  void  for  remoteness,  than  to  the  cases  above  cited.[4] 
Why  should  not  Courts  of  Justice  apply  the  general  direc- 
tions in  a  will  to  the  circumstances  of  the  cose,  as  they  exist 
at  the  death  of  the  testator,  in  the  same  manner  as  be  might 
have  himself  specifically  applied  them  to  (he  same  circumstan- 
ces,— sustaining  those  directions  which  he  might  lawfully  have 
given  7 

If  these  observations  in  favor  of  modelling  a  power  like  the 
power  in  question,  deserve  any  attention,  the  plaintiff  may  by 
possibility  obtain  some  benefit  from  them  elsewhere.  Bat  the 
proposition  that  a  power,  (the  lan^ruage  of  Lord  Eldon  in  Ware 
V.  Polhilli  is  confined  to  that)  tending  to  a  perpetuity,  and  which 
cannot  be  sustained  to  the  full  extent,  is  void  in  toto,  and  cannot 
be  modelled,  has  so  often  been  stated,  without  reference  to  the 
distinction  which  I  have  pointed  out,  that  I  do  not  think  I  ought 
in  this  place  to  do  otherwise  than  follow  the  language  of  Lord 
Eldon,  in  the  concluding  passage  of  his  judgment  in  Ware  v. 
PolhUlj  although  that  language  appears  to  me  to  have  been  more 
extensive  than  the  facts  of  the  case  required. 

With  respect  to  the  other  cases,  Boyce  v.  Hanning^{a)  for  ex- 
ample, which  are  said  to  conflict  with  Lord  Eldon's  de- 
[*381]  cision  in  Ware  v.  PolhiU,  it  is  sufficient  to  *refer  to  the 
instances  of  unrestricted  powers  of  sale  and  exchange 
which  have  been  held  to  be  good  within  certain  periods,  without 
deciding  whether  they  are  good  for  all  time.  A  decision  that 
such  powers  are  good  for  a  limited  time,  and  bad  for  the  excess, 
might  appear  to  be  an  authority  for  the  plaintiff  in  this  case ;  but, 
without  such  a  decision,  the  cases  do  not  help  him,  even  in  form. 
A  decision  that  such  general  powers  are  good  for  all  time(6) 
would  destroy  altogether  the  inference  the  plaintiff  has  drawn. 

(a)  2  Cro.  &  Jer.  334.  (i)  See  1  Soifden  on  Fowen,  180,  ■.  3. 

[4]  (yNeil  ▼.  Ltteof,  3  Keene,  313 ;  Webb  t.  Webb,  3  Bear.  494;  Sapm,  pi 
377  n.  (3.) 
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But,  with  respect  to  powers  of  sale  aud  exchange,  leasing,  and 
other  like  powers,  it  is  by  no  means  clear  that  they  are  analogous 
to  cases  like  the  present.[6]    The  reasoning  upon  them  has  distin- 
guished them  from  cases  like  the  present,  in  which  the  attempt  of 
the  testator  is  to  withdraw  from  present  enjoyment  the  profits  of  or 
interest  in  land,  which,  but  for  the  power  objected  to,  would  be 
alienable,  notwithstanding  the  strict  settlement  of  the  corpus  of 
the  estate,  inasmuch  as  powers  of  sale  and  exchange,  leasing,  and 
the  like,  do  not  tend  to  perpetuities.    It  has  been  said,  indeed,  that 
they  relax  the  restraint  which  a  common  settlement  imposes ;  and 
that  they  are  mere  words  of  management  of  estates.    If  the  decis- 
ions upon  them  have  proceeded  upon  such  reasoning,  they  are  not 
authorities  for  cases  falling  within  the  objection  as  to  perpetuities. 
A  final  attempt  to  bring  into  settlement  the  timber  actually  cut 
was  made  upon  the  authority  of  the  cases  of  Thoker  v.  Annes- 
leyi{a)  and  Waldo  v.  Waldo.{b)    I  have  repeatedly  made  orders 
in  the  form  of  the  order  in  the  former  case.[6J    But  I  have  done 
so  upon  the  assumption  that  that  order  applied  only  to  two  spe- 
cies of  timber — namely,  timber  in  a  state  of  decay,  and 
timber  which  *would  be  prejudicial  to  other  trees,  in    ['382] 
both  of  which  cases  it  would  be  for  the  benefit  of  all  par- 
ties to  have  the  timber  felled  and  sold.    If  the  order  means  more 
than  that,  it  does  more  than  the  course  of  the  Court  warrants : 
Waldo  V.  Waldo  purports  to  go  no  farther  in  principle.    I  dis- 
claim all  right,  in  cases  like  this,  to  do  more  than  preserve  the 
property.    The  Court  does  not  cut  timber  in  such  cases,  only 
because  a  provident  owner  might  do  so :  Hussey  v.  Hus8ey.{c) 
In  this  case  the  timber  was  cut  upon  a  totally  different  principle, 
and,  if  the  power  under  which  it  was  cut  be  void,  the  right  to 
it  must  be  found  out  of,  aud  not  in,  the  trusts  of  the  will.[7J 

(a)  5  Sim.  335.  (<r)  5  Mad.  44. 

(Jk)  7  Sim.  261.    [S.  C.  19  Sim.  107.] 

[5]  WheUier  a  power  of  lalo  indefinite  ae  to  time,  may  not  be  Talidly  ezereieed, 
doring  the  preecribed  legal  limttii  althongh  void  for  the  exeeei,  See  Wood  ▼.  WhiU, 
4  Myl.  it  Cr.  460. 

[6]  At  in  TolUmae\9  ▼.  ToUemacKtt  1  Hare,  456 ;  and  by  Vice  Chancellor 
Knight  Bmce»  in  C9n—U  t.  Boll,  1  Yo.  dt  Coll.  C.  C.  569. 
[7]  Eitatee  were  deyised  to  A.  in  fee,  in  tnut  to  eettle  them  on  B.  for  life,  t%» 
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The  question,  then,  is,  to  whom  does  the  timber  or  its  proceeds 
teloDg?  If  I  am  to  consider  Edward  Ferrand  as  a  stranger  and 
wrong  doer,  for  a  wrong  has  certainly  been  committed,  and  that 
to  the  damage  of  the  tenant  in  tail,  the  answer  to  the  question,  I 
apprehend,  is  this — the  timber  cut  before  1817  (the  death  of 
Charlewood)  belonged  to  the  estate  of  Charlewood,  who  has  dis- 
claimed upon  the  record.  The  timber  cut  between  1817  and 
1837,  the  death  of  Edward  Ferrand,  would  be  the  property  of 
the  plaintiff.  But  his  right  to  that  timber,  as  against  Eklward  or 
his  estate,  is  a  legal  right ;  and  I  must  either  leave  the  plaintiff 
to  his  remedy  at  law,  or  give  him  relief  here,  subject  to  all  legal 
defences  of  which  the  defendant  might  avail  himself  in  an  action 

mftioder  to  C.  for  life,  without  impeachment  of  watte,  remainder  to  C's  first  aad 
other  sons  in  tail.    Soon  after  the  testator's  death,  A.  with  the  consent  of  B.  and 
C.  cut  and  sold  some  timber  on  the  estates  which  was  groingr  to  decayi  and  invested 
the  proceeds  in  consols.    Afterwards  a  suit  was  instituted  by  C.  against  A.,  B.  and 
C.'s  infant  eldest  son,  in  which  the  stock  was  ordered  to  be  transferred  into  Covrt 
The  Court  having  ascertained  the  circumstances  under  which  the  timber  had  been 
cut,  ordered  the  dividends  of  the  stock  to  be  paid  to  B.  for  life ;  and  afterwards  B. 
having  died,  the  capital  to  be  transferred  to  C.    Shadwell  V.  C.  "  I  do  not  recol- 
lect that  this  precise  point  has  ever  before  been  brought  before  the  Court    I  re- 
member very  well,  that  when  the  case  of  Tooker  v.  AnneeUy,  (5  Sim.  5235,)  was 
brought  before  me,  I  felt  compelled,  by  the  mode  in  which  Sir  EL  Sugden  argued 
the  case,  to  look  into  all  the  cases  on  the  subject ;  and  they  amounted  only  to  this, 
that  where  this  Court  does  interfere  when  timber  has  been  cut,  it  will  go  on  to 
make  an  application  of  the  produce  of  the  timber,  which  constitutes  a  part  of  the 
inheritance,  by  investing  it  in  the  three  per  cents,  and  will  order  the  dividends  to 
be  paid  to  the  party  entitled  in  possession." — ■*  Where  by  the  act  of  the  Court,  or 
by  the  act  of  a  trustee  out  of  Court,  which  the  Court  has  adopted,  timber,  which  is 
part  of  the  inheritance,  has  been  converted  into  consols  and  the  Court  has  dealt  with 
the  fond  as  representing  the  inheritance,  by  giving,  in  commutation  for  the  rights 
of  the  tenant  for  life  impeachable  of  waste,  the  interest  produced  by  the  investment 
in  consols,  I  think,  that  where  the  estate  of  the  tenant  for  life  has  ceased,  tba  Court 
has  only  to  consider  the  estate  of  the  person  next  in  succession  ;  and  if  he  is  un- 
impeachable of  waste,  and  asks  for  the  corpus  of  the  fund,  he  asks  for  that  which 
he  would  have  been  entitled  to  if  he  had  exercised  that  power  which  the  law  gives 
him  a  right  to  exercise  when  he  comes  into  possession.    In  strict  analogy  to  this, 
when  the  estate  of  the  person  in  remainder  comes  into  possession  in  the  shape  of 
an  estate  for  life,  unimpeachable  of  waste,  the  perM>n  having  that  estate  is  entitled 
to  take  that  portion  of  the  inheritance  which  is  represented  by  the  proceeds  of  the 
timber  cut."    Waldo  v.  Waldo,  (May  1841,)  19  Sim.  107,  S.  C.  (Jan.  1835)  7  Sim. 
361.    And  see  Lewio  BowWe  eaoe,  11  Rep.  79,  b.  83,  b.;  Denton  v.  Denton,  7 
Beav.  388,  393. 
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at  law  with  respect  to  that  claim ;  and  the  Statute  of  Limitations 
would,  I  apprehend,  be  one  of  those  defences.  But  (bat  is  a  con- 
sideration which  1  need  not  pursue ;  for,  if  the  plaintiff  has  any 
remedy  against  the  estate  of  Edward,  I  shall  leave  him  to  seek 
that  remedy  at  law.  If,  on  the  other  hand,  I  am  to  consider  the 
trustees  as  the  wrong-doers,  and  also  consider  them  as 
strangers,  the  observations  are  the  same  as  I  have  *ap-  [*383] 
plied  with  reference  to  the  claim  on  the  estate  of  Edward. 
If,  again,  according  to  Mr.  Turner's  argument,  founded  upon  the 
cases  cited,  I  am  to  consider  the  trustees  as  having  an  estate  or 
interest  in  the  timber  upon  a  void  trust,  the  heir  at  law  of  the 
testator,  and  not  the  plaintiff,  would  be  entitled  to  all  the  timber 
cut  in  the  lifetime  of  Edward.  For,  upon  that  supposition,  the 
cutting  would  be  lawful,  and  the  trust  alone  would  fail. 


ExeoQlon,  cottiiig  timber  upon  a  rappoied  tni>t,  afterwards  held  td  be  Toid,  might 
be  pemnally  chargeable  in  equity  as  tmstees  for  the  owner  of  the  timber,  if 
they  acted  fraodnlelitly  or  if  they  retained  the  proceeds  of  the  timber,  or  gained 
any  benefit  by  it ;  but  not  if  they  acted  by  mere  mistake,  and  held  no  part  of 
the  proceeds  in  their  hands.  In  the  latter  case,  the  execatofs  might  be  regarded 
in  equity  as  strangers,  who,  under  a  mistaken  sapposition  of  right,  had  done  a 
legal  wrong)  for  which  there  was  a  legal  remedy.  «. 

The  fact  that  the  legal  remedy  which  existed  is  obstructed  or  lost  by  lapse  of  time 
is  no  ground  for  the  interposition  of  a  court  of  equity. 

The  plaintiff,  however,  made  another  point  against  the  execu- 
tors, as  a  ground  upon  which  an  account  of  the  timber  cut  in  the 
lifetime  of  Edward,  subsequent  to  Charlewood's  death,  should  be 
decreed  in  this  Court.  The  argument,  as  I  understand  it,  was 
this — that  the  executors  cut  the  timber  in'the  character  of  trus- 
tees, and  that  they  are  estopped  from  saying  they  are  not  trustees 
of  the  proceeds  for  the  rightful  owner  of  those  proceeds.[8]  The 
plaintiff—- denying  that  the  executors  had  any  estate  or  interest 
in  the  timber,  and  insisting,  that,  if  the  trust  is  void,  the  power 
to  cut  was  void  also-^says  he  is  such  rightful  owner,  and  that 
the  executors  are  his  trustees  of  the  proceeds  of  the  timber.  The 
effect  of  this  argument,  if  admissible,  would  be  to  make  the  exec- 
utors accountable  in  this  Court  as  trustees,  and  to  deprive  them 
also  of  any  defence  they  might  otherwise  have  at  law,  founded 

[8]  Campbell  r.  Jokntton,  1  Sand.  Ch.  Rep.  14d< 
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upon  the  Statute  of  Limitations.  Now,  if,  in  thLs  case,  the  exec- 
utors had  SLXiy  part  of  the  proceeds  of  the  timber  in  their  hands, 
or  they  had  gained  any  benefit  themselves,  or  if  their  conduct 
were  in  any  degree  impeachable  for  fraud,  or  for  anything  but 
innocent  mistake,  I  need  scarcely  say  I  should  be  glad  to  find  I 
might  lawfully  avail  myself  of  the  plaintiff's  argument  to  give 
him  that  relief  to  which  the  circumstances  supposed  might  entitle 
him  against  the  executors.  But,  if  the  case  is  that  the  mistake 
under  which  I  now.  suppose  the  executors  to  have  acted  was 

an  innocent  mistake,r-a  mistake  into  which  the  plaintiff 
[*384]    *can  scarcely  be  heard  to  say  a  cautious  party  might  not 

have  fallen, — if  there  has  been  no  profit  either  sought  or 
acquired  by  the  executors,  and  no  fraud  imputable  to  them, — it 
becomes  a  serious  question,  whether  I  ought  (if  1  lawfully  could 
do  so)  to  resort  to  the  doctrine  of  estoppel,  the  benefit  of  which 
the  plaintiff  asks,  for  the  purpose  only  of  depriving  an  innocent 
party  of  a  legal  defence.  This  question  has  led  me  to  consider 
whether  the  argument  for  the  plaintiff  does  not  prove  too  much ; 
or,  rather,  whether  it  is  possible  to  carry  it  out  in  all  its  legiti- 
mate consequences.  If  I  am  to  consider  the  executors  as  trustees 
by  estoppel  only,  upon  what  trust  am  1  to  charge  them?  The 
trust,  or  supposed  trust,  upon  which  the  timber  was  cut  was  that 
which  I  have  decided  to  be  void.  How,  then,  am  I  to  deal  with 
the  executors  upon  the  important  question  of  discharge  and  just 
allowance?  I  cannot  deal  with  these  questionis  upon  the  footing 
of  a  void  trust ;  and  the  consequences  of  charging  them  as  trus- 
tees, by  estoppel  only,  would  be,  that  1  must  charge  them  with 
all  the  timber  cut,  without  the  power  of  allowing  them  one  far- 
thing of  discharge,  and  that  although  they  should  prove  that 
every  portion  of  it  had  been  applied  in  strict  conformity  with  the 
supposed  trust  upon  which  they  cut  it.  If  the  trust  is  void,  and 
if  the  heir-at-law  has  no  interest  in  the  timber,  the  only  measure 
of  the  plaintiff's  right  is  the  full  value  of  the  timber  cut  since 
1817,  and  that  I  cannot  give  him  in  this  Court  as  matter  of  right, 
without  doing  injustice  to  the  executors,  except  by  giving  him 
his  legal  rights  subject  to  all  defences  which  the  executors  might 
make  at  law.  I  think  I  am  bound  to  treat  this  part  of  the  case 
as  one  in  which  a  stranger,  under  an  innocent  but  mistaken  sup- 
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position  of  right,  has  done  a  legal  wrong  for  which  the 

law  has  provided  a  legal  remedy.    This  would  be  *my    [*386] 

decision,  (no  injunction  being  required,)  if  the  transaction 

were  recent ;  and  I  think  I  ought  not  to  vary  it  only  because 

time  may  embarrass  the  plaintiff  in  his  remedy  at  law. 

The  exercise  of  a  power  of  exchani^e  for  laads  of  equal  value  by  a  tenant  for  life  in 
possession,  and  having  the  legal  estate,  cannot  in  equity  be  questioned  on  the 
ground  of  inadequacy  of  value  by  the  tenant  in  tail  in  remainder  expectant  on 
an  existing  tenancy  for  life ;  the  question  of  the  due  exercise  of  the  power  is 
legal,  for,  if  the  value  of  the  lands  taken  was  inadequate  no  estate  passed  at  law 
by  the  conveyance. 

Upon  the  question  concerning  the  exchange,  I  have  never  felt 
any  serious  doubt,  since  my  attention  was  called  to  the  fact,  that 
the  estates  under  this  will  are  legal  estates.  The  plaintiff's  equi- 
ty to  relief  in  respect  of  this  exchange  will  be  found  to  resolve  it- 
self into  that  which,  for  the  argument,  I  will  admit  to  be  a  defect 
in  the  jurisprudence  of  this  country, — namely,  the  want  of  a 
jurisdiction  to  ascertain  and  declare  rights  before  a  party  inter- 
ested has  actually  sustained  damage.  1  mean  not  to  express  any 
opinion  (one  way  or  the  other)  as  to  what  the  plaintiff's  rights 
might  have  been,  if  an  estate  at  law  had  passed  by  the  convey- 
ances ;  or  if  waste  or  destruction  of  the  property  taken,  or  at- 
tempted to  be  taken,  out  of  the  settlement  were  elements  in  the 
present  case.  In  such  cases,  the  plaintiff  might  allege  present 
disturbance  of  right,  or  present  injury  to  his  inheritance.  But 
what  injury,  legal  or  equitable,  has  the  plaintiff  necessarily  sus- 
tained in  this  case?  The  estates  J:)eing  legal,  and  the  powers  of 
exchange  limited  to  exchange  for  land  of  at  least  equal  value,  if 
that  value  was  not  obtained  in  the  exchange,  the  exchange  is 
void,  and  no  estate  passed  by  the  conveyance  by  which  the  at- 
tempt was  made  to  effectuate  it.  In  law  and  in  equity,  the  con- 
veyances are  innocent,  unless  the  exchange  be  valid.  If  the 
plaintiff  has  sustained  no  present  injury,  what  ground  has  he  for 
asking  the  assistance  of  this  Court  in  a  case  in  which,  ex  conses* 
siSf  the  legal  and  equitable  validity  of  the  execution  of  the  power 
to  exchange  depend  upon  the  same  question, — ^that  is,  the  com- 
parative value  of  the  lands  given  and  taken  in  exchange?  It 
cannot,  I  admit,  be  denied,  that  the  impracticability 
•of  bringing  the  question  of  comparative  value  to  an  im-    ['SSe] 
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mediate  issue  may  hereafter  involve  the  plaintiff  in  difficul- 
ty, and  perhaps  in  loss, — but  it  is  also  possible  that  neither 
difficulty  nor  loss  may  occur.  At  all  events,  none  may  occur  to 
the  plaintiff.  The  exchange  was  originally  good  against  those 
who  made  it,  and  is  good  against  those  who,  being  in  posses- 
sion of  the  estate,  see  no  ground  for  questioning  its  validi- 
ty; and  the  plaintiff  may  not  live  to  become  entitled  to 
the  possession.  If  I  were  to  give  relief  against  Edward's  es- 
tate, founded  upon  the  invalidity  of  the  exchange,  1  must  give 
such  relief  as  the  plaintiff  asked, — namely,  the  full  value  of  the 
lands  given  in  exchange,  although  results  may  show  that  the 
plaintiff,  as  legal  owner  of  the  estate,  has  sustained  no  injury. 
Until  the  parties  in  possession  of  the  estate  which  the  plaintiff 
claims  shall  so  act  as  to  give  him  a  right  to  proceed  against  them 
for  the  protection  of  his  rights,  I  fear  the  plaintiff  must  be  left  to 
the  imperfect  and  unsatisfactory  proceeding  of  a  bill  to  perpetu- 
ate testimony  as  to  the  value  of  the  property  at  the  time  of  the 
exchange,  or  to  a  bill  in  this  Court  founded  upon  a  more  special 
case  than  the  present  record  presents. 

The  Coart  will  neither  allow  the  form  of  a  transaction  to  protect  a  fraud,  nor  set 
aside  a  transaction  otherwise  valid,  merely  on  the  gronnd  of  form. 

With  respect  to  the  machinery  by  which  the  exchange  was 
made,  I  think  the  observation  sufficient,  that,  as  a  court  of  equity 
will  not  allow  the  form  of  a  transaction  to  cover  a  fraud,  so  nei- 
ther will  it  avoid  a  transaction,  valid  at  law,  only  upon  the  ground 
of  form, — not  that  I  mean  to  express  an  opinion  that  there 
was  anything  improper  in  the  form  which  was  resorted  to  in 
order  to  give  legal  validity  to  the  exchange  in  this  case,  provided 
justice  was  done  to  the  estate.  I  think  the  plaintiff  had  not,  at 
the  time  this  bill  was  filed,  any  right  to  the  decree  he  asks  against 
Edward  Ferrand's  estate  in  respect  of  the  exchange. 

Tenant  for  life,  not  entitled  to  gret  stone  from  qaarries  on  the  settled  estates,  (ex- 
cept for  repairs,  &c.)  nor  to  open  or  work  any  mines  of  coal  or  minerals  not 
opened  or  in  work  at  the  death  of  the  testator.  Tenant  in  tail  entitled  to  the 
moneys  realized,  by  the  tenant  for  life  from  stone  not  used  for  repairs,  and  mine- 
rals from  newly-opened  mines. 

Inquiries  and  accounts  as  to  mines  and  minerals. 
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*TMn  Coul  doth  declare,  that  the  tnuta  declared  by  the  will  of  the  tea*    [•387] 
lator  dec. I  concerning  the  timber,  and  wood,  and  underwood  to  be  felled 
and  cut  by  hie  ezecaton  d&c.,  upon  the  estates  in  dLc.,  during  the  term  of  twenty- 
one  yean  therein  mentioned,  and  at  any  time  afterwards,  until  some  person  enti- 
tled in  pooseasion  to  an  estate  tail,  or  some  greater  estate,  of  and  in  the  said  estates^ 
under  dec.,  shall  attain  the  age  of  twenty-one  years,  and  of  the  moneys  to  arise  by 
each  timber,  wood,  and  underwood  lespectiTely,  were  and  are  Toid  for  remoteness. 
And  it  is  ordered,  that  the  plaintiffs  bill,  as  against  the  defendants  Emma  Marga- 
ret SUngaby,  William  Collins,  Ann  Lambert,  and  the  defendants  Charles  Turner 
and  Henry  Chariewood,  the  ezeeuton  of  Charles  Benjamin  Charlewood,  be  dis- 
missfld,  with  cost«i.    [By  consent  of  the  plaintiff  and  the  defendant  Sarah  Ferrand, 
the  defendants  6.  Wilson  and  W.  W.  C.  Wilson  (they  not  opposing)  to  pay  to  the 
plaintiff  4531. 7s.  Id.,  part  of  2787t  3s.  6d.  in  their  hands,  arising  from  the  sale  of 
the  timber  and  wood,  or  underwood,  cut  ftom  the  settled  estates  since  the  death  of 
Edward  Ferrand,  without  prejudice  to  any  claim  of  the  defendant  Sarah  Ferrand 
to  so  much  thereof  as  may  haTC  arisen  from  underwood.    The  residue  of  the 
37872.  3s.  6d.,  after  deducting  the  charges  of  the  cultiration  &c.  of  the  trustees,  to 
be  paid  into  Court,  the  plaintiff  undertaking  that  any  claim  the  defendant  Sarah 
Ferrand  may  establish  in  respect  of  the  underwood  sball  be  paid  thereout    Plain- 
tiff and  defendant  Sarah  Ferrand  respectively  to  be  at  liberty  to  apply.]    And, 
after  th«  payments  hereinbefore  directed,  &c.,  it  is  ordered  that  the  plaintiff's  bill 
do  stand  dismissed  out  of  this  Court  as  against  the  said  defendants  6.  WHson  and 
W.  W.  C.  Wilson,  with  costs.    [By  consent,  the  inquiries  directed  to  be  made 
respecting  the  alleged  working  or  letting  of  quarries  and  newly  opened  mines 
by  Edward  Ferrand  not  to  be  made,  and  the  whole  of  the  bill  to  be  dismissed 
against  the  said  defendants  (the  representati?es  of  Edward  Ferrand,)  without 
eoots.]    And  as  to  so  much  of  the  said  bill  as  relates  to  the  personal  estate  of  the 
testator,  and  his  funeral  expensee  and  debts,  and  the  legacies  and  annuities  giTen 
by  hia  bill,  and  to  the  trusts  of  the  term  thereby  created,  and  the  rents,  issues, 
and  profits  of  the  estates  devised  during  such  term,  and  to  the  trusts  of  timber  and 
timber  moneys,  and  to  the  management  of  the  timber  and  woods  in  iui,  and  to  the 
estates  purchased  with  the  produce  of  timber  or  wood  under  the  trusts  of  the  said 
will,  and  to  the  moneys  received,  or  which,  without  wilful  default,  might  have 
been  received  by  the  trustees  or  trustee  for  the  time  being  from  the  sale  of  timber 
and  wood  previously  to  the  death  of  the  said  Edward  Ferrand,  and  to  the  applica- 
tion and  investment  of  such  last  mentioned  moneys,  as  to  all  the  accounts,  and  the 
relief  sought  against  the  said  trustees,  or  their  respective  estates,  in  respect  to  any 
of  the  afoiesaid  particolars,  and  to  the  exchange  of  the  Bradford  and  Keighley  es- 
tates in  &c.,  for  the  Ryshwoith  estate  in  dtc.,  and  to  the  account,  and  all 
other  relief  ^sought  against  the  estate  of  the  said  Edward  Ferrand  in  re-    [*388J 
speet  of  any  of  the  aforesaid  parttcolars,  It  is  ordered  that  the  bill,  as 
against  the  defendant  Sarah  Ferrand,  be  dismissed,  with  costs.    Liberty  to  retain 
dec.    And  as  to  the  rest  of  the  relief  sought  by  the  plaintiff's  bill  against  the  said  de- 
fendant Sarah  Ferrand,  this  Court  doth  declare,  that,  under  and  by  virtue  of  the 
will  of  the  said  testator,  the  defendant  Sarah  Ferrand  as  the  tenant  for  life  in  pos- 
seorion  of  the  settled  estates,  subject  to  the  uses  of  the  said  will,  was  not  entitled  by 
herself,  or  her  lessees  or  tenants,  to  get  or  take  any  stone  front  any  rocks  or  quar- 
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rim  upon  any  part  of  the  said  msttled  eitata,  except  for  repairs  or  bnildiags,  or  to 
open  or  work  any  new  mines  of  coals  or  minerals,  which  were  not  opened  or  work- 
ed at  the  time  of  the  death  of  the  said  testator,  and  that  the  plaintiff  is  entitled  to 
all  the  moneys  realized  by  the  said  defendant  Sarah  Ferrand  respectively  within 
six  years  before  the  filing  of  the  bill,  from  or  in  respect  of  any  stone  taken  and  gotten, 
or  any  rents  or  rent  of  rocks  and  quarries  demised  for  working  or  getting  stone  npoa 
the  said  settled  estates,  and  also  to  all  the  moneys  realized  by  the  said  defendant 
Sarah  Ferrand  within  six  years  before  the  filing  of  the  bill,  from  or  in  respect  of 
coal  and  minerals  raised  or  gotten  from  any  new  mine  or  mines  which  were  not  or 
was  not  opened  or  worked  at  the  death  of  the  said  testator,  or  from  and  in  respect 
of  any  rents  and  royalties,  rent  or  royalty,  paid  by  any  persons  or  perMn  as  leisees 
or  tenants,  lessee  or  tenant,  of  any  such  new  mines  or  mine  under  any  leases  or 
lease  granted  or  tenancy  created  by  the  said  Edward  Ferrand,  or  the  said  Sarah 
Ferrand,  and  also  to  all  the  moneys  received  by  the  said  Sarah  Ferrand  from  the 
sale  of  timber  blown  down  upon  the  said  settled  estates  in  &c.  since  the  death  of 
the  said  Edward  Ferrand  ;  and  it  is  ordered,  that  the  said  defendant  Sarah  Far* 
rand  do,  within  &c.,  pay  to  the  plaintiff  the  balance  in  respect  of  the  sum  of  53SL 
Ifis.  lid,  la  her  hands,  arisen  from  timber  blown  down  upon  the  settled  estates  in 
&c.  since  the  death  of  the  said  Edward  Ferrand,  and  of  the  further  sum  of  577/. 
received  by  her  in  respect  of  rents  for  the  occupation  and  working  of  the  quarries 
and  rocks  in  &c.  since  the  death  of  the  said  Edward  Ferrand,  sfter  deducting  her 
costs  &o.  [Injunction  to  restrain  the  defendant  from  taking  or  getting  stone  from 
any  quarries  or  rocks,  and  from  opening  any  new  mines  or  mine  of  ooal,  or  other 
minerals  or  mineral  not  heretofore  opened  upon  the  settled  estate.  Inquiry  whether 
any  and  what  new  mines  of  coal,  or  other  minerals,  which  were  not  opened  or  work- 
ed at  the  time  of  the  death  of  the  testator,  have  been  since  opened  or  worked  upon 
any  and  what  parts  or  part  of  the  settled  estates  for  the  time  being  subject  to  the 
uses  of  the  will,  and  when,  and  by  whom,  and  under  what  circumstances  such  new 
mines  of  coal,  or  other  mineral,  were  so  opened  or  worked  respectively  and  whether 

any  and  which  of  such  new  mines  have  or  has  been  worked,  and  by  whom, 
[389J    and  whether  any  and  what  rents  or  royalties  have  been  paid,  *and  to  whom, 

in  respect  of  any  and  which  of  such  new  mines,  at  any  and  what  respective 
times  or  time  within  the  period  of  six  yean  before  the  filing  of  the  bill ;  and,  if  so, 
then  it  is  ordered  that  the  Master  do  state  under  .what  respective  leases  or  lease, 
and  by  whom,  and  when,  and  upon  what  terms  granted,  or  otherwise  under  what 
circumstances  such  new  mines  and  such  new  mine  have  and  has  been  so  work0d, 
or  such  rents  and  royalties  have  been  paid  and  received  respectively  within  such 
last-mentioned  period ;  and  it  is  ordered,  that  the  said  Master  do  state  &c.  the 
grounds  on  which  he  considers  such  mines  respectively  to  be  new  mines  which 
were  not  opened  or  worked  at  the  time  of  the  death  of  the  said  testator.  Liberty 
to  examine  witnesses  already  examined.  Account  of  all  coal  and  other  nainerals 
raised  and  gotten  from  such  new  mines  (if  any,)  and  sold  by  the  said  defen- 
dant Sarah  Ferrand  at  any  time  during  the  period  of  six  years  before  the  filing  of 
the  bill,  and  of  all  the  moneys  received  and  realized  by  the  said  defendant  Sarah 
Ferrand  respectively  within  the  same  of  any  such  coal  or  other  minerals  imiMd 
and  gotten  from  such  new  mines,  and  of  all  the  rents  and  royalties  paid  to,  and 
leceived  by,  or  which  became  so  payable  to  her  respectively  during  the  same 
period  from  any  persons  or  person  being,  or  claiming  to  be,  lessees  or  tenants, 
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1mm«  or  tenant,  of  sncli  new  mines,  in  respect  of  such  new  mines,  or  Any  coal  or 
minerals  raised  or  gotten  therefrom. ][9 J 


Davib  V,  Davis. 

1845  ;  let  and  5th  March. 

Bill  by  one  child,  entitled  with  the  other  children  to  the  residae  of  real  and  peno' 
nal  estate,  against  the  widow  and  eldest  son  of  the  testator,  who  were  the  trns* 
lees  and  executor,  for  the  execution  of  the  trusts  of  the  will  and  administration 
of  the  estate,  and  praying  a  receiver.  The  widow  claimed  a  life  estate  adverse- 
ly to  the  children  : — Held,  that  the  residuary  legatees,  who  were  defendants 
(other  than  the  executor)  were  properly  served  with  a  copy  of  the  bill,  under  the 
33d  Order  of  August,  1641. 

John  Davis  devised  and  bequeathed  his  real  and  personal  efii* 
tate  to  his  wife  and  his  son  Morgan,  upon  trust  to  pay  debts,  and 
for  other  purposes,  and,  after  the  death  of  his  wife,  to  divide  the 
residue  equally  amongst  his  five  children,  according  to  the  va- 
luation to  be  made  by  two  appraisers,  to  be  appointed  by  the  chil* 
dren  then  living, — each  child  to  enjoy  the  fifth  part  for  his  or  her 
life,  with  remainder  to  their  respective  issue ;  and  he  gave  to  his 
son  Morgan  the  option  of  taking  a  certain  part  of  the  estate,  pay- 
ing to  the  other  children  the  difierence  in  value  beyond 
his  share.  The  bill  was  *filed,  by  one  of  the  sons  of  the  [*390] 
testator,  against  the  widow  and  Morgan,  the  son  and  ex- 
ecutor, who  alone  proved  the  will  for  the  administration  of  the 
estate.  The  bill,  among  other  things,  charged  the  executor  with 
the  occupation  of  the  premises  without  duly  accounting  for  the 
rents,  and  it  prayed  a  receiver.  The  infant  grandchildren  of  the 
testator  were  made  defendants,  and  required  to  answer,  but  the 
three  children  of  the  testator,  two  of  whom  were  marr j^d  women, 

[9]  "  A  tenant  for  life  has  no  right  to  take  the  substance  of  the  estate,  by  openmg 
mines  or  clay  pits :  but  he  has  a  right  to  continue  the  opening  of  mines  or  clay  pits 
where  the  author  of  the  gift  has  previously  done  it ;  and  for  (his  reason,  that  the 
author  of  the  gift  has  made  them  part  of  the  profits  of  the  land ;  but  it  does  npt 
follow  that  the  tenant  for  life  has  a  right  to  open  old  abandoned  pits  and  mines,  or 
to  oommenca  opening  any  mines  or  pits  which  the  author  of  the  gift  has  merely 
made  preparations  for  opening."  Lord  Langdale  M.  R.  Vtner  v.  Vaughan,  3 
Beav.  46d. 
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were,  with  the  husbands  of  the  married  women,  served  with  a 
copy  of  the  bill,  under  the  23d  Order  of  August,  1841.[1J    They 
did  not  appear. 
At  the  hearing, 

Mr.  RomUly  and  Mr*  Berrey^  for  the  bill ;  and  Mr.  Wood  for 
the  infant  defendants. 

» 

Mr.  BtiieSj  for  the  widow  and  the  defendant  Morgan,  objected 
that  the  three  children  of  the  testator  were  not  properly  parties 
to  the  suit ;  that  the  defendant  Morgan,  with  reference  to  the 
charges  in  the  bill,  was  placed  in  a  position,  for  the  purposes  of 
this  suit,  adverse  to  the  other  children ;  that  the  widow  also 
claimed  a  life  interest  in  the  residuary  estate  by  implication 
against  the  interest  of  the  residuary  legatees :  and  that,  in  such 
circumstances,  all  the  children  ought  to  appear  in  the  suit  in  the 
ordinary  way.  He  also  referred  to  a  case,  which,  he  was  inform- 
ed, had  occurred  before  the  Master  of  the  Rolls,  deciding  that  the 
23d  Order  did  not  apply  to  the  case  where  the  bill  prayed  a  re- 
ceiver. If  the  proceedings  in  this  case  were  irregular,  the  trus- 
tees might  be  required  to  account  again  in  another  suit  by  the 
absent  parties. 

[*391]        Mr.  Romilly,  in  reply,  said  the  case  referred  to  *did 
not  apply,  as  the  plaintiff  did  not  now  ask  for  a  receiver. 

The  Yice-Chancellor  said,  that  the  case  appeared  to  him  to 
be  one  precisely  within  the  order.  It  was  a  case  in  which  the 
defendants,  who  were  served  with  a  copy  of  the  bill,  had  an  in- 
terest  in  common  with  that  of  the  plaintiff  in  the  relief  sought  by 
the  bill,  and  no  other  interest ;  and  the  defendants,  the  trustees 
and  execuAr,  were  in  possession  of  the  property.  It  was  not, 
therefore,  necessary  that  he  should  give  any  opinion  on  the  point 
suggested,  whether  an  application  for  a  receiver,  the  effect  of 
which  would  be  to  remove  a  trustee  from  the  possession,  might 
not  take  the  case  out  of  the  order ;  or  rather,  whether  the  plain- 
tiff, by  taking  the  benefit  of  the  order,  might  not  raise  an  objeo- 

[1]  Cn  &Pb.374. 
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tioQ  against  an  application  for  a  receiver.  He  certainly  did  not 
mean  to  say  that  such  would  be  the  eflect.  It  must  be  remem- 
bered, that  defendants  who  were  served  with  a  copy  of  the  bill, 
although  they  should  not  appear,  were  yet  parties  to  the  suit,  and 
were  bound  by  all  its  consequences,  as  they  would  be  if  they  ap- 
peared in  the  ordinary  way.  He  had  mentioned  the  case  to  the 
Master  of  the  Rolls,  who  had  no  recollection  of  such  a  decision 
as  had  been  referred  to* 


*6heppard  v.  Wilson*  [•392] 

184i :  15th  and  19tii  February  ;  12th  and  14th  July. 

The  truita  of  a  term  of  yean  i^ere  to  raise  as  portions  fbt  younger  bbildren,  5000t 
if  there  should  be  one ;  8000Z.,  if  twd ;  and  10,000/.,  if  three  or  more,  to  be  61" 
Vided  among  them  equally,  the  shares  of  the  sons  at  twentyone,  and  the  shares 
of  the  daughten  at  twenty-one  or  marriage.  There  were  three  younger  chil- 
dren : — Held,  on  petition,  that  the  heir  at  law,  on  attaining  twenty-one,  was  not 
entitled  to  have  the  portions  raised,  and  his  estate  discharged,  before  th6  portions 
became  payAbl^  ;  and  that  thb  Cburt  would  not  orddr  a  larger  sum  to  h6  raised 
for  portions  than  had  actually  become  vested  and  payable  to  the  children  who 
had  attained  twenty-one  or  married. 

By  a  settlement,  made  upon  the  marriage  of  J;  W*  Sheppard 
and  Harriet,  his  wife^  real  estates  were  limited  unto  trustees  for 
a  term  of  1000  years,  upon  trust,  if  there  should  be  any  child  or 
children  of  the  marriage  other  than  and  besides  an  eldest  or  only 
son,  then  that  the  trustees  should  either  in  the  lifetime  of  the  said 
3.  W.  Sheppard,  (with  his  consent,)  or  after  his  death,  but  sub-^ 
ject  to  the  life  estate  of  the  father  of  the  said  J.  W.  Sheppard,  and 
to  an  annuity  of  600/.  to  the  wife  during  her  life,  out  of  the  renta 
and  profits  of  the  said  estates,  or  by  mortgage  or  sale  of  a  com- 
petent part  thereof,  for  all  or  any  part  of  the  said  term,  or  other* 
wise  as  therein  mentioned,  to  levy  and  raise  for  the  portion  or 
portions  of  such  child  or  children,  (other  than  an  eldest  or  only 
son,)  if  there  should  be  but  one  such  child,  (other  than  an  eldest 
or  only  son,)  the  sum  of  6000/,  ;.and,  if  two  such  children,  8000/. ; 
and,  if  there  should  be  three  or  more  such  children,  the  sum  of 
10,000/.,  for  the  portions  of  such  children  respectively ;  the  said 

Vol,  IV.  44 
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sum  and  sums  of  money,  in  default  of  such  direction  or  appoint- 
ment of  the  said  J.  W.  Sheppard  as  therein  mentioned,  to  be  di- 
vided between  and  among  the  children  thereto  entitled  respec- 
tively in  equal  shares,  the  shares  of  the  sons  to  be  paid  on  their 
respectively  attaining  twenty-one,  and  the  shares  of  the  daugh- 
ters at  twenty-one  or  marriage,  in  case  the  same  should  happen 
after  the  death  of  the  said  J.  W.  Sheppard,  with  benefit  of  sur- 
vivorship amongst  them  ;  provided  that  no  one  child  should,  by 
survivorship  or  otherwise,  have  or  be  entitled  to  more  than 
5000/.  for  his  or  her  portion,  nor  any  two  children  to  more  than 
8000/.  respectively.  The  settlement  contained  a  provi- 
[*393]  sion  for  the  maintenance  of  the  younger  'children,  by  tbe 
application  of  the  interest  of  their  expectant  portions,  not 
exceeding  6/.  per  cent,  thereon ;  and  also  for  advancement,  to 
the  extent  of  one  moiety,  at  the  discretion  of  the  trustees,  after 
the  decease  of  J.  W.  Sheppard.  And  the  trustees  were  to  permit 
such  of  the  rents  and  profits  of  the  premises  comprised  in  the 
term  of  1000  years  as  should  not  be  applied  for  answering  the 
said  trusts,  to  be  received  by  the  person  for  the  time  being  enti- 
tled to  the  manor  and  hereditaments  in  reversion  immediately 
expectant  thereupon ;  and  when  the  said  trusts  should  be  satis- 
fied, the  same  terra,  so  far  as  undisposed  of  for  the  said  purposes, 
should  cease  and  determine. 

After  the  marriage,  J.  W.  Sheppard,  by  his  will,  dated  in  1824, 
devised  other  real  estates  to  his  wife  and  two  others,  upon  trust 
to  raise  other  like  sums  of  the  like  amount  for  portions  for  the 
younger  children,  to  be  vested  and  payable,  and  subject  to  the 
same  provisions  as  were  declared  with  respect  to  tbe  portions 
given  by  the  settlement ;  and,  after  such  trusts  were  fulfilled,  to 
his  eldest  son  in  tail. 

The  testator  died  in  1830.  There  were  two  sons  and  two 
daughters  of  the  marriage.  The  eldest  son  attained  twenty-one 
in  January,  1845,  and  presented  his  petition  to  be  let  into  posses- 
sion of  the  real  estate  to  which  he  was  entitled,  subject  to  the 
term ;  and  to  have  the  portions  of  10,000/.  and  10,000/.  under 
the  settlement  and  will,  raised, and  invested  for  the  younger 
children,  and  the  estates  dischaiged  of  the  trusts  in  respect 
thereof. 
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Feb.  15/A.— Mr.  Wood^  for  the  petition. 

Mr.  Lewin,  for  the  younger  children,  submitted  that 
*the  portions  ought  not  to  be  raised  until  the  children  [*394] 
attained  twenty-one,  or  the  daughters  were  married  i 
They  ought  not  to  be  deprived  of  the  security  of  the  land,  nor 
have  the  lower  interest  of  3L  per  cent,  in  the  funds  substituted 
for  the  interest  of  5L  per  cent,  payable  out  of  the  land :  Dicken- 
son V.  Dickens(mf{a)  Wynter  v.  Bold.{b) 

Feb.  18th. — The  Yice-Chancellor  said,  that  the  Court 
would  not  anticipate  the  time  of  payment  in  raising  the  money, 
or  give  the  children  an  inferior  security  for  their  portions,-»and 
he  refused  that  part  of  the  petition.[l] 


July  I2th. — One  of  the  daughters  married  in  April,  and  the 
other  being  about  to  marry,  they  presented  'their  petitions,  pray- 
ing that  their  portions  might  be  raised. 

Mr.  Wood,  for  the  petitioners,  and  for  the  eldest  son,  submitted, 
that  the  time  was  now  come  for  raising  the  portions  of  all  the 
younger  chirdren,  and  for  discharging  the  estate. . 

Mr.  Lewin,  for  the  younger  son,  still  an  infant,  opposed  the 
raising  of  his  share  of  the  portions.  The  entire  sums  of  10,000/. 
would  not  be  payable,  unless  the  three  children  became  entitled  to 
their  portions ;  and  the  infant  might  not  attain  the  age  of  twenty- 
one.  Did  the  heir,  by  raising  the  portions  at  once,  intend  to 
waive  his  right  to  satisfy  them  by  the  smaller  sum  in  that  event? 

July  14/A. — The  Yicb-Chancellor  held,  that  the  trusts  of 
the  settlement  and  will   did  not   make  it  imperative  on  the 
trustees  to  raise  all  the  portions  when  one  or  two  of 
*them  became  payable ;  and  that  the  Court  would  not,    [*395] 

(■)  3  Bro.  C.  C.  19.  (6)  1  Sim.  &  St.  507. 

[1]  "  If  noUiing  appean  to  gainmy  it,  the  period  at  which  they" — portioni  for 
children — <'  are  to  be  raised,  if  presnroe^to  have  been  that  which  would  be  most 
beneficial  to  those  for  whom  the  portioni  were  provided."  4  Kent's  Comm.  149 ; 
o  nd  see  2  Story's  Eq.  §  1003,  n.  4. 
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without  necessity,  direct  a  larger  sum  to  be  raised  than  was 
required  to  satisfy  the  portions  which  were  actually  due. 


An  annnity  given  for  maintenanes,  and  charged  npon  land  for  a  certain  time  which 
ceased  before  Uie  time  of  the  year  at  which  the  aminity  was  payable,  the  annai- 
tant  waa  held  entitled  to  an  appoilioned  part  of  such  annuity  for  the  time  be- 
tween the  last  payment  and  the  cessation  of  the  charge. 

The  testator,  by  his  will,  directed  his  trustees  to  pay  certain 
annual  sums  or  rent-charges  to  his  wife,  for  the  maintenance  of 
his  younger  children  up  to  the  time  that  the  eldest  son  attained 
twenty>oae ;  each  of  such  annuities  to  be  paid  on  the  annirersa* 
ri^s  of  the  birth  of  the  respective  children.  The  last  birthday  of 
the  ^eldest  daughter  occurred  in  August,  1844,  and  the  eldest 
son  attained  twenty-one  in  January,  1845.  A  question  was 
made,  whether  the  widow  w^s  entitled  to  an  apf)ortioned  part  of 
the  annuity,  for  the  period  between  the  last  birthday  of  the 
daughter,  and  the  time  when  the  eldest  son  came  of  age. 

The  Yice-Chancelloa  said,  that  the  gilt,  being  to  the  wN 
dow,  "  for  the  maintenance,  clothing,  support,  and  edtication  of 
the  children  in  such  manner  as  she  should  think  proper,  such 
annual  sum  to  be  paid  and  payable  to  her  on  the  anniversary  of 
the  birth  of  each  of  the  said  children,"  clearly  created  a  trust  for 
the  children,  who  were  entitled  to  a  maintenance  out  of  it  : 
Lonffmore  v.  £/Mi»i,(a)[l]— and  further,  that  the  case  fell  within 
the  doctrine  laid  down  by  Lord  Hardwicke  in  Reynisk  v.  Mar- 
ia) S  Y.  &  C.  C.  C.  363. 

[S]  The  tesUtor  by  his  will,  desired  that  every  thingi  during  the  life  of  his  wi(V, 
should  remain  as  it  was,  for  her  use  and  benefit ;  and  after  her  decease,  he  gave 
his  real  estate  to  his  male  heir,  and  his  personal  estate  to  his  children  ;  adding,  that 
he  gave  the  above  devise  to  his  wife,  that  she  might  support  herself  and  her  chil- 
dren according  to  her  discretion,  and  for  that  purpose :  it  was  held  that  the  latter 
words  were  merely  eipressive  of  the  motive  of  the  gift,  and  did  not  fasten  a  trust 
upon  it ;  and  that  therefore  the  widow  took  an  absolute  interest  for  her  life,  in  the 
real  and  personal  estate.  But,  *'  at  the  same  time,"  says  Vice.Chancellor  Wig- 
ram,  *<  a  legacy  to  a  parent  upon  trust  to  be  by  him  applied,  or  in  trust  for  the 
maintenance  and  education  of  his  children,  will  certainly  give  the  children  a  right 
in  a  court  of  equity  to  enforce  their  natural  claims  against  the  parent  in  respect  of 
the  fund  on  which  the  trust  is  declared.  And  a  similar  rule  has  prevailed  in  ra- 
spect  of  adult  eeBiui  que  trusts,  notwithstanding  the  difficulty  of  measuring  the 
amount  of  interest  in  those  cases."    Thorp  v.  Owen,  d  Hare,  607,  613. 
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tiny{a)  that  where  the  provision  was  given  for  the  maintenance  of 
the  children,  then,  contrary  to  the  general  rule,  they  were  enti- 
tled to  have  an  apportioned  part  of  the  annual  sum  applied  for 
that  purpose,  in  the  case  where  the  whole  annual  sum  did  not 
become  payable.[3] 


*Packham  v.  Gregorv.  [*396] 

1845 :  90th  and  dJit  Febraary* 

Residaaiy  gift  upon  trust  for  the  testator's  wife  for  life,  if  she  should  so  long  eon-» 
tinae  his  widow ;  and  from  and  after  her  death  or  marriage,  upon  trast  to  pay 
and  diTide  the  Whole  thereof  eqiially  amongst  all  and  every  the  testator's  ne- 
phews and  neiees>  share  and  share  alike,  within  six  months  after  they  should 
become  entitled  thereto  i-^HM,  that  the  residuary  share  of  one  who  died  in  the 
lifetime  of  the  widow  passed  to  his  representatives. 

J.  Stone,  by  his  will,  dated  in  1S30,  devised  and  bequeathed 
unto  trustees  the  residue  of  his  estate  to  be  placed  out  at  interest 
upon  good  security,  and  the  interest  and  proceeds  arising  there- 
from to  be  paid  to  his  wife  for  her  life,  if  she  should  so  long  con- 
tinue his  widow.  And  from  and  after  her  decease  or  marriage, 
then  he  directed  his  executors  to  pay  and  divide  the  whole  of 
the  money,  so  directed  to  be  placed  out  at  interest,  unto  and 
equally  amongst  all  and  every  his  nephews  and  nieces,  (except 
his  nephews  Charles,  John,  and  William  Stone,)  share  and  share 
alike,  within  six  months  after  they  should  become  entitled  there- 
to. At  the  time  of  the  death  of  the  testator,  which  happened  in 
1830,  several  of  his  nephews  and  neices  were  living.  One  of 
the  nephews,  named  Jacob  Howell,  died  in  1841,  without  issue. 
The  bill  wa$  filed  by  the  administatrix  of  the  nephew  who  died 
in  1841,  against  the  widow  who  was  still  living,  and  the  execu- 
tors of  the  testator ;  the  other  nephews  and  neices,  and  the  per- 

(o)  3  Atk.  330. 

[3]  In  Campbell  v.  Camphell,  (May,  1844,)  7  Beav.  483 ;  where  the  testator  di- 
reeled  dividends  of  stock  to  be  applied  to  the  maintenance  of  his  infant  son,  nnti'i 
be  attained  the  age  of  twenty«one,  and  then  made  a  further  disposition  of  the  stock 
and  dividends,  and  the  son  became  of  fnll  age  intermediate  the  payment  of  the 
semi-annual  dividends,  it  was  held,  that  he  was  entitled  to  the  dividend  which  be- 
came due  after  he  had  attained  full  age,  without  apportionment. 


396  CASES  IN  CHANCERY. 

1845^ — Packbam  y.  Gregory. 

sonal  representatives  of  those  who  had  died  being  also  defendants. 
The  bill  prayed  that  the  estate  might  be  administeredi  and  the 
rights  of  the  parties  declared  by  the  Court. 

Mr.  Romilly  and  Mr.  Jolliffe^  for  the  plaintiff. 

Mr.  Kenyan  Parker^  Mr.  Elderton^  and  Mr.  Sheffield^  for  seve- 
ral of  the  defendants,  nephews  and  neices  of  the  testator,  who 
were  still  alive  contended  that  the  plaintiff  had  no  interest  in 
the  estate.    The  only  gift  of  the  property  to  the  nephews  and 

nieces  must  be  found  in  the  direction  to  pay  and  divide 
[*397]    amongst  them,  *and  it  was  not,  therefore,  a  case  in 

which  the  possession  was  merely  deferred,  but  one  in 
which  existence  at  the  time  of  the  distribution  is  indispensa- 
ble to  the  vesting  of  the  gift :  Leake  v.  Robinson^(a)  Ford  v. 
Rawlins,(b) 

Mr.  W,  M.  James  and  Mr.  Jenkyns^  for  other  parties. 

Some  of  the  cases  mentioned  in  the  judgment,  and  also  Ben- 
yon  v.  Maddison^{c)  Murray  v.  Tancred^{d)  and  Parr  v.  Parr^{e) 
were  cited. 

2\st  Feb. — Vice-Chancellor  : — I  have  not  the  least  doubt 
upon  the  case.  The  residuary  clause  does  not  direct  the  pay- 
ment  to  be  at  the  expiration  of  six  months,  but  within  six  months 
after  the  legatees  shall  become  entitled.  It  was  said  that  one  of 
the  nephews  having  died  in  the  lifetime  of  the  tenant  for  life, 
had  acquired  no  interest  in  the  legacy, — that,  by  reason  of  the 
direction  that  the  executors  should  "  pay  and  divide,"  this  was  a 
future  gift,  to  commence  when  the  parties  should  become  entitled 
to  receivethe  fund.  I  had  to  consider  a  similar  point  in  the  case 
of  Leeming  v.  SherratL{jg)  I  then  explained  what  appeared  to 
me  to  be  the  principle  in  these  cases ;  and  I  endeavored  to  show 
that  the  authorities  confirmed  my  view,  that  there  was  no  such 
force  as  the  defendants  have  contended  for  in  the  words  ^^  pay 

(a)  2  MeriT.  363.  {fi  10  Sim.  465. 

(6)  1  Sim.  &  Stu.  32a  (e)  1  Myl.  &  K.  647. 

(c)  2  Bro.  C.  C.  75.  {g)  2  Hare,  17. 
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and  divide.'*  If  there  is  a  gift  to  a  person  at  twenty-one,  or  on 
the  happening  of  any  event,  (as  occurred  in  the  case  of 
Leake  v.  Robinson^  where  there  *was  a  gift  to  persons  [*398] 
upon  their  attaining  twenty-five,)  or  a  direction  to  pay 
and  divide  when  a  person  attains  twenty-one,  there,  the  gift 
being  to  persons  answering  a  particular  description,  if  a  party 
cannot  bring  himself  within  it,  he  is  not  entitled  to  lake  the  ben- 
efit of  the  gift.  There  is  no  gift  in  those  cases,  except  in  the 
direction  to  pay,  or  in  the  direction  to  pay  and  divide.[l]  But 
if,  upon  the  whole  will,  it  appears  that  the  future  gift  is  only 
postponed  to  let  in  some  other  interest,  or,  as  the  Court  has  com- 
monly expressed  it,  for  the  benefit  of  the  estate,  the  same  reason- 
ing has  never  been  applied  to  the  case.  The  interest  is  vested 
notwithstanding,  although  the  enjoyment  is  postponed.  In  Sal- 
ishnry  V.  Pettp,{a)  I  had  a  somewhat  similar  case  before  me.  I 
entirely  agree  with  the  observations  made  by  Mr.  Jarman  on  this 
point  in  his  *•  Treatise  on  Wills."(6)  I  refer  to  my  own  deci- 
sions, not  as  authorities,  but  to  avoid  repetition. 

In  this  case,  the  trusts  are  to  pay  and  divide  the  fund  within 
six  months  after  the  legatee  has  become  entitled.    That  time  is 
allowed  for  the  discretion  of  the  trustees  and  the  convenience  of 
the  estate,  and  for  those  purposes  only.    It  is  therefore,  a  bequest 
to  trustees  to  pay  the  income  to  the  tenant  for  life,  and  then  to 
pay  and  divide  the  corpus  among  the  nephews  and  neices  of  the 
testator,  with  a  discretion  in  the  trustees  to  postpone  the  time  of 
payment  and  division  for  six  months.    To  avoid  this  construe* 
tion,  which  treats  the  legacies  as  vested,  the  surviving  legatees 
must  contend  for  a  construction  which  might  be  attended  with 
this  consequence — that,  if  one  legatee  should  die  during  the  ten- 
ancy for  life,  leaving  issue,  that  branch  of  the  objects  of  the 
testator's  bounty  would  be  excluded.    I  will  not,  *with-    [*399] 
out  reason,  adopt  a  construction  which  would  or  might 
be  attended  with  such  a  consequence.    The  consequence  of  dis- 
inheriting issue  is  one  g^round  on  which  the  Court  seeks,  if  it  can, 
to  avoid  a  construction  attended  with  it.    The  only  cases  that  I 

(a)  3  Hare,  86.  (6)  See  Vol.  I,  p.  753,  764. 

[1]  WaUon  ▼.  Hayet,  5  Myi.  &  Cr.  125,  133. 
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need  mention  are,  Batsford  v.  Kebbell^{a)  Vawdry  v.  Geddes,(b) 
and  Billingsley  v.  Wills.{c)  But  when  these  cases  are  examin- 
ed, with  the  exception  of  Billingsley  v.  Willa^  they  will  appear 
to  be  sufiSciently  distinguishable  upon  the  ground  before  referred 
to, — that  it  is  a  gift  to  a  person  having  a  particular  description. 
BiUingsley  v.  Wills  is  not  a  case  exactly  falling  within  that 
observatioui  but  after  very  great  pains,  Lord  Hardwicke  put  it 
wpon  the  particular  circumstances.  The  case  of  Leake  v.  Rob- 
inson has  no  application  to  the  present  question. 

[His  Honor  mentioned  also  the  cases  of  Barnes  v.  Allen,{d) 
and  Saunders  v.  Vautier.{e)[2] 

The  usual  decree  was  made. 


t  * 


[MOO]  *Parker  v.  Carter. 

1844 :  5th  June  ;  3d,  5(h  and  €ih  DetelDber.  1845 :  19Ui  Febinafy,  ^Ist  July, 
4th  Novembei'. 

Although  the  right  of  the  hnsband,  as  tenant  by  the  courtesy  of  an  equitable  es- 
tate of  the  wife,  may  perhaps  be  excluded  by  a  possession  of  the  estats  strictly 
adverse  to  the  husband  and  wife,  and  to  all  other  parties  interested  under  the 
settlement  during  the  whole  period  of  coverture  ;  yet  the  posMssion  of  the  estate 
in  conformity  with  the  equitaMe  interests  of  the  cestui  que  trusts,  for  howsTer 
short  a  time  during  the  coyerture,  and  after  the  interests  of  the  wife  has  becoms 
vested  in  possession,  will  support  the  titls  of  the  husband  as  tenant  by  the 
curtesy. 

The  ponessiott  of  the  cestui  que  trust,  under  the  trusts  of  a  settlement,  is  the  pos* 
session  of  the  trustee,  and  gives  the  trustee  a  seisin  of  the  estate,  Which  is  not 
interrupted  by  the  death  of  the  cestui  que  trust,  but  immediately  enures  for  the 
benefit  of  the  person  next  entitled  to  the  equitable  interest ;  and  notwithstanding 
the  adverse  possession  of  another  party  soon  afterwards  commenced,  the  Court 
cannot  presume  such  adverse  possession  to  have  commenced,  so  instantaneously 
on  the  death  of  the  first  cestui  que  trust,  as  wholly  to  exclude  the  equitable  seisih 
of  the  parties  next  entitled  to  the  beneficial  interest 
A  testator  entitled  in  fee  to  some  messuages  and  lands  in  A.,  and  entitled  for  lifs 
to  other  messuages  and  lands  in  A.,  devised  his  messuages  and  lands  in  A.  to 

(a)  3  Ves.  363.  (d)  1  Bro.  C.  C.  181. 

(ft)  1  Rues.  &  Myl.  303.  (e)  1  Cr.  &  Ph.  240. 

(0  3  AUl.219. 

[2]  Beck  V.  Burnt  7  Beav.  492.  5.  h,  L 
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hif  aon,  and  charged  his  tenement  in  A.,  oeenpied  by  H.,  with  certain  legaeiaa. 
The  tenement  occupied  by  H.  waa  part  of  the  property  in  A.,  to  which  the  ttsa^ 
tator  waa  only  entitled  for  life  \-^Heldf  that  it  waa  not  to  be  inferred  from  the 
description  as  hie  own  of  the  tenement  in  A.,  occupied  by  H.,  that  the  testator 
intended  to  describe  and  devlsd  as  his  own  the  other  property  in  A.,  in  which  be 
had  only  an  eatate  for  life* 

Bt  a  settlement,  made  in  June,  1776,  on  the  marriage  of  John 
Carter  and  Mary,  his  wife,  certain  messuages  and  lands  in  the 
parish  of  Chipping  Wycombe  were  conveyed  unto  and  to  the  use 
of  Allnutt  and  Goodwin,  and  their  heirs,  to  the  use  of  Thomas 
Shrimpton  (the  father  of  the  wife)  and  his  heirs,  until  the  mar^ 
riage ;  with  remainder,  after  the  marriage,  to  the  use  of  John 
Carter  and  Mary,  his  wife,  and  the  heirs  and  assigns  of  the  wife. 
By  the  same  settlement,  other  lands  in  the  same  borough  were 
conveyed  to  the  use  of  Thomas  Shrimpton  until  the  same  mar- 
riage, with  remainder  to  Elizabeth  Shrimpton,  his  wife,  for  her 
life ;  with  remainder  to  John  Carter  and  Mary,  his  wife,  and  the 
heirs  and  assigns  of  the  wife. 

By  indentures  of  lease  and  release,  dated  the  6th  and  7th  of 
March,  1777,  the  latter  reciting  that  John  Carter  and  Mary,  his 
wife,  were  desirous  of  altering  the  trusts  of  the  settlement  of 
1776,  and  making  new,  further,  and  other  trusts,  uses, 
and  powers,  Allnutt  and  Goodwin,  *the  trustees,  at  the    [MOl] 
request  of  John  Carter  and  Mary,  his  wife,  granted  and 
released,  and  John  Carter  and  Mary,  his  wife,  ratified  and  con- 
firmed to  Samuel  Wells  and  Isaac  King,  all  the  messuages  and 
lands  comprised  in  the  settlement  of  1776,  subject  to  the  life 
estate  of  Thomas  Shrimpton  and  Elizabeth  his  wife,  to  the  use 
of  John  Carter  and  Mary,  his  wife,  and  the  survivor,  and  the 
heirs  of  the  survivor,  with  power  to  John  Carter  and  Mary^  his 
wife,  at  any  time  during  their  joint  lives,  by  deed,  to  appoint  and 
assign  the  hereditaments  and  premises  in  the  manner  therein 
mentioned. 

In  Hilary  term,  1788,  (28  Geo.  3,)  a  £ne  sur  conusance  de 
droit  cum  ceo^  d&c,  was  levied  by  John  Carter  and  Mary,  his 
wife,  to  Isaac  King  and  his  heirs,  of  (among  others)  the  lands 
comprised  in  the  deeds  of  J  776  and  1777. 

The  next  deed,  and  that  upon  which  all  the  questions  in  the  cause 
turned,  was  an  indenture  of  Release,  dated  the  17th  of  September, 
Vol.  IV.  46 
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1790,  and  made  between  John  Carter  and  Mary,  his  wife,  of  the 
first  part,  Isaac  King  of  the  second  part,  ond  H.  Allnutt  of  the 
third  part ;  whereby,  reciting  the  fine  levied,  it  was  witnessed 
that  John  Carter  and  Mary,  his  wife,  and  Isaac  King,  agreed  that 
the  fine  should  enure,  and  the  conusee  and  his  heirs  should  stand 
seised  of  all  the  hereditaments  and  premises  therein  mentioned, 
(except  a  close  called  <'  Pond  Close,")  to  the  use  of  Isaac  King, 
his  heirs  and  assigns,  upon  trust  to  convey  and  assure  all  the 
same  hereditaments  and  premises  in  such  a  manner  as  John  Car- 
ter and  Mary,  his  wife,  during  their  joint  lives,  should  appoint 
and  subject  to  such  appointment;  and, in  default  therck)f,  in  trust 
for  John  Carter  and  his  assigns,  for  the  joint  lives  of  himself  and 
Mary,  his  wife ;  and,  after  the  death  of  either  of  them,  to 
[M02]  the  use  of  Allnutt,  his  •executors,  &c.,  for  the  term  of 
600  years,  upon  trusts  thereinafter  mentioned,  (which 
did  not  arise ;)  with  remainder  to  the  children  of  the  marriage, 
as  the  survivor  of  the  husband  and  wife  should  appoint,  and,  if 
no  appointment,  to  the  children  as  tenants  in  common  ;  with  re- 
mainder, if  all  the  children  should  die  during  the  life  of  the  sur- 
vivor of  the  husband  and  wife,  to  snch  survivor  in  fee.  It  was 
by  the  same  deed  provided,  that  the  trustees  of  the  term  might 
raise  any  sum  not  exceeding  600/.  if  required  by  the  survivor 
of  the  husband  and  wife,  and,  if  both  of  them  should  die  without 
requiring  the  same,  (which  event  happened,)  the  term  should 
cease.  Besides  the  parcels  comprised  in  the  deeds  of  1776  and 
1777,  two  parcels  of  land  were,  for  the  first  time,  brought  into 
settlement  by  the  deed  of  September,  1790. 

John  Carter  survived  Thomas  Shrimptou  and  Elizabeth,  his 
wife,  and  by  his  will  devised  unto  Mary,  his  wife,  all  his  free- 
hold and  copyhold  messuages,  cottages,  or  tenements,  pieces  or 
parcels  of  meadow  land,  tan-yard,  buildings,  hereditaments,  and 
premises,  with  their  and  every  of  their  rights,  members,  and  ap- 
purtenances, situated  in  the  borough  and  parish  of  Chipping  Wy- 
combe, to  hold  the  same  and  every  part  and  parcel  thereof  unto 
his  wife  for  her  life ;  and  he  desired  her.  to  keep  the  messuages, 
cottages,  or  tenements,  and  buildings,  in  good  repair ;  and  from 
and  after  her  decease,  he  devised  the  messuage  and  premi- 
ses situated  as  aforesaid,  and  then  in  his  own  occupation,  unto 
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his  daughter  Elizabeth  Parker,  and  her  heirs  and  assigns  for  ever  ; 
and  he  devised  all  and  every  other  his  freehold  and  copyhold 
messuages,  cottages,  or  tenements,  pieces  or  parcels  of  meadow 
and  pasture  ground,  tanyard,  buildings,  hereditaments,  and  pre- 
mises, unto  his  son  John  Carter,  and  his  heirs  and  as- 
signs for  ever,  subject  nevertheless,  and  *the  testator  [*403] 
thereby  charged(a)  the  messuage  or  tenements,  malt- 
house,  and  buildings,  and  garden,  then  in  the  occupation  of  one 
Havergall,  situated  and  being  in  the  borough  of  Chipping  Wy- 
combe, and  also  the  orchard  then  lately  occupied  therewith,  and 
then  in  the  testator's  own  occupation,  with  the  payment  of  cer- 
tain legacies.  John  Carter  died  in  1817,  leaving  his  widow  and 
two  children,  issue  of  tha  marriage, — John  Carter  the  younger, 
the  defendant,  and  Elizabeth,  who  had  in  1799  married  William 
Parker,  which  William  Parker  and  Elizabeth,  his  wife,  were  the 
father  and  mother  of  the  plaintiff. 

In  December,  1836,  Elizabeth  Parker  died  intestate,  leaving 
her  husband  William  Parker  surviving,  and  also  the  plaintiff,  her 
son  and  heir  at  law. 

Mary,  the  widow  of  John  Carter,  died  in  1S39,  without  hav- 
ing exercised  her  power  of  apf)ointment,  or  the  power  of  raising 
600Z.  under  the  trusts  of  the  term  of  500  years.  According  to 
the  limitations  of  the  deed  of  1790,  upon  the  death  of  Mary,  the 
widow,  the  interest  of  John  Carter  the  younger,  the  defendant,  in 
one  moiety  of  the  lands  comprised  in  that  deed,  and  the  interest 
of  the  plaintiff  in  the  other  moiety,  became  absolute  and  inde- 
feasible, and  the  term  of  500  years  ceased.  Mary,  the  widow,  al- 
though she  had  no  life  estate,  continued  in  possession  and  receipt 
of  the  rents  and  profits  of  the  whole  estate  from  the  death  of  her 
husband,  in  1817,  until  her  own  death  in  1839.  Upon  her  death, 
her  son,  the  defendant  John  Carter  the  younger,  entered  into 
possession  of  the  estates. 

*The  plaintiff  filed  his  bill  in  1841,  claiming  a  moiety    [MO^] 
of  the  property  under  the  limitations  of  the  deed  of  Sep- 
tember, 1790.    The  defendants  were,  John  Carter  the  younger, 

(a)  This  tenement,  and  the  orchard  eompriied  in  the  following  dewriptioni  vrert 
part  of  the  property  included  in  the  deed  of  1790. 
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Isaac  King,  (the  grandson  and  heir  at  law  of  the  original  trustee 
of  that  name,)  and  several  persons  who  were  purchasers  and 
mortgagees  under  the  defendant  John  Carter,  of  part  of  the  es- 
tate. The  bill  charged,  that,  upon  the  death  of  John  Carter,  in 
1817,  the  estate  went,  in  conformity  with  the  limitations,  by  way 
of  remainder,  as  to  one  moiety,  to  John  Carter  the  younger,  and 
as  to  the  other  moiety,  to  Elizabeth,  his  sister,  the  wife  of  William 
Parker,  subject  to  the  power  of  appointment  reserved  to  Mary,  as 
survivor,  under  the  deed  of  September,  1790,  the  legal  estate  be- 
ing in  Isaac  King.  The  bill  stated,  that,  to  avoid  any  question 
of  election,  the  plaintiff  had  never  claimed,  and  he  thereby  gave 
up  all  interest  in  HavergalPs  tenement,  and  the  orchard  which 
had  been  occupied  therewith.(a)  The  bill  prayed,  that  the  de- 
fendant King  might  convey  one  moiety  of  the  hereditaments  in 
question  to  the  plaintiff,  (ejccepting  the  premises  waived  by  the 
bill,)  and  an  account  and  payment  of  the  rents  and  profits  re- 
ceived by  the  defendant  Hannah  Carter.  Pending  the  suit,  and 
after  having  answered  the  bill,  John  Carter  died,  and  his  devi- 
sees were  brought  before  the  Court  by  supplemental  bill. 

The  defendants  did  not,  by  their  answer,  admit  the  deed  of 
1790 ;  and  they  insisted  that  l^lizabeth  Parker  and  the  plaintiff, 
heir  at  law,  having  taken  the  benefit  of  the  will  of  John  Carter 
the  elder,  were  precluded  from  claiming  the  lands  in  question, 
which  lands  the  defendants  alleged  were  comprised  in  the  devise 

by  that  will.  With  respect  to  the  last  point,  it  appeared, 
[•405]    •by  the  evidence,  that  the  testator  had,  at  the  date  of  his 

will  and  of  his  death,  some  messuages,  cottages,  or  tene- 
ments, and  some  meadow  land,  and  a  tan-yard,  buildings,  and 
premises  in  Chipping  Wycombe,  sufficient  to  satisfy  the  words  of 
his  will,  without  resorting  to  the  property  comprised  in  the  deed 
of  1790;  the  only  part  of  the  property  included  in  that  deed, 
specifically  described  in  th^  will,  was  Havergall's  tenement  and 
the  orchard.(a) 


Tq  a  bill,  by  the  heir  at  law  of  a  married  woman,  to  recover  lande  to  which  she 
wai  equitably  entitled  in  fee,  the  husband,  who  is  surmingand  would  haye  been 

(a)  Ante  p.  403,  ^,  {h)  Ante.  p.  403. 
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tenant  by  the  coarteey  if  the  wife  had  been  seieed  of  the  estate,  is  a  necessary 
party,  although  the  wife  was  never  in  actaal  possession. 

2oih  June, — At  the  hearing,  it  was  objected,  on  behalf  of  the 
defendants,  that  Wiiiiam  Parker,  the  husband  of  Elizabeth,  was 
in  respect  of  his  interest  as  tenant  by  the  curtesy  of  the  land  in 
question,  if  the  case  made  by  the  bill  were  true,  a  necessary  party 
to  the  suit.  In  support  of  the  objection,  the  cases  of  Sterling  v. 
Penhington,{a)  Dodson  v.  Hay/yb)  Sweetapple  v.  Bindonf{o) 
Casborne  v.  Scarf e  {d)  De  Orey  v.  RichardsonJI^e)  and  also  Co. 
Lit.  29,  a.  were  cited.. 

The  Vice-Chancellor  was  of  opinion  that  he  could  not,  in 
the  absence  of  the  alleged  tenant  by  the  curtesy,  hold  that  he  had 
no  interest  in  the  estate,  and  he  allowed  the  objection. 


Cases  where  the  defendants  to  the  original  bill  are  not  necessary  parties  to  a  sup- 
plemental bill,  bringing  new  defendants  before  the  Court. 

William  Parker  was  afterwards  made  a  party  by  a  supplemen* 
tal  bill,  and  by  his  answer  he  disclaimed  all  interest  in  the  pro- 
perty. 

Mr.  Walker,  Mr.  James  Parker,  and  Mr.  F.  T.  White,  fot 
-  the  plaintiff.  ; 

•Mr.  Russell  and  Mr.  Selwyn,  for^  defendants,  claim-    [MOB] 
ing  as  purchasers  of  part  of  the  estate  under  John  Carter 
the  younger;  and  Mr.  Kenyan  Parker  and  Mr.  Olasse,  formort^ 
gagees,  also  claiming  under  the  same  party. 

Mr.  De  Qex,  for  defendants,  who  disclaimed. 

At  the  opening  of  the  cause,  an  objection  was  taken,  that  the 
defendants  to  the  original  bill  ought  to  have  been  made  parties 
to  the  supplemental  bill  by  which  William  Parker  was  brought 
before  the  Court. 

(a)  7  Vin.  Ab.  tit  Curtesy,  A.  pL  (A)  1  Atk.  603,  S.  C. ;  7  Vin.  Ab.  tit. 

11,  p.  150.  Curtesy,  E.  pi.  33,  p.  156 ;  9  J.  &  W.  194. 

(6)  3  Bro.  C.  C.  404,  (f)  3  At]s.  469, 
(c)  2  Vem.  536, 
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The  Vice-Chancellor,  referriag  to  the  principle  which  he 
had  followed  in  the  cases  of  Jones  v.  Dowells^{d)  Dyson  v.  Mor- 
riSi{b)  and  Holland  v.  Bctkerj{c)  said  that  the  objecting  parties 
would  obtain  all  the  protection  which,  in  this  case,  they  were  en- 
titled to  a§k,  by  having  William  Parker  a  party  to  the  cau8e.[l] 


The  evidence  of  William  Parker,  the  defendant,  to  the  supple- 
mental bill  was  tendered  for  the  purpose  of  proving  that  the  deed 
of  1790  had  come  out  of  the  proper  custody.    The  defendants 
objected  that  William  Parker  was  not  a  competent  witness,  on 
the  ground  of  his  interest,  as  tenant  by  curtesy,  of  the  estate  which 
was  sought  to  be  recovered  by  the  suit ;  and  that,  having  been 
examined  in  the  original  cause  before  he  was  a-  party,  it  could 
not  be  said  that  the  objection  to  the  admissibility  of  his  evidence 
was  cured  by  the  disclaimer.    The  chief  point  in  contest,  there- 
fore, was,  whether  the  witness  was  or  was  not  tenant  by 
[•407]    the  curtesy  of  the  •estate  which,  under  the  deed  of  1790, 
would  descend  to  the  plaintiff  as  the  heir  at  law  of  Eliza- 
beth Parker,  either  subject  to  the  curtesy,  or  free  from  any  claim 
thereto.    The  authorities  referred  to  on  this  point,  in  addition  to 
those  cited  on  the  former  argument,(rf)  were  Buckworth  v.  Thir- 
kell^{e)  Hill  v.  Saunders,{g)  and  Morgan  v.  Morgan.{h)    Sup- 
posing the  deed  of  1790  to  be  proved,  it  was  argued  that  the  fine 
in  1788  would  not  bar  the  contingent  remainder  created  by  the 
deed  of  1777 ;  and  even  if  it  had  that  effect,  yet  that  a  deed  ex- 
ecuted so  long  afterwards  as  the  year  1790  could  not  be  regarded 
as  a  valid  declaration  of  the  uses  of  the  fine ;  and,  therefore,  that 
the  old  uses  would  still  prevail.    On  the^e  points  Doe  d.  Christ- 
mas V.  Oliver i{%)  Armstrong  v.  Wolsey^{k)  Lord  Althem  v.  Earl 
of  Anglesey^{l)  1  Saund.  Uses,  219,  4th  edit.,  and  Shep.  Touch. 
622,  7th  edit.,  were  mentioned.    It  was  then  argued  that  the  deed 

(a)  2  Hare,  343.  (^)  4  B.  &  C.  529. 

(6)  1  Hare,  420.  (A)  5  Madd.  408. 

(e)  3  Hare,  68.  (t)  10  B.  &  C.  181. 

{d)  Ante,  p.  405.  (Ar)  2  Wila.  19. 
(e)  3  Boa.  &Pul.  652,  il  (/)  Gilb.  16. 

[1]  Wilton  Y.  Jonti,  2  Yo.  &  Coll.  C.  C.  244.     WUUamson  ▼.  FieltPt  Exeem- 
tori,  ^c,  2  Sand.  Cb.  Rep.  533. 
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of  1790  was  voluntary ;  Roe  d.  Hamerion  v.  Mitton,{a)  Jef^ 
ferys  V.  Jefferys  ;{b)  and  that  it  would  be  fraudulent  and  voidj 
under  the  stat.  27  Eliz.  c.  4,  against  a  purchaser  from  the  heir  at 
law  of  the  settlor.  BurreVs  Cctse^^c)  Clerk  v.  RutlandJ{d)  and 
3  Sugd.  y.  &  P'  283.  And,  if  the  last  point  were  decided  against 
the  defendants,  they  contended  that  John  Carter  had  devised  the 
property  in  question  as  his  own,  and  that  the  plaintiff  had  ac^ 
cepted  benefits  under  his  will,  which  precluded  him  from  making 
the  present  claim.  On  this  question,  Lewis  v.  LleweU 
lyn,{e)  Napier  v.  Napier,{ff)  Roake  v.  •i?cnn,(A)  Blom-  [M08] 
mart  v.  Player ^{i)  and  the  judgment  of  Lord  Eldon^  6 
Dow.  169,  were  cited. 

Vice-Chancellor  : — In  this  case  I  have  had  to  balance  be- 
tween two  courses — whether  I  should  at  once  make  a  decree  for 
the  plaintiff  with  costs,  or  whether  I  should  dismiss  the  bill  with 
costs,  giving  the  plaintiff  leave  to  file  a  new  bill.  Those  appear 
to  me  to  be  the  only  alternatives,  and  the  question  depends  upon 
the  admissibility  of  the  evidence  of  William  Parker,  which,  if  it 
be  admitted,  proves  the  plaintiff's  case.  If  it  be  not  admissible, 
the  plaintiff  will  have  merely  fallen  into  an  error — a  very  excusa- 
ble error — and  I  should  not  allow  the  right  to  be  defeated  by  a 
miscarriage  of  that  kind.  But  whichsoever  view  of  the  case  I 
take,  it  will  be  necessary  to  show  that  I  agree  with  the  argument 
for  the  plaintiffs,  subject  to  that  question ;  for  if  I  were  not  of 
opinion  with  the  plaintiff  upon  the  merits,  I  ought  to  dismiss  the 
bill  simply. 

[His  Honor  then  stated  the  facts  of  the  case  and  the  effect  of 
the  several  instruments,  including  the  deed  of  1790,  supposing  it 
to  be  proved.]  • 

1  will  now  proceed  to  consider  the  several  points  that  were 
made  in  the  argument  at  the  bar.    It  is  not  necessary  to  distin- 

(a)  a  Wils.  356.  (<)  T.  &  R.  104. 

(&)  Cr.  &  Ph.  138.  ig)  1  Sim.  98. 

(e)  6  Rep.  71,  b.  (h)  4  Bligh,  N.  S.  1. 

(<0  Lane,  113.  (t)  2  Sim.  &  St.  597. 
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guish  the  parties  by  whom  the  different  points  were  made,  as 
they  are  for  the  most  part  common  to  all  the  defendants. 

Contingent  remainder  created  by  a  limitation  to  the  uae  of  the  husband  and  wife, 
and  the  sarvivor  and  the  heirs  and  assigns  of  the  survivor,  barred  by  a  fine  sub-* 
sequently  levied  by  the  husband  and  wife. 

Now,  first, — upon  the  assumption  that  the  deed  of  1790  is 
proved, — the  plaintiff,  at  the  death  of  John  Carter  in 
[M09]  •1817,  was  entitled  to  one  moiety  of  the  estates  com- 
prised in  that  deed,  unless  the  objection,  raised  by  Mn 
Selwyn,  that  the  fine  levied  in  Hilary  term,  1788,  would  not 
operate  to  bar  the  contingent  remainder  in  the  deed  of  March, 
1777,  and,  therefore,  that  John  Carter  the  son  was  at  the  time  of 
the  decease  of  Mary  entitled  to  the  entirety  of  the  property  in 
question,  can  be  sustained.  In  order  to  come  to  that  conclusion 
I  must  overrule  the  cases  of  Vick  v.  Edwardsy{a)  and  Doe  V. 
Oliver.{b)  This  I  am  not  prepared  to  dOk  That  objection  I 
must  therefore  consider  to  have  failed^ 

Deed  executed  in  September,  1790.  not  ineffectual  by  lapse  of  time  only  in  declar- 
ing the  uses  of  a  fine  levied  in  Hilary  term,  1788. 

The  second  point,  which  was  rather  hinted  at  thaii  argued  for 
the  defence,  was,  that  the  deed  of  Septetnber,.  1790,  was  inopera- 
tive, in  declaring  the  uses  of  the  fine  levied  in  Hilary  term, 
1788,  by  reason  of  the  time  which  had  intervened  between  the 
two  transactions.  I  should,  I  believe,  be  tnaking  a  perfectly  new 
decision  if,  where  a  fine  was  levied  for  the  purpose  of  altering 
the  limitations  of  a  deed,  I  were  to  hold  that  a  deed  to  declare 
the  uses  of  that  fine  was  invalid,  only  because  a  period  like  that 
which- occurred  in  the  present  case  was  allowed  by  the  parties  to 
intervene  between  the  time  of  levying  the  fine  and  the  time  of 
executing  the  deed  declaring  the  uses  and  trusts. 


Setnble,  the  mutual  concurrence  of  a  husband  and  wife  in  the  levying  of  a  Bae  of 
lands  in  which  they  were  jointly  interested,  and  in  the  declaration  of  the  uses 


(a)  3  P.  Wms.  373.  (h)  10  B.  &  C.  181. 
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for  the  benefit  of  their  issuei  comlitates  a  valaable  conaideration  to  support  the 
deed  declaring  auch  ueea. 
Semble,  The  heir  at  iaw  of  the  author  of  a  voluntary  deed  cannot  avoid  the  deed 
under  the  atatute  27  £liz.  c.  4,  by  a  conveyance  for  value. 

The  third  point  was,  that  the  deted  of  1790  was  voluntary 
and  fraudulent,  under  the  statuie  of  Elizabeth.  To  this  it  was 
answered,  first,  that  the  concurrence  of  both  the  husband 
and  wife  was  necessary  to  the  *deed,  or  at  least  to  the  [*410] 
fine  upon  which  its  operation  depended,  and  that  the 
consent  of  each  to  tfie  alteration  made  by  that  deed  and  fine 
was  a  valuable  consideration  to  support  it  in  favor  of  the  other. 
And  secondly,  it  was  said  that,  however  the  author  of  a  volun* 
tary  deed  might  have  power  to  defeat  his  own  solemn  act  by 
a  subsequent  conveyance  for  value,  the  heir  at  law  could  not  by 
the  same  means  defeat  the  voluntary  conveyance  of  his  ancestor. 
I  think  the  third  objection  has  been  answered. 

The  fourth  point  insisted  upon  by  Hannah  Carter  and  the 
mortgagees  was,  that  they  were  purchasers  for  value,  and  there- 
fore protected.  It  is  remarkable,  and  not  easy  to  be  explained, 
that  the  answers,  although  they  insist  the  defendants  are  pur- 
chasers, do  not  aver  absence  of  notice,  as  might  have  been  ex- 
pected ;[2]  and  the  defendant  Stacey  admits,  by  his  answer,  that 
the  abstract  furnished  to  him  on  the  occasion  of  his  mortgage 
contained  notice  of  the  fine  levied  in  1788.  He  states  that  he 
laid  it  before  counsel,  but  he  does  not  say  what  observations 
counsel  made  upon  that  part  of  the  abstract.  It  is  not,  however, 
from  this  or  any  other  inconclusive  criticism  that  I  overrule  this 
objection.  The  substantial  answer  to  it  is,  that,  the  legal  estate 
being  in  Isaac  King,  the  estates  acquired  by  the  defendants  are 
not  l^al  estates.  The  rule,  qui  prior  est  tempore  potior  est 
jure^  will,  therefore,  apply  in  I  he  plaintiff's  favor,  unless  the  de- 
fendants can  show  that  they  have  in  this  Court  a  better  title 

[3]  A  purchaser  ibr  valuable  conaideration  mnat,  notwithatanding,  deny  notice,  al- 
though not  charged  in  the  bill,  in  order  to  protect  himeelf  aa  a  bona  fide  purchaaer. 
Such  denial  must  be  positive,  without  evasion  ;  and  he  must  even  deny  fully,  and  in 
the  most  precise  terms,  every  circumstance  from  which  notice  could  be  inferred. 
Denning  v.  Smith,  3  Johns.  Ch.  Rep.  345 ;  OaUtian  v.  Erwin,  Hopkins,  48,  55 ; 
S.  C.  8  Cow.  361 ;  Manhattan  Company  v.  Everaton,  6  Paige,  457. 
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thau  the  plaintiff  to  call  Tor  the  legal  estate.  1  think  theie  is 
nothing  to  give  them  such  preferable  title  against  the  rightful 
owner,  and  that  the  plaintiff  in  this  case  is  the  rightful  owner, 
and  is  not  chargeable  with  any  default  in  the  assertion  of  bis 
rights. 

The  fifth  objection,  and  thai  which  is  most  promi- 
[Mil]  •nently  insisted  upon  in  the  answers,  is  this: — That 
.  John  Carter,  the  father,  had  by  his  will  assumed  to  de- 
vise and  had  devised  the  estates  comprised  in  the  deed  of  1790, 
and  had  by  the  same  will  given  benefits  which  had  been  accept- 
ed by  Elizabeth  Parker  and  the  plaintiff,  and  that  the  plaintiff 
was,  therefore,  on  the  principle  of  election,  bound  to  give  effect 
to  the  will.  The  description  of  parcels  in  the  will  which  is  said 
to  describe  the  property  in  dispute  is  in  these  words: — [His 
Honor  stated  the  language  of  the  devise.(a)]  The  description  in 
the  first  part  of  this  devise,  standing  alone,  cannot  be  taken  to  in- 
clude what  was  not  the  testator's  own,  unless  he  had  no  property 
to  which  the  description  could  be  properly  applied.  Now,  it  ap- 
pears that  the  testator  had  property  of  his  own  olhei  than  that 
which  was  comprised  in  the  deed  of  1790,  and  which  was  so 
situated  as  to  satisfy  the  words  of  the  devise.  The  only  ques- 
tion, therefore,  upon  the  point  of  election  is,  whether  a  construc- 
tion different  from  the  natural  construction  is  to  be  put  upon  the 
words  by  reason  of  the  reference  made  in  the  will  to  the  property 
in  the  possession  of  Havergall,  which  is  admitted  to  have  been 
part  of  the  property  comprised  in  the  deed  of  1790,  and  which 
the  testator  calls  his  own.  The  argument  was,  that,  from  the 
testator  calling  this  property  his  own,  he  must  be  understood, 
when  he  devises  other  property  in  Chipping  Wycombe,  likewise 
described  as  his  own,'to  include  the  property  in  the  deed  of  1790. 
That  is  a  conclusion  which  does  not  logically  flow  from  the 
premises.  The  cases  cited,  to  which  may  be  added  the  case  of 
Morrice  v.  Langham,{b)  show  that  a  mere  conjectural  inference 
like  this  will  not  suffice  to  raise  the  question  of  election.[3]    I 

(a)  Ante,  p.  402.  (6)  11  Sim.  260  ;  S.  C,  12  id.  615. 

[3]  As  to  what  will  be  sufficient  to  raise  a  case  of  election,  see  farther  ShuttU' 
worth  Y.  OrtaveSj  4  Myl.  &  Cr.  95 ;  Bowtra  t.  Smithy  10  Paige,  194 ;  Sanford  t. 
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do  not  understand  why  the  plaintiff  thought  it  necessary 
*to  waive  his  right  in  respect  of  the  property  in  the  pos-    [*412] 
session  of  Havergall ;  bat  by  that  offer,  of  course,  he 
must  be  bound. 

Now,  sixthly,  it  was  said  the  assumption,  on  which  I  have 
hitherto  considered  the  case,  was  unfounded ;  that  the  deed  of  Sep- 
tember, 1790,  was  not  proved,  and  if  proved,  that  the  property  in 
the  possession  of  the  defendants  was  not  identified  with  that  in 
the  deed  of  1790.  I  shall  begin  by  considering  the  former  point. 
First,  as  to  the  proof  of  the  deed ;  for  this  purpose  William  Parker 
was  a  material  witness ;  and  it  was  said,  first,  that,  being  a  party 
to  the  suit,  his  evidence  could  not  be  read,  because  no  previous 
order  for  his  examination  had  been  made ;  and,  secondly,  that 
he  was  interested  in  the  result  of  the  suit.  The  first  objection  I 
consider  to  be  answered  by  the  fact,  that  the  plaintiff  did  not 
make  the  witness. a  party  in  the  first  instance,  nor  until  the 
frame  of  the  suit  had  been  objected  to  on  that  ground,  and  I 
had  yielded  to  the  defendant's  argument.  William  Parker  was 
then  brought  before  the  Court  by  supplemental  bill,  and  dis- 
claimed :  that  disclaimer  will  not  make  his  evidence  good,  if  he 
were  not  a  competent  witness  when  his  evidence  was  given.  I  am, 
therefore,  under  the  necessity  of  determining  the  point  of  law, 
whether  he  had  any  interest  or  not  at  the  time  of  his  examina- 
tion. If  the  decision  should  be  against  the  existence  of  such  an 
interest  I  could  not  allow  an  objection  to  prevail,  which  upon 
that  hypothesis  would  be  the  result  of  my  undue  compliance  with 
the  defendant's  objection  for  want  of  parties. 

Had,  then,  William  Parker,  at  the  time  of  his  examination,  such 
an  interest  as  would  make  him  an  incompetent  witness 
in  the  cause  ?    The  first  suggestion  was,  that  his  •inter-    [M13] 
est  was  that  of  an  administrator  to  his  wife,  and  he 
might  claim  the  rents  which  accrued  during  her  life.    To  that 

Jacknnj  id.  266,  270;  Hirrington  v.  HugKu,  1  Paijfe,  569;  Fuller  v.  YateSt  8 
Paige,  325  ;  Dummer  ?.  Pitcher,  2  Myi.  &  K.  262 ;  Cooke  y.  Briecoe,  1  Dro.  & 
Wal8h,  616  ;  Blommart  v.  Player,  2  Sim.  Sl  Sta.  5»7 ;  The  Atttomey  General  y. 
The  Earl  of  LonedaU,  1  Sim.  105  ;  Nayhr  v.  Weiherell,  4  Sim.  114  ;  Thompson 
V.  CarmiehaeVe  Exre.  1  Sand.  Ch.  Rep.  388. 
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it  was  answered  that  such  a  claim  is  not,  and  cannot  come,  in 
question  in  this  cause ;  and  the  decree  could  not  be  given  in  evi- 
dence in  William  Parker's  favor  in  any  proceeding  which  he 
might  take  to  recover  those  rents  against  the  personal  estate  of 
Mary  Carter,  who  died  in  1839.  The  second  argument  was, 
that  William  Parker  was  giving  evidence  in  support  of  a  claim 
which,  if  successful,  would  carry  with  it  a  right  in  him  to  be 
tenant  by  the  courtesy  of  the  land  claimed.  In  support  of  this  ob- 
jection it  was  argued,  for  the  defendants,  that,  however  at  law  a  sei- 
sin in  deed  may  be  necessary  to  perfect  the  husband's  title  as  ten- 
ant by  the  courtesy,  no  such  necessity  can  exist  in  the  case  of  equit- 
able estates,  to  which  entry  in  the  legal  sense  of  the  term  is  inap- 
plicable. Now,  without  saying  what  will  constitute  an  equitable 
seisin,  I  ani  not  prepared  to  decide  that  a  possession  by  a  stran- 
ger strictly  adverse,  during  the  whole  coverture,  to  the  settlement 
and  to  all  parties  claiming  under  it,  including  the  trustees,  would 
not  exclude  the  husband's  right  to  courtesy.  The  right  to  cour- 
tesy is  strictly  a  legal  right,  and  where  it  arises  it  intercepts  the 
wife's  estate  in  its  descent  to  the  issue.  I  cannot  think  that  in 
such  a  case  this  Court  would  so  disregard  legal  analogy  as  to  dis- 
pense with  that,  or  some  equivalent  for  that  which  at  law  is  ne- 
cessary to  found  the  title.  The  equitable  seisin  (whatever  that 
may  mean)  is,  of  necessity,  excluded  by  an  adverse  possession 
such  as  I  have  supposed, — as  is  sufficiently  acknowledged  in 
De  Grey  v.  Ri6hardsim{a)  and  in  Cashorne  v.  Inglis.{h)  This 
is  not  opposed  by  the  principle  of  Sir  William  Grant's  judgment 
in  Lord  Chrenville  v.  Blyth,{c)  That  judgment  proceeds 
[414]  *upon  a  clear  and  intelligible  principle.  The  trustee  be- 
ing in  possession  was  trustee  for  the  party  entitled  to  the 
benefit  of  the  trust ;  and  Sir  W.  Grant  held  that  the  enjoyment 
of  the  property  under  the  trustee  by  a  party  claiming  to  be  en- 
titled to  the  benefit  of  the  trust,  and,  therefore,  affirming  the 
trust,  would  not  afiect  the  equitable  rights  of  the  party  really  en- 
titled. That  judgment  does  not  involve  the  conclusion  that  in  a 
case  in  which  both  the  trustee  and  cestui  que  trust  have  been  out 

(a)  3  Atk.  469.  (c)  16  Ves.  224. 

(6)  2  J.  &  W.  195 ;  ante,  p.  405  n.  {d) 
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of  possession  during  the  coverture,  and  the  possession  is  recov- 
ered after  the  coverture,  the  right  to  courtesy  will  attach  in  this 
Court.  In  that  case,  Sir  William  Grant  expressly  excluded  ad- 
verse possession,  as  being  out  of  the  case ;  and  he  relies  upon 
this,  that  the  parties  all  along  acknowledged  and  intended  to  exe- 
cute the  trusts  of  the  settlement,  and  that,  intending  to  do  so,  they 
had,  by  mistake,  paid  the  income  to  a  wrong  person.  That  is 
very  different  from  the  case  of  a  stranger  to  the  settlement  re- 
ceiving the  rents  and  profits,  not  under  the  trustees  of  the  settle- 
ment, but  by  a  title  adverse  to  the  settlement.[4] 

I  am  further  of  opinion,  that  in  this  case  the  entry  of  Mary,  at 
whatever  time  it  commenced,  must  be  considered  adverse.  It 
appears  to  me  to  be  impossible  to  treat  it  otherwise,  unless  the 
passage  in  the  bill  which  was  relied  upon  in  argument  is  to  af- 
fect the  case.  The  passage  referred  to  in  the  bill  is  that  in  which 
it  is  alleged  that,  upon  the  death  of  John  Carter  the  father,  the 
estates  of  John  Carter  the  son,  and  Elizabeth  Parker,  "  vested  in 
possession."  The  construction  which  the  defendant  puts  upon 
those  words,  is  contradicted  by  the  allegation  which  immediately 
follows,  stating  the  entry  of  Mary  ;  and  more  pointedly  by  the 
charge  *'  that  William  Parker  and  Elizabeth  his  wife  did  not, 
nor  did  either  of  them,  enter  into  the  possession,  or  the 
^receipt  of  the  rents  and  profits  of  the  said  lands,  or  any  [*415] 
part  thereof,  during  the  life  of  Elizabeth  Parker."  Those 
passages  (as  the  defendant  could  construe  the  first)  contradict 
each  other.  They  are  to  be  reconciled  only  by  understanding 
the  one  as  a  conclusion  of  law,  and  the  other  as  a  statement  of 
fact.  From  the  common  explanation  of  the  term  "  seisin  in  law," 
the  expression  referred  to  would  seem  to  be  correct  in  point  of 
pleading. 

On  behalf  of  the  defendant  it  was  further  said,  that  the  rule  of 

[4]  *'  A  cestui  qne  trust  may  lawfully  dispose  of  his  trust  estate,  DOtwithstaoding 
his  title  is  contented  by  the  trustee,  for  the  latter  can  never  disseise  the  former  of 
the  trust  estate  ;  but  so  \oDfr  as  it  continues,  the  possession  of  the  trustee  is  treated, 
at  least  in  a  court  of  equity,  as  the  possession  of  the  cestui  que  trust.  There 
can  be  no  disseisin  of  a  trust ;  although  the  exercise  of  an  adverse  possession  for 
a  (Treat  leng[th  of  time  may,  in  equity,  bar  or  extinguish  the  trust."  Story,  J. 
Baker  v.  Whiting,  3  Sumn.  482. 
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• 

law  which  requires  a  seisin  in  deed  applies  only  to  the  case  of 
a  mesne  descent,  and  not  to  a  remainder ;  and  that,  in  the  case 
of  a  remainder,  the  husband  could  at  law  claim  to  be  tenant  by 
the , courtesy,  although  the  possession  should  have  been  adverse 
during  the  whole  coverture.  I  suggested  to  Mr.  Russell  the  case 
of  a  limitation  to  A.  for  life,  with  remainder  to  B.,  a  married 
woman  in  fee,  supposing  a  stranger,  upon  the  death  of  A.,  to  in- 
trude, and  B.  to  die  before  entry.  In  the  case  of  a  descent,  it 
was  admitted  that,  if  the  heir  did  not  enter,  the  husband  would 
not  have  the  courtesy  at  law ;  but  I  was  told  by  Mr.  Russell, 
that  the  rule  at  law  would  be  otherwise  in  the  case  I  suggested ; 
and  that  the  husband  would  have  his  courtesy  as  to  the  remain- 
der. In  that  I  do  not  agree.  The  general  proposition  of  law  is, 
that  there  must  be  a  seisin  in  deed ;  and  the  case  of  a  mesne 
descent  is  only  put  as  an  example.  1  certainly  thought,  at  one 
moment,  there  might  be  a  difference  between  a  descent  and  a 
remainder ;  upon  this  distinction — that  the  heir  has  nothing  in 
the  land  during  the  life  of  the  ancestor,  whereas  the  entry  of  a 
tenant  for  life  does,  for  some  purposes,  vest  all  the  subsequent 
remainders  in  the  parties  entitled.     But,  I  am  satisfied  there  is 

no  distinction  for  the  present  purpose.  The  law,  indeed, 
{*416]    before  entry,  presumes  the  'actual  seisin  to  be  in  the 

party  entitled  to  it,  and  this  presumptive  seisin  is  termed 
a  seisin  in  law.  But  if  a' stranger  abates  in  the  one  case,  or  in- 
trudes in  the  other,  the  presumption  is  rebutted,  and  the  law  de- 
termines that  the  heir  or  remainder-man  never  was  seised.  This 
is  stated  in  the  text  books.  The  case,  therefore,  above  suggested, 
appears  to  me  to  be  one  in  which  the  heir  may  at  law  claim  the 
estate  from  his  immediate  ancestor,  (a  remainder-man,)  and  yet 
the  husband  not  to  be  entitled  to  his  courtesy.  Another  point 
occurred  to  me ;  I  thought,  at  one  time,  that  the  term  of  500 
years  might  have  saved  the  courtesy  by  analogy  to  those  cases 
at  law,  in  which  actual  entry  has  been  dispensed  with,  where 
the  lands  were  in  the  possession  of  a  tenant  for  years.(a)  But  I 
am  satisfied  the  argument  in  favor  of  the  courtesy  cannot  be  sup- 
ported merely  by  the  existence  of  the  term,  as  distinguished  from 

(a)  Co.  Lit  39.  a. 
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thd  reasoning  which  arises  out  of  the  estate  in  Isaac  King,  the 
trustee.  The  term  is  an  equitable  term  only ;  it  was  a  term 
under  which  the  trustee  never  had,  nor  rightfully  could  take, 
posscb'sion  of  the  estate  during  the  life  of  Mary  Carter^  and  upon 
her  death  the  term  ceased. 

• 

If  the  covertore  begins  after  an  adverM  poaecMion  baa  eommeneed,  and  terminatefl 
during  the  continuance  of  such  adverse  ponenion,  or,  if  both  the  trustee  and 
cestui  que  trust  are  disseised  before  the  equitable  estate  of  the  wife  begins,  by 
a  party  claiming  by  a  title  paramount  to  the  trust,  who  retains  poasession  until 
after  the  death  of  the  wife,  the  husband  would  not  acquire  any  title  as  tenant  by 
the  curtesy. 

So  far,  then,  my  opinion  accords  with  the  plaintiflf's  argument 
for  the  admissibility  of  William  Parker's  evidence;  and  if,  in 
this  case,  the  marriage  between  William  Parker  and  Elizabeth 
had  taken  place  after  the  entry  of  Mary,  I  should  have  decided 
the  question  in  the  plaintiff's  favor ;  and  such  probably  would 
have  been  my  decision  if,  in  the  lifetime  of  John  Carter  the  father, 
a  stranger,  claiming  by  a  title  paramount  the  trusts  of  ' 
his  marriage  settlement,  had  entered  upon  *the  property  [M17] 
comprised  in  that  settlement,  so  as  to  have  displaced  the 
title  of  the  trustees,  as  well  as  that  of  Carter,  and  had  retained 
such  possession  until  after  the  death  of  Elizabeth.[5] 

I  must  now,  however,  notice  a  yiew  of  this  case  which  has 
occurred  to  me  as  deserving  of  attention.  Suppose  Mary  to 
have  entered  a  month  or  more  after  the  decease  of  her  husband, 
and  not  sooner,  and  that,  in  the  interval  between  his  death  and 
such  entry,  no  act  was  done  either  by  the  trustee  of  the  marriage 
settlement,  or  by  Elizabeth,  or  any  other  party  entitled  to  the 
benefit  of  the  trusts  of  the  settlement,  in  assertion  of  that  title ; 
what,  in  that  case,  would  the  position  of  the  husband  of  Eliza- 
beth  be,  with  respect  to  his  right  to  courtesy  1  My  opinion  is, 
that  the  right  to  courtesy  would  in  that  ease  attach,  and  for  this 
reason — the  trustee  and  the  cestui  que  trust  are  in  (his  Court,  in 

[5]  The  husband  is  not  entitled  to  an  estate  by  the  curtesy  in  a  contingent  in- 
terest of  his  wife,  in  real  property,  where  the  wife  waa  not  seised  of  an  estate  or 
interest  in  possession  in  such  property  during  her  life  ;  but  her  whole  interest  there- 
in will  descend  to  her  heirs.    Pond  v.  Berght  10  Paige,  141. 
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relation  to  strangers,  but  as  one  person.  The  possession  by  John 
Carter  the  father,  under  his  marriage  settlement,  of  the  property 
comprised  in  that  settlement,  was  the  possession  of  his  trustee, 
and  gave  to  that  trustee  a  seisin  in  deed  of  the  inheritance  of  that 
property.  The  death  of  John  Carter  the  father  did  not  interrupt 
that  seisin ;  and  when  John  Carter  the  father  died,  King  the 
trustee  was  in  actual  possession  of  the  property,  not  by  a  new 
title  then  for  the  first  time  accruing,  but  by  continuance  of  the 
title  and  seisin  acquired  upon  the  marriage,  and  w£ls  in  such 
possession  for  the  benefit  of  the  party  lawfully  entitled  thereto, 
and  he  would  so  continue  in  possession  until  the  entry  of  Mary, 
supposed  to  be  a  month  or  more  after  the  death  of  John,  and  this, 
according  to  Lord  Granville  v.  Blyih,  (there  being  by  the  sup- 
position no  adverse  possession  during  the  interval,)  would  entitle 

the  husband  of  •Elizabeth  to  his  courtesy.     This  would 
[*418]    *be  strictly  analogous  to  the  rule  at  law.    There  must 

at  law  be  a  seisin  in  deed ;  but  if  there  has  been  such  a 
seisin  for  a  moment,  that  is  sufiicient  to  support  the  courtesy, 
although  it  is  followed  by  an  immediate  disseisin.  Suppose, 
then,  a  bill  to  have  been  filed  by  William  to  recover  his  cour- 
tesy, supported  by  proof  that  the  possession  was  simply  vacant 
for  a  month  after  the  death  of  Carter,  and  that  Mary  had  not 
entered  till  the  expiration  of  that  month,  would  that  be  or  not  be 
suflScient  to  entitle  William  Parker  to  a  decree?  Do  not  the 
cases  of  De  Grey  v.  Richardsouy  Casborne  v.  Inglis^  and  Lord 
Grenville  v.  Blyth,  determine  that  in  such  a  case  there  would 
be  an  equitable  seisin  without  anything  being  done  by  these  par- 
ties ?  In  this  case,  I  am  not  informed  what  the  condition,  of  the 
property  was  at  the  moment  of  Carter,  the  father's  death, — 
whether  it  was  in  the  hands  of  yearly  tenants,  whose  possession 
alone  would  or  might,  according  to  the  cases,  save  the  courtesy ; 
nor  do  1  propose  to  give  the  parties  the  benefit  of  any  inquiry 
from  those  points.  But,  however  that  may  be,  is  it  not  open  to 
the  argument  that  some  time,  though  but  an  instant,  must  have 
elapsed  after  John's  death,  before  any  adverse  possession  was 
acquired  by  Mary  ?(a) 

(a)  See  1  Roper,  Husband  jmd  Wife,  by  Jacob;  p.  19. 
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If  either  party  wishes  to  address  me  upon  that  point,  I  will 
hear  one  counsel  on  each  side  upon  it.  No  one  has  yet  argued 
the  point  of  the  sufficiency  of  such  an  intermediate  seisin. 

Admitting  the  evidence  of  William  Parker  to  be  receivable,  it 
was  said  his  testimony  was  insufficient,  because  the  deed  of  Sep- 
tember, 1790,  was  not  in  the  proper  custody,  and  as  the 
possession  had  not  accompanied  the  *deed,  some  further  [M19] 
proof  must  be  given ;  and  I  was  referred  to  the  case  of 
Doe  d.  Neale  v.  Sampl€s.{a)  That  case  and  the  other  author^ 
ities  show  this  proof  was  sufficient,  even  if  it  were  necessary,(6) 
that  the  deed  should  be  in  the  possession  of  a  party  entitled.  It 
appears  to  me  that  that  exigency  is  satisfied  here :  the  possession 
of  the  solicitor  was  the  possession  of  the  client.  The  client  was 
John  Carter,  the  father ;  he  was  the  tenant  for  life  at  the  time 
that  deed  was  executed,  and  the  tenant  for  life  was  not  an  im- 
proper party  to  hold  the  deed  in  his  custody. 

After  a  further  argument  of  the  case  on  the  point  suggested  by 
the  Court, 

• 

The  Vice-ChaJjcellor  held,  that  the  allegation  on  the  plead- 
ings that,  *<  upon  the  death  of  John  Carter,  the  father,  Mary  Car- 
ter entered  into  possession,  or  receipt  of  the  rents  and  profits," 
did  not  exclude  the  intendment  that  the  actual  possession  of  the 
trustee  instantaneously  gave  the  estate,  in  this  Court,  to  the  par- 
ties lawfully  entitled,  and  that  the  entry  of  Mary  could  not,  upon 
that  allegation  alone,  be  taken  to  have  overreached  this  operation 
of  law ;  that,  therefore,  the  right  which  the  law  gave  at  the  mo- 
ment of  the  death  of  Carter,  the  father,  would  be  effectual  to  give 
William  Parker  his  courtesy,  notwithstanding  it  was  soon  after 
wards  followed  by  the  entry  or  possession  of  the  widow.  A  de- 
cree, therefore,  in  the  plaintiff's  favor,  would  give  his  witness  a 
direct  benefit. 

rThe  bill  was  dismissed,  with  costs,  wiih  liberty  to  file  a  new  bill. 

- 

(a)  8  Ad.  &  Ell.  151.  (i)  2  Dan.  Ch.  P.,  p.  435. 
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[•420]  *HuNTER  V,  Daniel. 

1845 :  5th,  7th  and  8th  March. 

Several  euits  at  law  and  in  equity,  to  determine  the  title  to  certain  lands,  were  pending 
between  persons  claiming  to  be  mortgagees  of  such  lands,  and  one  who  claimed  Ih* 
same  lands  in  fee  by  title,  under  a  settlement,  paramount  to  the  mortgage.  Tb« 
plaintiff,  claiming  to  be  a  subsequent  mortgagee  of  the  same  lands,  contracted  to 
purchase  the  interests  of  the  prior  mortgagees  in  their  principal  moneys,  arrears 
of  interest,  and  securities,  and  to  pay  the  purchase  money  at  certain  stipulated 
times,  all  of  which  (except  an  annuity)  were  to  be  paid  in  1843  ;  and  to  pay  and 
indemnify  the  prior  mortgagees  against  the  past  and  future  costs  of  the  cnits  and 
proceedings ;  and  time  was  to  be  of  the  essence  of  the  contract  The  plaintiff 
did  not  pay  the  instalments  until  a  considerable  time  after  the  stipulated  period, 
but  such  later  payments  were  accepted  by  the  yendors.  The  bill,  filed  in  1845, 
(when  some  of  the  payments  still  remained  to  be  made,)  alleged  that  the  defend- 
ants refused  to  perform  the  agreement,  and  prayed  a  specific  performance. 

Held,  on  demurrer,  that  the  plaintiff  being  interested,  as  second  mortgagee,  in  the 
subject  of  the  suits,  the  contract  was  not  to  be  deemed  champerty. 

That,  the  defendants  insisting  upon  their  right  to  treat  the  agreement  as  void,  the 
plaintiff  was  not  bound  to  tender  the  unpaid  instalments  of  the  purchase  money 
before  filing  his  bill. 

That  every  default  by  the  plaintiff  in  payment  of  the  instalments  at  the  siipnlated 
time  is  a  new  breach  of  the  contract,  giving  the  defendants  the  right  to  rescind 
'it ;  but  that,  to  preserve  such  a  right,  it  must  be  asserted  immediately  that  the 
breach  occurs  ;  and  that,  in  this  case,  the  breach  had  been  waived. 

That,  the  time  of  performing  the  several  acts  required  by  the  agreement  on  both 
ndes  being  past,  the  Court  would  now  enforce  a  contemporaneous  performance  of 
the  contract  by  both  parties. 

The  bill  was  filed  on  the  6th  of  February,  1845,  for  the  spe- 
cific performance  of  articles  of  agreement  entered  into  the  30th  of 
November,  1841,  between  the  plaintiff  and  the  defendants,  where- 
by, in  consideration  of  the  several  sums  thereinafter  expressed  to 
be  paid  by  the  plaintiff  on  the  execution  of  the  said  articles,  viz. 
751.  to  Eliza  Daniel,  wife  of  James  Daniel,  (deceased  ;)  150/.  to 
J.  F.  N.  Daniel,  and  100/.  a  piece  to  the  said  J.  P.  N.  Daniel,  and 
four  other  children  of  the  said  James  Daniel,  all  of  whom  were 
defendants  ;  and  also,  in  consideration  of  the  covenants  therein 
contained  on  the  part  of  the  plaintiff,  they  the  said  defendants 
agreed  that,  in  case  the  plaintiff  should  in  all  respects  perform  the 
covenants  and  agreements  on  his  part  thereinafter  contained,  then 
but  not  otherwise,  they  the  defendants  would,  at  any  time  after 
such  performance,  at  the  request  and  at  the  costs  of  the  plaintiff, 
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execute  all  such  deeds  and  assurances  as  should  be  tendered  to 
them  respectively  for  assigning  and  transferring  to  him  all  their 
several  rights,  titles,  and  interests,  whether  present  or  future,  or 
reversionary,  if  any,  in  and  to  all  the  said  principal  sum  of 
10,000/.  due  upon  the  security  thereinbefore  mentioned, 
*and  the  arrears  of  interest  due  or  to  grow  due  thereon,  [M2I] 
and  the  lands,  tenements,  and  hereditaments  upon  which 
the  same  were  charged  or  attempted,  or  directed  to  be  charged, 
and  the  mortgage  security  and  all  other  deeds,  papers,  and  wri- 
tings in  the  custody  or  power  of  the  same  parties  ;  and  would 
give  and  grant  unto  the  plaintiff  full  powers  or  authorities  as 
therein  mentioned  to  prosecute  or  defend,  or  compromise  the  ex- 
isting actions  or  suits,  or  to  commence  and  prosecute  or  defend 
and  compromise  any  other  actions,  suits,  or  proceedings  which 
might  be  thought  necessary  or  expedient  for  establishing  the 
rights,  claims,  or  interests  thereby  agreed  to  be  assigned  or  other- 
wise, for  enabling  the  plaintiff  to  devise  [derive]  the  full  benefit  of 
the  said  assignment,  but  so  nevertheless  that  all  further  proceed- 
ings in  which  the  name  or  names  of  the  defendants  should  be 
used,  or  by  or  through  which  proceedings  they  might,  whether 
as  plaintiffs  or  defendants  or  otherwise,  incur  any  liability 
either  for  costs  or  otherwise,  should  be  conducted  by  their 
then  solicitors,  or  by  such  others  as  the  defendants  should 
appoint,  and  it  was  thereby  agreed  that  the  plaintiff  should  ac- 
cept as  sufficient  evidence,  for  the  purpose  of  the  agreement,  of  the 
existence  of  the  said  rights,  claims,  and  interests  of  the  defend- 
ants, the  statements  thereof  appearing  upon  the  pleadings  in  the 
suit  of  Woodroffe  v.  Daniel  then  pending  in  the  Court  of  Chan- 
cery, and  the  recitals  in  the  agreement,  together  with  the  pro- 
duction (if  required)  of  all  such  deeds,  papers,  or  writings,  in  the 
possession  or  power  of  the  defendants  as  might  be  required  to 
vouch  the  truth  of  the  statement  of  facts  coiUained  in  such  plead- 
ings and  recitals.  And  the  plaintiff  thereby  covenanted  and 
agreed,  first,  that  he  would,  on  or  before  the  31st  of  January  then 
next,  pay  unto  the  said  J.  F.  N.  Daniel  1350/.  making,  with  the 
first  sum,  1500/.,  intended  to  be  the  consideration  money 
for  the  purchase  of  all  his  ^rights  and  interests  to  and  in  [*422] 
the  arrears  of  interest  of  the  said  sum  of  10.000/.  up  to 
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the  time  of  the  decease  of  James  Daniel  his  father  (subject  to  the 
rights  of  the  creditors  of  the  latter.)    Secondly,  that  the  plaintiff 
would,  on  or  before  the  31st  of  January  then  next  ensuing,  pur- 
chase a  government  annuity  of  250/.  to  be  payable  thenceforth  to 
the  said  Eliza  Daniel  and  her  assigns  during  her  life,  which,  with 
the  75/.  was  intended  to  be  the  consideration  for  the  purchase  of 
all  her  rights  thereby  agreed  to  be  assigned*    Thirdly,  that  he 
would  pay  the  said  five  children  of  the  said  James  Daniel  the 
sum  of  900/.  a  piece,  viz.  400/.  a  piece  on  the  3lst  January  then 
next,  and  the  other  500/.  a  piece  on  the  3lst  of  May,  1842,  mak- 
ing together,  with  the  first  100/.,  the  sum  *of  1000/.,  intended  to 
be  paid  to  each  of  the  last  mentioned  parties,  as  the  consideration 
of  the  purchase  of  their  several  rights  thereby  agreed  to  be  as- 
signed.   Fourthly,  that  he  would,  on  or  before  the  31st  of  Jan- 
uary then  next,  pay  or  discharge  all  such  of  the  costs,  chaises, 
and  expenses  of  the  two  several  actions  of  ejectment  and  the  sev- 
eral suits  in  chancery  therein  mentioned  and  otherwise,  in  re- 
lation to  the  said  mortgage  security  (and  which,  so  far  as  related 
to  the  defendants,  then  amounted  to  the  sum  of  3579/.  14^.  7c/..) 
as  any  of  the  former  trustees  of  the  settlement  of  the  12th  of  June, 
1796,  therein  mentioned,  or  the  defendants,  or  the  then  trustees, 
or  any  future  trustees  of  the  said  settlement,  had  paid  or  incur- 
red, or  had  or  should  become  liable  to  pay  or  incur,  and  also  the 
costs  of  the  agreement  and  of  carrying  the  same  into  effect. 
Fifthly,  that,  until  or  before  all  the  sums  of  money  thereby  agreed 
to  be  paid  by  the  plaintiff  should  be  paid  and  satisfied,  the  plain- 
tiff should  not  in  any  manner  interfere  in  the  prosecution  or  de- 
fence of  any  proceeding  in  the  said  actions  or  suits  re- 
[M23]    spectively,  without  the  consent  of  the  defendants,  it  *be- 
ing  the  intent  and  agreement  of  all  parties  that  in  the 
meantime,  and  until  full  payment  should  be  made  of  all  the  pur- 
chase and  other  moneys,  costs,  charges,  and  expenses  agreed  to 
be  paid  by  the  plaintiff,  the  defendants  might  prosecute  the  said 
actions,  suits,  and  proceedings,  and  their  respective  rights  and 
claims,  as  if  the  agreement  had  not  been  made ;  but  that  the  costs, 
charges,  and  expenses  of  such  proceedings  should  be  borne  and 
paid  by  the  plaintiff,  or  be  retained  by  the  defendants  at  their 
option,  out  of  the  funds  or  moneys  to  be  received  under  any  such 
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proceedings.  Sixthly,  that  the  plaiatiff  should  indemnify  the 
defendants  and  the  said  trustees  respectively,  from  all  loss,  costs, 
charges,  damages,  and  expenses  to  be  paid,  incurred,  or  sustained, 
by  reason  of  any  proceeding  either  in  the  said  or  any  other  ac- 
tions or  suits  relating  to  the  said  rights  and  interests  thereby 
agreed  to  be  assigned.  Seventhly,  that  the  plaintilGf  would,  on  or 
before  the  3lst  of  January,  then  next,  deposit  in  the  hands  of  the 
solicitors  of  the  defendants  600/.,  to  be  held  by  them  as  a  collate- 
ral indemnity  fund  against  the  loss,  costs,  and  expenses  provided 
for  by  the  last  mentioned  covenant.  And  it  was  thereby  agreed, 
that,  in  case  the  plaintiff  should  not  in  all  respects  perform  the 
several  covenants  and  agreements  on  his  part  thereinbefore  con- 
tained, and  in  the  performance  of  which  it  was  thereby  declared 
that  the  period  thereinbefore  limited  for  such  performance  was 
absolutely  essential,  and  that  time  should  be  of  the  essence  of  the 
contract ;  then,  and  in  any  such  case,  it  should  be  lawful  for  the 
defendants,  or  for  any  of  them,  by  writing  to  rescind  the  agree- 
ment, so  far  as  the  same  related  to  the  person  or  persons  respec- 
tively giving  such  notice ;  and  the  person  or  persons  giving  such 
notice  might  then  retain  to  him,  her,  or  them,  and  the  several 
other  defendants,  out  of  the  several  sums  paid,  or  which  should 
be  paid  by  the  plaintiff  in  the  execution  of  the  agreement, 
all  loss,  costs,  ^charges,  damages,  and  expenses  whatso-  [*424] 
ever  which  the  person  or  persons  giving  such  notice 
might  have  paid  or  incurred,  or  become  liable  to  pay  or  incur  by 
reason  of  any  proceeding  had  or  taken  by  the  plaintiff  in  relation 
to  the  rights  or  interests  thereby  agreed  to  be  assigned  or  other 
wise,  as  therein  mentioned. 

The  bill  stated,  that,  by  indentures  of  lease  and  release  and 
mortgage  of  the  22d  and  23d  of  February,  1816,  certain  heredi- 
taments and  premises  in  the  county  of  Surrey,  being  the  heredi- 
taments comprising  in  the-mortgage  security,  which  was  the 
subject  of  the  agreement,  were  conveyed  by  one  William  Wood- 
roffe,  with  the  consent  and  approbation,  and  at  the  request  of  the 
said  James  Daniel  and  Eliza,  his  wife,  unto  and  to  the  use  of 
Stewart  and  Drury,  their  heirs  and  assigns,  subject  to  redemption, 
on  payment  by  William  Woodroffe  of  the  10,000/.  and  interest 
mentioned  in  the  said  agreement ;  that  Drury  survived  Stewart, 
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and  died  in  1835,  intestate ;  and  that,  by  indentures  of  lease  and 
release  and  appointment  of  the  10th  and  11th  of  November, 
1837,  the  mortgage  created  by  the  indentures  of  February,  1816, 
was  duly  transferred  by  the  heir  at  lav  of  Drury,  and  the  other 
parties  therein  named,  to  Long  and  others,  as  trustees;  that  the 
principal  sum  of  10,0002.  with  an  arrear  of  interest  since  1824, 
still  remained  due  to  the  said  Long  and  his  co-trustees  on  the 
said  security,  or  otherwise  by  virtue  of  the  indentures  of  Febni* 
ary,  1816;  that  William  Woodroffe  afterwards  created  other 
mortgages  of  the  same  hereditaments  and  premises,  and  that 
such  last-mentioned  mortgages  had  many  years  previously  be- 
come, and  had  ever  since  been,  and  then  were  vested  in  the 
plaintiff  for  his  own  benefit;  that  William  Woodroffe  died  in 
1824,  and  since  1824  his  brother  George  Woodroffe  had  entered 

into  possession  of  the  said  hereditaments  and  premises, 
[*426]    and  into  the  receipt  *of  the  rents  and  profits  thereof, 

claiming  to  be  entitled  thereto  for  his  life,  independent 
of  and  not  subject  to  the  mortgage  of  the  22d  and  23d  of  Febru* 
ary,  1816 ;  that  two  several  actions  of  ejectment  had  been  com- 
menced by  Long  and  his  co-trustees,  as  lessors  of  the  plaintiff,  to 
establish  the  validity  of  their  legal  title  to  the  possession  of  the 
premises,  under  the  indentures  of  February,  1816 ;  that  the  first 
action  was  commenced  in  or  as  of  Trinity  term,  1837.  and  was 
tried  at  the  Summer  Assizes  for  Surrey  in  1837,  when  the  plain- 
tiff in  ejectment  was  nonsuited ;  that  another  action  was  com- 
menced in  or  as  of  Easter  term,  1839,  by  or  on  behalf  of  the 
same  parties,  together  with  certain  other  persons  who  had  joined 
therein  as  lessors  of  the  plaintiff,  and  the  same  was  tried  in  1839, 
when  a  verdict  was  found  for  the  plaintiffs,  for  the  greater  part 
of  the  said  premises ;  and  by  a  rule  of  the  Court  of  Exchequer, 
in  Hilary  term,  1840,  it  was  ordered  that  the  facts  should  be 
stated  in  a  special  case,  with  liberty  to  turn  the  same  into  a  spe- 
cial verdict  if  the  Court  should  think  fit,  which  special  case  was 
yet  undisposed  of;  that  the  said  10,000/.  formed  part  of  the  funds 
which,  by  settlement  made  in  1795,  previously  to  the  marriage  of 
the  said  James  Daniel  and  Eliza,  his  wife,  were  vested  in  the 
trustees  for  the  time  being  of  the  said  settlement,  in  trust  for  the 
said  James  Daniel  and  Eliza,  his  wife,  successively  for  life ;  and, 


GASES  IN  GHANOBRY.  426 

1845.— Hontor  t.  Daniel. 

after  the  decease  of  the  survivor  in  trust  for  the  children  of  the 
marriage,  as  the  husband  should  by  deed  or  will  appoint :  that 
.  George  Woodroffei  in  July,  1837,  filed  his  bill  against  the  said 
Long,  Le  Oeyt,  Nugent,  and  J.  F.  N.  Daniel,  and  the  said  James 
Daniel  and  Eliza,  his  wife,  and  certain  other  persons,  to  restrain 
them  from  proceeding  at  law  for  the  recovery  of  the  said  pre- 
mises, and  to  have  his  interest  in  the  same  declared  by  the  Court ; 
that  James  Daniel  died  in  December,  1639,  having  by 
his  will  bequeathed  all  the  arrears  *of  interest  due  on  [*426J 
the  mortgage  of  1816  to  J.  F.  N.  Daniel,  his  son,  and 
the  principal  sum  of  10,000/.  thereby  secured,  equally  among  his 
said  five  children,  and  appointed  L  Dawson  executor  of  his  will ; 
that  the  said  suit  and  proceedings  had  been  revived  against  the 
said  J.  Dawson,  as  such  executor;  that  certain  proceedings  had 
been  taken  in  the  cause,  as  therein  mentioned,  but  the  same  had 
not  been  heard ;  that,  by  the  efiect  of  the  said  settlement  and 
appointment,  the  parties  to  the  articles  of  agreement  of  the  first 
part  were,  or  claimed  to  be,  beneficially  entitled  to  the  principal 
sum  of  10,0002.  and  the  arrears  of  interest  thereon  as  therein 
mentioned ;  that  the  said  parties  to  the  two  actions  of  ejectment 
as  lessors  of  the  plaintifi)  and  to  the  suits  in  chancery,  as  defen- 
dants, had  paid  or  incurred,  or  became  liable  to  pay  or  incur, 
divers  costs,  charges,  and  expenses,  to  a  large  amount.  The  bill 
stated,  that  the  plaintifi'  paid  to  the  solicitors  of  the  defendants 
the  several  sums  acknowledged  by  the  said  agreement  to  be  paid 
to  the  defendants:  and  that,  on  the  11th  of  June,  1842,  the 
plaintiff  paid  to  such  solicitors  the  sum  of  7262.  (752.  on  account 
of  the  said  annuity  of  2602.  to  Eliza  Daniel,  and  6602.  to  the 
other  parties ;)  and  that  the  said  sum  of  7252.  was  accepted  by 
the  defendants. 

The  bill  alleged,  that  the  defendants  had  refused  to  perform 
the  agreement,  on  the  pretence  that  the  plaintiff  had  not  paid  the 
whole  of  the  sums  of  money  by  the  agreemeut  stipulated  to  be 
paid  on  the  Slst  January,  1842 ;  and  that  the  defendants  had 
served  the  plaintiff  with  notice  that  the  agreement  had  thereby 
been  determined  and  made  void,  and  that  they  thereby  rescinded 
the  agreement:  but  the  bill  charged,  that  the  defendants  had 
long  since  forfeited  or  waived  any  right  which  they  might 
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[M27]  have  had,  to  make  time  of  the  essence  of  the  'contract^ 
or  to  rescind  the  contract,  by  the  acceptance  of  the  7261. 
aforesaid.  The  bill  charged,  that  the  defendants  had,  by  their 
agents,  entered  into  possession  of  the  hereditaments  and  premises 
recovered  by  the  said  ejectment ;  and  it  prayed  that  they  might 
be  decreed  specifically  to  perform  the  agreement,  and  to  execute 
all  deeds  which  shbuld  be  necessary  or  proper  for  the  purpose  of 
conveying  or  transferring  to  the  plaintiff  the  said  rights,  titles, 
and  interests,  and  for  a  receiver  in  the  meantime. 
The  defendants  demurred  for  want  of  equity. 

Mr.  Bacon  and  Mr.  Roltf  for  the  demurreri  argued,  first,  (hat 
the  agreement,  carried  into  effect,  would  amount  to  a  case  of 
maintenance  or  champerty ;  secondly,  that  if  it  were  not  liable 
to  that  objection,  still  the  plaintiff  had  omitted  to  perform  his 
part  of  the  contract,  and  therefore  was  not  entitled  to  the  assise 
tance  of  a  court  of  equity ;  and  thirdly^  that  the  latter  objectioa 
was  apparent  on  the  facts  stated :  and  it  followed,  from  the  terms 
of  the  contract,  that  the  defendants  in  consequence  of  the  default 
of  the  plaintiff,  were  entitled  to  rescind  the  contract,  and  that  the 
general  charge,  that  the  defendants  had  waived  that  right  did  not 
obviate  the  objection,  unless  facts  amounting  to  such  waiver 
were  specifically  shown. 

Mr.  Romillffy  Mr*  James  Parker^  and  Mr.  Southgate^  for  the 
bill. 

On  the  objection  of  maintenance,  Sharp  v.  CarterXa)  Wood  v. 
Downes,{b)  Uppington  v.  Bullen,{c)  Findon  v.  Parker^{d) 
[*428]  Prosser  v.  Edmonds,{e)  Harrington  v.  *Long,{g)  and 
1  Hawkins'  Pleas  of  the  Crown,  tit.  Maintenance,  s.  17, 
p.  457 ;  id.  tit.  Champerty,  s.  15,  p.  466 ;  16  Vin.  Ab.,  tit  Main- 
tenance, E.  pi.  19,  were  cited.  On  the  right  of  the  plaintiff  to 
sue,  without  having  previously  performed  his  part  of  the  con-' 

(a)  3  P.  Wtoi.  378  (rf)  ll  Mee.  &  W.  675. 

(b)  18  Ves.  120.  (e)  l  Y.  &.  Coll.  481. 
(<r)  2  Dr.  &  War.  184                             i^)  1  Myl.  &  K.  590. 
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tract,  Pordage  r.  Cole,{a)  Lloyd  v.  Llof/d.{b)  Whether  time 
was  to  be  treated  as  of  the  essence  of  the  contract,  Lev}/  v.  Lin- 
doj{c)  Williams  v.  Shaw,{d)  Hudson  v.  Bartram.{e)  And 
whetj^er  the  defendants  were  concluded  by  the  general  allegation 
that  the  terms  of  the  contract  as  to  time  had  been  waived,  Carew 
V.  Johnston^{g)  Attorney  General  v.  Mayor  S^c.  of  Norvoich^(h) 
Houghton  V.  ReynoldSy{i)  Cuthhert  v.  Creasy. {k) 

Vice -Chancellor: — The  bill  alleges,  that,  in  1816,  one  Wil- 
liam Woodroffe,  being  in  possession  of  and  claiming  to  be  enti- 
tled to  property  in  fee  simple,  charged  or  affected  to  charge  it  by 
way  of  mortgage  with  the  sum  of  10,000/.  and  to  that  amount 
and  interest  the  defendants,  or  some  of  them,  claimed  an  interest 
as  mortgagees.  The  bill  also  alleges,  that  William  Woodroffe 
created  other  mortgages  upon  the  same  lands,  which  have  long 
since  become,  and  are  now  vested  in  the  plaintiff.  The  plain- 
tiff, therefore,  would  be  the  second  mortgagee  of  this  property. 
The  bill  then  states,  that  William  Woodroffe  died,  and  George 
Woodroffe,  his  brother,  entered  into  possession  of  the  lands,  claim- 
ing under  some  old  settlement,  by  a  title  paramount  to  that  of  Wil- 
liam. The  consequence  of  the  establishment  of  the  title 
of  George  will  therefore  be,  to  render  the  ^mortgages  [*429] 
created  by  William  invalid.  [His  Honor  then  mentioned 
the  proceedings  in  the  two  ejectments,  and  in  the  suit,  as  stated 
in  p.  426.]  In  that  state  of  things,  on  the  30th  November,  1841, 
the  agreement  was  entered  into  by  the  plaintiff,  who  is  a  solici- 
tor, with  the  defendants,  which  agreement  it  is  the  object  of  this 
suit  to  enforce.  The  bill  has  been  met  by  a  general  demurrer, 
for  want  of  equity. 

The  first  ground  of  demurrer  is,  that  the  agreement  amounts 
to  champerty,  or  that  it  savors  of  champerty.  The  question  is 
not  whether  the  agreement  falls  within  some  of  the  old  defini- 
tions of  champerty,  but  whether  it  amounts  to  champerty  in  the 
sense  in  which  at  this  day  champerty  is  forbidden  by  law.    The 

(d)  1  Wme.,  Saanden,  330.  {g)  2  Sch.  &  Lef.  280,  305. 

(6)  9  Myl.  &  Cr.  192.  (A)  1  Keen,  700 ;  S.  C,  2  Myl.  & 

(e)  2MeriT.  81.  Cr.40(i. 

(^  3  Ro».  178,  n.  (t)  2  Hare,  264. 

(e)  3  Madd.  440.  (Jc)  6  Madd.  189. 
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bill  alleges,  that  the  mortgages  created  subsequently  to  that  for 
10,000/.  had  been  many  years  ago  assigned  to  and  vested  in  the 
plaintiff,  and  that  the  agreement  recites  that  the  plaintiff  has,  or 
claims  to  have,  an  interest  in  the  lands  charged  with  the  10,0002. 
and  that  he  has  proposed  to  become  the  purchaser  of  the  interest 
of  the  defendants  in  the  10,0002.,  with  the  interest  thereon.  The 
charges  in  this  respect  might  certainly  have  been  more  specific 
than  they  are.  The  allegation,  "  that  the  mortgages  many  years 
ago  were  assigned  to,  and  are  now  vested  in  the  plaintiff,'*  is  not, 
according  to  some  opinions,  inconsistent  with  the  supposition  that 
the  plaintiff  may^not  have  had  an  interest  therein  at  the  time  the 
agreement  was  entered  into.  Strictly  speaking,  I  cannot  know 
what  a  party  means  by  the  expression  "  many  years  ago ;"  but  I 
think,  coupling  it  with  the  averment  that  the  plaintiff,  at  the  time 
of  the  agreement,  bad  some  interest  in  the  land,  that  it  is  by  rea- 
sonable intendment  a  suflScient  averment  in  effect  that  the  plain- 
tiff, at  the  time  of  the  agreement,  had  the  same  interest  as  the  de- 
fendants in  resistingr  the  proceedings  which  had  been  insti- 
r*430J  tuted  by  •George  Woodroffe.  The  case  o(  Harrington  v. 
Longiia)  was  relied  upon  as  showing  that  this  agree- 
ment savored  of  champerty.  I  am  by  no  means  clear  that  the 
opinion  of  Sir  John  Leach  in  that  case  is  perfectly  consistent  with 
what  he  decided  in  Hartley  v.  Russ€ll.{b)  The  plaintiff  in  that 
case  insisted  that  the  assignment  was  made  bona  Jide^  and  that 
the  purchase  of  the  subject  matter  of  a  pending  proceeding  might 
be  valid,  and  might  be  enforced  by  bill.  This  is  what  the  plain- 
tiff in  this  case  is  attempting  to  do.  It  is  not  very  easy  to  under- 
stand why,  in  that  case,  the  vendor,  in  whom  the  legal  interest 
was,  and  who  was  trustee  for  the  plaintiff,  should  not  have  been 
allowed  to  join  as  plaintiff  in  the  suit,  so  far  as  the  objection  of 
champerty  is  in  question.  It  is  not  quite  obvious  why  it  should 
be  champerty,  because  the  party  who  liad  assigned  his  interest 
pending  the  suit  was  joined  as  plaintiff,  if  it  were  not  of  that 
character  provided  the  plaintiff  had  filed  the  bill  by  himself;  and 
the  decision  is,  that  the  vendor  could  not  join  with  the  purcha- 
ser as  plaintiff.    The  case  was  so  argued  by  Mr.  Tinney.     If  the 

{a)  2  Myl.  &  Keen,  &9a  (&)  2  Sim.  &  Slu.  244. 
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purchaser  might  enforce  his  agreement,  it  is  difficult  to  see  why 
he  might  not  indemnify  the  vendor ;  but  the  question  raised  in 
the  cases  cited  in  Harrington  v.  Long  was,  whether,  if  there  had 
been  no  expressagreement  to  indemnify,  the  Court  would  not  have 
allowed  the  plaintiff  to  file  a  bill  to  avail  himself  of  the  agree- 
ment.   The  deed  of  indemnity  is  not  stated  in  the  report  in  that 
case ;  but,  from  the  language  of  Sir  John  Leach,  and  the  argu- 
ments of  the  respondents  on  the  rehearing,  it  is  clear  that  it  was 
a  case  in  which  the  deed  of  indemnity  was  relied  upon,  not,  per- 
haps, as  sufficient  to  invalidate  a  simple  case  of  purchase  of  in- 
terest, but  as  showing  that   the   transaction  was   entered  into 
for  some  collateral    purpose.       Wood    v.    jDoirne^,(a) 
*wns  the  case  of  a  perfect  stranger  buying  the  supposed    [*431] 
right  of  another  under  circumstances  which  Lord  Eldon 
thought  obliged  him  to  consider  him  as  the  purchaser  of  a  pre- 
tended title.    He  treated  it,  for  what  reason  I  do  not  know,  as 
the  case  of  a  purchaser  having  no  interest  whatever  in  the  ques- 
tion.   That  was  the  case  of  a  solicitor  and  his  client,  but  that  ie 
not  the  case  here;  neither  is  the  plaintiff  a  stranger.    The  ques* 
tion  upon  which  the  validity  of  the  mortgages,  both  of  the  plain- 
tiff and  of  the  defendants,  depends,  is  precisely  the  same ;  name. 
ly,  whether  William  Woodroffe  had  a  title  which  will  support 
the  deeds.    The  plaintiff,  the  second  mortgagee,  has  bought  in 
the  first  mortgage  pending  the  suit,  and  now  openly  institutes 
this  suit  to  have  the  benefit  of  the  existing  suit,  and  of  the  pro- 
ceedings therein,  independently  of  those  in  whose  place  he  stands. 
The  question  is,  whether  that  is  lawful  or  not?    On'referring  to 
Hawkins'  Pleas  of  the  Crown,(6)  I  find  he  has  a  section  on  acts 
of  champerty  which  he  thus  heads,  <*  How  far  they  are  justifiable 
in  respect  of  an  interest  in  the  thing  in  variance.''    Under  this 
head,  although  an  act  of  champerty,  he  says  it  is  not  objection- 
able wherever  there  is  an  equitable  interest  in  the  title  in  dLs- 
pnte.(c)    He  puts  the  case  of  an  equitable  interest  in  a  dispute  as 
to  choses  in  action  and  of  cestui  que  trusts :  and  he  gives  nume* 
rous  instances  of  parties  having  a  direct  interest  similar  to  that  of 

a)  18  Vn.  120.  ie)  Id.  i.  91,  p.  45a 

(6)  Vol.  l,p.  45B,6thed. 
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the  parties  in  this  suit,  and  being  yet  allowed  to  maintain  or  de- 
jfend  the  suit.[l]  The  case  of  Findon  v.  Parker,{b)  appears  to 
me  to  bring  down  to  the  present  time  the  principle  laid  down  by 
Hawkins,  that  a  person  having,  or  believing  that^e  has,  an  in- 
terest in  the  subject  of  dispute,  and  bona  fide  acting  in 
f*432]  the  suit, — for  it  goes  as  far  as  this, — ^*raay  lawfully  assist 
in  the  defence  of  that  suit.  I  think,  therefore,  the  case  be- 
fore me  is  not  open  to  demurrer  on  the  ground  of  champerty.[2] 

Genoral  charges  or  arermeotB  withoot  force*  if  unrapported  by  a  Biatement  of  par- 
ticalar  facts,  of  the  effect  of  which  the  Court  may  judge. 

The  next  point  is  on  the  question  of  time.  Nothing  can  be 
more  express  upon  the  agreement,  nor  more  reasonable,  under 
the  circumstances,  than  that  time  should  be  of  the  essence  of  the 
coDtract.[3]  But  the  question  is,  whether  that  stipulation  is  not 
waived  by  the  parties  in  this  case.  If  that  question  depended 
upon  the  general  allegation  in  the  bill,  "that  the  defendants  had 
waived  or  abandoned  their  right  to  rescind  the  contract  by  no- 

(a)  11  Mee.  &  W.  675. 

[1]  "  Neither  the  common  law,  nor  the  statute,  applies  to  a  trust  estate  actually 
existing  either  by  the  acts  of  the  parties,  or  by  construction  of  law.  Thus  a  eestmi 
que  trust,  may  lawfully  dispose  of  his  trust  estate,  notwithstanding  his  title  is  con- 
tested by  the  trustee  "    Story  J.  Baker  ▼.  Whiting ,  3  Sumn.  482. 

[S]  A  purchase  of  land  pending  a  suit  concerning  it,  is  champerty.  Murray  ?• 
Lylburn,  2  Johns.  Ch.  Rep.  445.  Where  an  attorney  purchases  from  his  client 
the  whole  subject  matter  of  controreny,  for  his  own  benefit,  though  he  may  have 
had  some  interest  of  his  own,  it  is  champerty.  Arden  ▼.  Pattermm,  5  Johns.  Ch. 
Rep.  44,  51.  And  he  caimot  contract  with  his  client,  previous  to  the  termination 
of  the  suit,  for  a  part  of  the  demand,  or  subject  matter  of  the  litigation,  as  a  com- 
pensation for  his  services.  Merritt  v.  Lambert,  10  Paige,  352.  The  purchase  of 
the  mere  foundation  of  an  action  by  a  party  who  has  no  interest  in  the  controversy, 
with  the  express  object  of  commencing  a  suit  thereon,  and  for  the  purpose  of  har- 
rawing  a  defendant,  or  of  speculating  out  of  the  litigation,  is  illegal ;  and  a  Court  of 
Equity  will  not  sustain  a  suit  in  favor  of  such  purchaser.  Ward  v.  Van  Bokelen, 
2  Paige,  289.  But  the  statute  against  champerty  has  been  construed  strictly  ;  and 
it  does  not  extend  to  the  fair  and  bona  fide  pnrchase  of  a  ehoee  in  action  in  the  or- 
dinary couree  of  trade  or  business,  or  for  the  purpose  of  securing  or  recovering  pay- 
ment of  an  antecedent  debt  Ibid.  297.  Baker  v.  Whiting,  3  Sumo.  476.  And 
see  Moore  v.  Creed,  1  Dru.  &  Walsh,  521,  a  case  peculiar  in  its  circumstances,  in 
which  a  bill  to  enforce  an  agreement  for  the  division  of  property  in  litigation,  the 
recovery  whereof  had  been  undertaken  by  the  plaintiff,  was  dismissed  with  costs,  on 
the  ground  of  champerty  and  maintenance. 

[3]  Infra,  n.  5. 
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tice,'*  followed  by  the  words,  "  and  in  particular  by  the  accep- 
tance" of  certain  payments,  the  ejffect  of  the  general  charge  would 
have  been  limited  to  the  result  of  the  particular  matter  alleged. 
If  the  particular  acts  alleged  did  not  amount  to  a  waiveF,  I  should 
have  had  no  difficulty  in  following  the  modern  cases  upon  that 
subject,  the  tendency  of  which  is  to  destroy,  as  far  as  possible, 
the  inconvenient  practice  of  putting  in  general  charges,  of  which 
neither  the  defendant,  nor  probably  the  plaintiff,  knows  the 
meaning.    Such  general  charges  may  be  perfectly  unfounded, 
and  may  involve  parties  in  litigation  for  years,  whilst,  if  the 
facts  were  stated,  the  Court  might  at  once  dispose  of  the  case. 
The  party  ought  so  to  frame  his  case  upon  the  record,  that  the 
Court  can  fairly  see  what  the  case  is  which  is  to  be  relied  upon. 
But  whether,  upon  demurrer,   (  could  disregard  altogether  a 
merely  general  charge,  I  need  not  decide.[4]    In  this  case  I 
think  the  facts  stated  amount  to  a  waiver  of  the  right.    1  agree 
with  the  defendants,  that  each  breach  on  the  part  of  the  plaintiff, 
in  the  non-payment  of  money,  was  a  new  breach  of  the  agree- 
ment ;  and  that,  time  being  of  the  essence  of  the  contract,  each 
breach  gave  the  defendants  a  right  to  rescind  the  con- 
tract;  *but  that  right  should  have  been  asserted  the  mo-    [M33] 
ment  the  breach  occurred.    The  defendants  were  not  at 
liberty  to  treat  the  agreement  as  still  subsisting,  and  to  take  the 
benelit  of  it  at  the  expense  of  the  plantiff,  if  they  meant  to  insist 
that  it  was  at  nn  end.    They  were  at  liberty  to  rescind  it,  but 
were  not  imperatively  bound  to  do  so.    There  is  no  stronger 
reason  for  holding  that  the  forfeiture  of  a  lease  is  waived  by  the 
acceptance  of  rent  subsequently  accruing,  than  there  is  in  this 
case  for  holding  that  the  acceptance  of  an  instalment  of  purchase 
money  (which  was  not  due  unless  the  agreement  was  to  be  con- 
tinued) is  a  waiver  of  the  right  to  rescind  the  agreement.     The 
defendants  had  no  right  to  accept  the  money  but  upon  the  prin- 
ciple that  the  agreement  was  still  subsisting. 

The  only  remaining  point  insisted  upon  was,  that  the  making 
of  every  payment  was  a  condition  precedent  to  the  right  of  the 

[4]  The  Attorney  General  ▼.  Mayor  ^c,  of  Norwich,  3  Myl.  &  Cr.  406,  422.  S. 
C.  1  Keeo,  700  ;  Williama  v.  Earl  of  Jersey,  Cr.  &  Ph.  91,  98 ;  Balls  v.  Afar- 
grave,  3  Beav.  2S4 ;  Stanebury  v.  Arkwright,  6  Sim.  48J  ;  Hammond  ?.  Messen" 
ger,  9  Sim.  335. 
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plaintiff  to  call  for  the  execution  of  the  agreement,  or  in  fact  to 
call  for  the  benefit  of  it ;  and  it  was  argued  that  the  bill  could 
not  properly  be  filed  before  the  plaintiff  had,  out  of  court,  fully 
performed  his  agreement.  The  general  rule  in  equity  certainly 
is  not  oC  that  strict  character.  A  party  filing  a  bill  submits  to  do 
everything  that  is  required  of  him ;  and  the  practice  of  the  Court 
is  not  to  require  the  party  to  make  a  formal  tender  where,  as  in 
this  case,  from  the  facts  stated  in  the  bill,  or  from  the  evidence, 
it  appears  that  the  tender  would  have  been  a  mere  form,  and  that 
the  party  to  whom  it  was  made  would  have  refused  to  accept  the 
money.  The. defendants,  according  to  the  allegation  in  the  bill, 
insist  that  the  agreement  is  altogether  void,  and  the  plaintiff, 
therefore,  is  at  liberty  to  contend  that  the  tender  would  have  been 
useless.  It  does  not  appear  to  me  necessary  to  rely  upon  that, 
for  if  the  stipulation  as  to  the  time  already  past  has  been 
[*434]  *waived,  a  contemporaneous  performance  of  the  agree- 
ment by  all  the  parties  to  the  res)iective  parts  of  the 
agreement  must  be  enforced  by  this  Court.  It  is  different  at 
law,  where  one  party  may  succeed,  and  afterwards  a  cross  action 
may  be  brought  against  him:  this  Court  disposes  of  the  whole 
matter  at  once.    The  demurrer  must  be  overruled.[5] 

[5]  The  parties  may  make  time  of  the  essence  of  the  agreement ;  as,  where 
there  was  an  express  stipnlatioa  in  a  contract  for  the  sale  of  land,  to  be  paid  for  by 
instalmentSi  that  if  the  vendee  failed  in  either  of  his  payments,  the  agreement  was 
to  he  void,  Benedict  t.  Lynch,  1  John&  Ch.  Rep.  370.  When  the  party  who  ap- 
plies for  a  specific  performance  has  omitted  to  execote  his  part  of  the  contract,  by 
the  tine  appointed  for  that  parpose,  without  being  able  to  assign  any  sufficient  jus- 
tification or  excuFe  for  his  delay ;  and  when  there  is  nothing  in  the  acts  or  con- 
duct of  the  opposite  party  that  amounts  to  an  acquiescence  in  that  delay,  the  Court 
will  not  compel  a  specific  performance.  Ibid.  375.  It  is  incumbent  on  the  plain- 
tiff culling  for  a  specific  performance,  to  show  that  he  has  used  due  diligence  ;  or 
if  not,  that  his  negligeuce  arose  from  some  just  cause,  or  has  been  acquiesced  in : 
and  it  is  not  necessary  for  the  party  resisting  the  performance  to  show  any  particu- 
lar injury  or  inconvenience  :  it  is  sufficient  if  he  has  not  acquiesced  in  Uie  negli- 
gence of  the  plaintiflT,  but  considered  it  as  releasing  him.  Ibid.  37J).  "  In  contracts 
relating  to  land,  time  is  not  in  general  considered  in  equity  as  of  the  essence  of  the 
contract,  and  it  was  once  considered  that  it  could  not  be  made  so,  even  by  express 
stipulation.  But  after  it  had  been  decided  that  time  might  be  made  essential,  the  ten* 
dency  of  the  decisions,  especially  those  of  Sir  John  Leach,  has  been  to  hold  persons 
concerned  in  contracts  relating  to  land,  bound  as  in  other  contracts,  to  regard  time 
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22d,  23d,  24th  April;  aivd  Ut  May. 

A  debtor  and  his  wife  joined  in  an  assii^ment  of  the  chose  fn  action  of  the  wife,  to 
a  creditor  of  the  bvsband,  to  aeenre  300Z.  owing  by  the  husband.  The  creditor 
aiterwarda,  insured  the  life  of  the  wife  in  a  smn  of  2002.  The  chose  in  action 
was  not  reduced  into  possession  in  the  lifetime  of  the  wife.  The  wife  died,  and 
the  creditor  received  from  the  insarance  office  the  200/. : — Held,  in  a  suit  for  re- 
demption, that,  if  the  creditor  had  no  insurable  interest  in  the  life  of  the  debtor's 
wife,  the  debtor  could  have  no  claim  to  the  application  of  the  sam  assured,  to* 
wards  the  payment  of  his  debt ;  that  here  the  creditor  had  such  insurable  inter- 
est, but  the  ri<«k  ceased  at  the  death  of  the  wife  ;  and  that  the  money  aAerwards 
paid  by  the  insurance  office,  being  paid  in  their  own  wrong,  the  debtor  was  not 
entitled  to  have  it  applied  in  reduction  of  his  debt 

Ann  Webb,  under  the  will  of  Francis  Webb,  her  uncle,  who 
died  in  1814,  was  entitled,  on  the  death  of  her  father,  Edward 
Webb,  to  one-fifth  share  of  a  moiety  of  an  annuity  of  $300,  which 
had  been  granted  for  the  term  of  sixty  years,  if  two  persons,  (the 
grantors,)  or  the  survivor  of  them,  should  so  long  live,  (subject 
to  the  contingency  of  a  certain  trade  or  business  producing  to 
the  grantors,  or  the  survivor  of  them,  a  specified  amount  of  pro- 
fit ;)  and  was  also  entitled,  under  the  same  will,  on  the  death  of 
her  father,  to  a  fifth  part  of  a  legacy  of  700/.,  with  interest  there- 
on from  bis  death.    In  1822,  Ann  Webb  intermarried  with  the 

am  material."  Wigram,  Viee-Chancellor,  Walker  r.  Jejffreya,  1  Hare,  348.  In  a 
subsequent  page,  (ibid.  352,)  the  Vice-Chancellor  says ;  "  The  general  ririe  m  equity 
I  take  to  be,  that  a  party  who  asks  the  court  to  enforce  an  agreement  in  his  faror, 
must  arer  and  prove  that  he  has  performed,  or  been  ready  and  willing  to  perform 
the  agreement  on  his  part.  Where,  however,  the  strict  application  of  that  rule 
would  work  injustice,  the  coort  will  relax  it.  A  breach  of  an  agreement  may  have 
been  committed,  for  which  a  jury  could  only  give  a  nominal  damage.  A  breach 
may  have  been  committed  which  a  jury  would  consider  as  waived ;  and  if  the  party 
committing  those  breaches  has  substantially  performed  other  parts  of  the  agreement, 
whereby,  at  his  expense,  the  other  contracting  party  has  derived  benefits  under  the 
agreement,  a  court  uf  equity  might  fail  in  doing  justice,  if  it  refused  to  decree  a 
speoific  performance."  When  time  will  be  deemed  essential,  or  not,  see  further 
Davi9  V.  ThoinaBt  1  Russ.  &»  M.  514 ;  Wells  v.  Smith,  7  Paige,  22 ;  More  v.  Smed- 
bvrgh,  8  Paige,  605 ;  Crippen  v.  Heermance,B  Paige,  211 ;  Doloret  v.  Rothschild, 
Sim.  &  Stu.  590 ;  Stubbs  v.  Lister,  1  Yo.  &  Goll.  C.  C.  94  ;  WiswaU  v.  I^Gowan, 
1  Uoff  Ch.  Uep.  139. 
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plaiDtiff.    The  legacies  were  not  made  the  subject  of  any  settle- 
ment.   Edward  Webb,  the  father,  died  in  1828. 

By  an  indenture  of  assignment,  dated  in  August,  1831,  made 
between  the  plaintiff  and  the  said  Ann,  his  wife,  of  the  one  part, 

and  the  defendant  John  Biackwell,  of  the  other  part,  re- 
[M35]    citing  the  will  of  Francis  Webb,  and  *ihat  the  plaintiff 

was  indebted  to  the  defendant  in  the  sum  of  300^,  upon 
a  promissory  note  of  the  same  date  as  the  indenture,  bearing  in- 
terest at  5  per  cent, — the  said  plaintiff  William  Henson,  and  the 
said  Ann,  his  wife,  and  each  of  them,  assigned  unto  the  defen- 
dant John  Biackwell,  his  executors,  administrators,  and  assigns, 
all  that  the  said  annuity,  and  all  and  every  annual  or  other  sum 
or  sums  of  money  whatsoever,  which  they  were  entitled  to  un- 
der or  by  virtue  of  the  recited  clause  of  the  will  of  the  said  Fran- 
cis Webb,  and  all  other  interest,  benefit,  and  advantage  whatso- 
ever of  the  said  plaintiff  and  Ann,  his  wife,  by  virtue  thereof, 
upon  trust  to  retain  the  same  from  time  to  time,  when  received  in 
liquidation  of  the  said  sum  of  300^.,  due  from  the  plaintiff  to  the 
defendant,  with  interest  thereon,  and  the  costs  and  expenses  of 
preparing  the  said  assignment,  and  incident  to  the  execution  of 
the  trusts  thereby  created :  and  it  was  thereby  agreed,  that,  in 
the  event  of  the  death  of  either  of  the  grantors  of  the  annuity,  if 
the  defendant,  his  executors  or  administrators,  should  be  desirous 
of  insuring  the  life  of  the  survivor  of  them,  it  should  be  lawful 
for  him  and  them  so  to  do,  to  the  amount  of  the  said  debt,  or  of 
such  part  thereof  as  should  remain  unpaid ;  in  which  case  all 
sums  of  money  to  be  paid  for  effecting  and  continuing  such  in- 
surance should  be  considered  as  added  to  the  debt,  so  due  as 
aforesaid,  from  the  plaintiff  to  the  defendant,  and  be  recoverable 
in  like  manner. 

Some  payments  of  the  share  of  Ann  Henson  of  the  annuity 
were  made  to  the  defendant  under  the  assignment,  the  first  of 
which  he  received  in  July,  1932.  These  payments  were,  how- 
ever, interrupted,  in  consequence  of  a  suit  in  chancery  on  the 
subject  of  the  administration  of  the  estate  of  Francis  Webb,  iftid 

ultimately  in  consequence  of  a  notice  by  the  plaintiff  to 
[•436]    the  survivor  of  the  •grantors,  requiring  him  not  to  pay 

the  defendant.    The  defendant  also,  after  the  death  of 
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Ann  Henson,  received  a  balance  of  69^,  in  respect  of  the  pecu- 
niary legacy  to  her  which  had  been  assigned  to  him  by  the  deed. 
In  August,  1832,  the  defendant,  without  the  privity  or  know- 
ledge of  the  plaintiff  or  of  his  wife,  insured  the  life  of  Ann  Hen- 
son,  the  wife,  in  the  Norwich  Union  Life  Assurance  Office,  in  the 
sumof200^    The  defendant  paid  the  expense  and   premiums 
on  the  policy  from  time  to  time,  as  they  became  due,  amounting 
to  about  221 ;  and,  by  his  answer  in  this  cause,  he  stated,  that 
he  did  not  charge  such  payments  to  the  account  of  the  plaintiff, 
but  treated  them  as  being  made  entirely  on  his  own  account,  and 
at  his  own  risk.    The  plaintiff's  wife  died  in  February,  1835,  and 
on  the  application  of  the  defendant  to  that  effect,  the  plaintiff 
soon  afterwards  furnished  him  with  a  certificate  of  her  burial. 
The  Norwich  Union  Office,  in  July,  1835,  paid  the  defendant  the 
200^  secured  by  the  policy.    The  plaintiff'  took  out  letters  of 
administration  of  the  estate  of  his  wife,  and  filed  his  bill  to  re- 
deem the  property  comprised  in  the  assignment  of  August,  1831, 
praying  that  the  defendant  might  be  charged  with  the  amount 
he  received  on  the  policy,  after  allowing  him  the  premiums  and 
expenses  paid  upon  it. 

Mr.  JRomi/Zyand  Mr.  Grove,  for  the  plaintiff. 

The  insurance  by  the  defendant  of  the  life  of  Ann  Henson, 
must  be  founded  on  the  fact  of  the  existence  of  the  security. 
That  was  the  only  fact  to  which  it  can  be  referred  ;  for  unless 
he  had  an  interest  in  her  life  on  that  ground,  it  is  not  suggested 
that  he  had  any  such  interest  whatever ;  and  the  insur- 
ance would  have  been  •illegal  under  the  statute  14  Geo.  ['437] 
3,  c.  48.  But  the  Court  will  not  intend,  nor  (for  the  pur- 
pose of  excluding  the  plaintiff  from  the  benefit  of  the  policy)  will 
it  hear  the  defendant  say  that  he  intended  to  do,  or  had  done,  an 
unlawful  act.  The  Court  will  regard  the  defendant  as  having 
obtained  and  intended  the  policy  of  insurance  as  a  collateral  se- 
curity for  the  debt ;  and  will  treat  the  money  received  by  the  de- 
fendant on  the  policy  upon  the  death  of  Ann  Henson  as  having 
been  received  in  part  discharge  of  the  debt,  allowing  the  defend- 
ant thereout  the  premiuAis  which  he  had  paid. 

Vol.  IV.  49 
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Mr.  Cooper  and  Mr.  Wright^  for  the  defendant. 

The  insurance  by  the  defendant  of  the  life  of  Ann  Henson 
was  not  made  in  pursuance.of  any  contract  with  the  plaintiff.  It 
was  the  voluntary  act  of  the  defendant  There  was  nothing  in 
the  transaction  to  connect  it  with  the  plaintiff's  mortgage.  It 
was  true,  there  was  the  circumstance,  that  the  plaintiff  happened 
at  the  time  to  owe  the  defendant  a  sum  of  money,  to  secure  which 
the  plaintiff  and  his  wife  had  assigned  to  him  some  property ;  but 
as  to  the  transaction  of  the  insurance,  they  were  entire  strangers. 
What  might  have  been  the  responsibility  of  the  defendant  under 
the  statute,  or  whether  he  incurred  them  by  mistake  or  advisedly, 
was  not  material  to  the  account  in  this  suit,  and  was  no  founda- 
tion for  relief  in  equity  against  him. 

Park  on  Insurance,  by  Hildyard,^vol.  ii,  p.  906 ;  Hughes  on 
Insurance,  498;  and  the  following  cases  were  cited  : — Godsall 

V.  Boldero  ;(a)  Holland  v.  Smith  ;{b)  Clark  v.  The  In- 
[•438J    habitants  of  the  Hundred  of  Blything  /(c)  Hdlford  'v. 

Kymer  ,'{d)  Ex  parte  Andrews^  In  re  Emett  X«)  Phil- 
lipsY.  Eastwood  ;{g)  and  Humphrey  v.  Arabin^h) 

May  1st. — ^Yice-Chancbllor  : — The  plaintiff,  under  the  will 
of  a  gentleman  of  the  name  of  Webb,  was  entitled  in  right  of  his 
wife  to  an  interest  in  personal  property  which  was  not  capable 
of  being  reduced  into  possession :  Stiff e  v.  Everitt.{i)  The 
plaintiff  was  at  the  same  time  indebted  to  the  defendant  to  the 
amount  of  300/.,  and  the  plaintiff  and  his  wife  assigned  to  the 
defendant  the  interest  which  the  husband  had  in  the  wife's  pro- 
perty as  a  security  for  the  debt.  After  the  assignment,  but  with- 
out the  knowledge  of  the  debtor  or  his  wife,  the  creditor  effected 
a  policy  of  insurance  on  the  life  of  the  wife  with  the  Norwich 
Union  Office,  for  a  sum  not  agreeing  in  amount  with,  but  less 

(«)  9  EMt,  73.  (e)  1  Madd.  573  ;  8.  C.  3  Rom,  4ia 

(6)  6  Esp.  IL  ig)  Uojd  Sl  Goold,  Ca.  tamp.  Sogd.  370. 

(c)  3  B.  db  C.  354.  (A)  1  Lloyd  &  Goold,  Ca.  temp.  Plii2)kat,318. 

(d)  10  B.  &  C.  734.  (t)  1  Myl.  dc.  Cr.  37. 
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than  the  debt,  a  sum  of  200/.    The  policy,  in  its  terms,  contains 
no  reference  to  the  particular  security  which  the  defendant  held. 

The  wife  of  the  debtor  died  in  the  lifetime  of  the  husband,  and 
upon  her  death  the  defendant  received  from  the  Norwich  Union 
Office  the  amount  secured  by  the  policy.  The  plaintiff  has  since 
filed  his  bill  for  the  redemption  of  the  mortgaged  property,  insist- 
ing that  the  money  received  from  the  office  ought  to  be  set  off 
against  the  debt,  and  that  the  security  should  be  discharged  upon 
payment  of  the  balance. 

If,  in  such  a  case,  I  should  decide  against  the  plaintiff,  he  will 
not  have  to  complain  that  he  has  to  pay  more  than  the 
amount  of  his  debt.  His  complaint  *could  only  be  that  [*439] 
he  had  not  to  pay  less  than  his  debt.  If  I  decide  against 
the  defendant,  he  will  not  be  a  loser  of  his  debt ;  he  will  still  be 
paid  in  full,  unless,  indeed,  the  rule  of  law  relied  upon  by  the 
plaintiff  would  not  make  allowance  for  the  premiums  paid  on  the 
policy.  Abstractedly,  therefore,  it  is  difficult  to  say  that  in  either 
way  injustice  would  necessarily  be  done.  The  contest  is,  which 
of  the  two  parties  is  to  have  the  benefit  of  a  sum  of  money  re- 
ceived from  a  third  person,  not  as  the  fruit  of  any  contract,  or  the 
result  or  sequence  of  any  communication  between  the  parties. 
The  plaintiff  was  wholly  ignorant  that  the  policy  was  effected, 
and  there  was  no  contract  in  the  deed  of  assignment  authorizing 
the  defendant  to  effect  any  such  policy.  There  was  indeed  a 
clause  authorizing  the  debtor  to  effect  a  policy  of  insurance,  but 
that  was  for  an  entirely  different  purpose,  it  was  to  guard  against 
the  extinction  of  the  chose  in  action,  which  was  the  subject  of 
the  security,  and  had  no  reference  to  the  events  out  of  which  this 
suit  has  arisen. 

Such  being  the  circumstances  of  the  case,  one  question  made 
in  the  argument  was,  whether  the  defendant,  the  creditor,  had 
an  insurable  interest  in  the  life  of  the  plaintiff's  wife ;  or  whether, 
in  fact,  the  policy  was  not  void  from  the  beginning  for  want  of 
such  interest.  If  the  defendant  had  no  such  interest,  I  should 
have  great  difficulty  in  finding  any  ground  for  admitting  the 
plaintiff's  claim.  Assuming,  that,  if  the  defendant  had  an  in- 
surable interest,  the  Court  would  refer  the  policy — though  silent 
upon  the  subject — to  that  interest ;  yet,  if  the  defendant  had  no 


439  OASES  IN  CHANCERY. 


1845.— Henson  ▼.  Blackwell. 


such  insurable  interest,  there  is  no  judicial  reason  that  occurs  to 
ray  mind  for  referring  the  policy  to  the  debt  which  happened  at 
the  same  time  to  be  owing  by  the  husband.    In  the  absence  of 

an  insurable  interest  in  the  life  of  the  wife,  and  of  any 
[*440]    evidence  *to  connect  the  policy  with  the  husband's  debt, 

1  cannot  intend  that  the  policy  was  effected  as  a  guaran- 
tee against  a  risk  in  which  (by  the  supposition)  the  defendant 
had  no  interest.  The  mere  fact,  that  the  wife  joined  in  assign- 
ing her  interest  with  her  husband,  would  not  give  the  assignee 
an  insurable  interest  in  her  life,  if  the  interest  did  not  arise  from 
the  nature  of  the  transaction.  The  creditor  might  have  made  a 
false  representation  to  the  insurance  office  when  he  applied  for 
the  policy,  and  the  office  may  have  paid  the  amount  of  the  in- 
surance in  their  own  wrong  upon  a  void  policy ;  but  it  would  by 
no  means  follow  from  these  premises  that  the  Court  must  hold 
the  plaintiff  entitled  to  that  which  had  been  so  wrongfully  paid 
and  wrongfully  received. 

In  order  that  the  question  intended  to  be  raised  by  the  plain- 
tiff may  arise,  it  must,  I  think,  be  made  out  that  the  defendant 
had  an  insurable  interest  in  the  life  of  the  plaintiff's  wife ;  and 
my  impression  certainly  is,  that  the  defendant  had,  at  the  time 
he  effected  the  insurance  on  the  life  of  Mrs.  Henson,  a  sufficient 
interest  in  her  life  to  render  the  insurance  lawful.  The  event, 
against  the  consequences  of  which  it  was  his  interest  to  guard, 
was  the  death  of  the  husband,  leaving  the  wife  surviving.  In 
that  event  the  defendant  might  have  lost  the  benefit  of  his  secu- 
rity on  the  mortgaged  property,  and  the  debt  for  which  it  was 
given.  If  that  event  had  happened,  and  the  insurance  had  been 
on  the  life  of  the  husband,  the  same  event  which  took  away  his 
security  would  have  entitled  him  to  payment  of  the  policy.  If 
the  same  event  had  happened,  the  insurance  on  the  life  of  the 
wife  would  have  been  the  only  renaaining  security  for  the  debt 
in  case  of  the  husband's  insolvency.  The  defendant  therefore 
had,  I  think,  an  insurable  interest  in  the  life  of  the  plaintiff's 

wife ;  he  had  a  right  to  guarantee  against  the  conse- 
[•441]    quences  of  her  'surviving  the  plaintiff.    The  event  I 

have  supposed  did  not,  however,  happen.  The  wife 
died  in  the  lifetime  of  the  husband ;  and  the  question  is,  whether 
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the  determination  of  the  contingency  against  which  the  creditor 
had  a  right  to  be  protected  did  not  as  completely  discharge  the 
guarantee,  as  did  the  payment  of  Mr.  Pitt's  debt  in  the  case  of 
Qodsall  V.  Boldero.{a) 

If,  then,  the  defendant  had  (as  I  think  he  had)  an  insurable 
interest,  there  \^as  an  interest  to  which  the  Court  might  and,  I 
think,  ought  to  refer  the  policy,  although  the  policy  itself  con-* 
tains  no  express  reference  to  that  interest ;  and  although  there  is 
no  extrinsic  evidence  to  show  that  it  had  reference  to  this  parti* 
cular  transaction.  Taking  it,  therefore,  for  the  present,  that  the 
defendant  had  an  insurable  interest,  can  he  retain  to  himself  the 
benefit  of  the  money  which  has  been  paid  upon  the  policy? 
The  case  of  Godsall  v.  Boldero  is  the  leading  case  on  the  sub« 
ject.  In  that  case  Houlditch,  a  coachmaker,  was  a  creditor  of 
Mr.  Pitt,  and  effected  a  policy  on  Mr.  Pitt's  life.  Mr.  Pitt  died 
leaving  the  debt  still  due.  The  executors  of  Mr.  Pitt,  not  out  of 
his  assets  but  out  of  money  obtained  aliunde^  paid  the  debt ;  and, 
the  insurance  office  afterwards  refusing  to  pay  the  amount  secured 
by  the  policy,  an  action  was  brought  against  them  to  recover  it. 
The  decision  in  that  case  was,  that  it  was  a  contract  to  indemnify 
Houlditch  against  loss ;  and  that,  as  the  debt  had  been  paid,  (no 
matter  from  what  source,)  no  loss  had  been  sustained,  and  the  mo* 
ney  could  not  be  recovered.  Now,  the  case  before  me  is  not  one 
in  which  the  creditor  has  been  paid  his  debt,  and  seeks  to  recover 
upon  the  policy  notwithstanding  such  payment.  It  is  a  case  in 
which  the  creditor  has  received  the  money  under  the 
*poIicy,  and  the  debtor  is  endeavoring  to  obtain  the  bene-  [*442] 
fit  of  that  payment,  by  procuring  it  to  be  applied  in  re- 
duction of  his  debt.  The  two  cases  are,  therefore,  distinguishable 
in  form,  and  may,  perhaps,  be  thought  distinguishable  in  princi- 
ple also ;  for  the  case  of  Godsall  v.  Boldero^  and  others  to  the 
same  effect,  have  only  decided  what,  as  between  two  contracting 
parties,  was  the  meaning  of  the  contract,  which  one  of  them 
sought  to  enforce  against  the  other.  In  this  case  a  person,  who 
is  a  mere  stranger  to  the  contract,  requires  me  to  decide  in  his 
favor,  first,  what  the  contract  was  between  his  creditor  and  the 

(•)  9  Esft,  71. 
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insurance  office ;  and,  secondly,  that  he  (the  debtor)  is  entitled 
to  the  benefit  of  that  contract,  to  which,  in  fact,  he  was  an  en- 
tire stranger.  I  do  not  say  that  there  is  anything  in  principle 
which  should  necessarily  exclude  him  from  the  right  he  claims. 
I  do  not  say,  that,  if  a  stranger  goes  to  a  creditor  of  A.  B.,  and 
offers  to  pay  A.  B.'8  debt,  and  the  creditor  accepts  payment  of 
the  debt  from  that  stranger,  there  is  any  reason  why  the  debtor, 
on  being  sued  for  the  same  debt,  should  not  be  allowed  to  adopt 
the  act  of  the  stranger  and  say :  "  My  debt  has  been  paid  :  you 
have  accepted  payment  in  full  of  the  demand."  If  that  may  be 
done,  the  case  would  be  the  same  in  substance  if  a  stranger  for  a 
valuable  consideration  became  guarantee  for  another.  The  case 
of  Ex  parte  Andrews{a)  is  an  authority  in  point,  for,  although 
Sir  Thomas  Pliimer  ultimately  rested  his  opinion  on  the  fact 
that  it  was  the  case  of  a  trustee,  he  stated  the  law  as  clearly  as 
possible  in  favor  of  the  proposition  contended  for  by  the  plaintiff, 
in  Humphrey  v.  Arahin.{h)  Lord  Plunket  appears  to  have  inti- 
mated a  doubt  whether  the  law  could  be,  as  1  consider  it 
{*443]  to  have  been,  laid  down  in  the  cases.  By  these  'cases, 
according  to  my  view  of  them,  I  am  bound.  It  appears 
to  me,  as  I  have  already  intimated,  that  the  defendant  had  an 
interest  sufficient  to  entitle  him  to  the  guarantee,  which  accord- 
ing to  Oodsall  V.  Boldero  and  the  other  cases,  was  all  he  ac- 
quired by  the  insurance.  Upon  the  death  of  the  wife  in  the  life- 
time of  the  husband,  there  was  no  longer  any  risk;  and  the 
question  arises,  whether  the  guarantee  was  not  as  completely 
discharged  by  that  event — the  only  thing  to  be  guarded  against 
having  become  impossible  to  happen — as  it  was  in  Gods&U  v. 
Boldero^  where  the  party  received  payment  of  the  debt.  The 
question  is  purely  a  legal  question,  and  is  of  sufficient  importance 
to  justify  me  in  saying,  that,  if  either  party  would  wish  to  take 
the  case  to  a  court  of  law,  I  ought  to  allow  him  to  do  so. 


The  counsel  on  both  sides  stated  it  to  be  the  wish  of  the  par- 


(a)  2  Rose,  410 ;  S.  C,  1  (&)  1  LI.  &  Go.  Cas.  temp.  Pluuket,  322. 

Madd.  573. 
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ties  to  obtain  his  Honor's  decision,  rather  than  to  carry  the  case 
to  a  court  of  law. 

The  Vice-Chancellor  : — My  opinion  is  against  the  plaintiff. 
If  it  had  been  a  void  policy  from  the  beginning,  he  could  claim 
nothing.  I  think  that  it  was  not  void  from  the  beginning,  that 
the  creditor  had  an  insurable  interest,  but  his  right  was  only  to 
effect  a  policy  which  should  guarantee  him  against  the  loss  which 
he  might  have  sustained,  if  the  wife  had  survived  the  husband. 
She  did  not  survive  her  husband.  The  risk  intended  to  be 
guarded  against  was  at  an  end  ;  and  I  think  that,  when  the  risk 
ceased,  the  guarantee  must  be  considered  as  satisfied. 

The  plaintiff  is  entitled  to  his  decree  for  redemption.  There 
may  be  a  declaration  that  he  is  not  entitled  to  have  the  amount 
received  on  the  policy  set  off  against  the  mortgage  debt.  1  give 
no  costs  to  the  hearing.[lj 

♦. 


*DlGBY   V.   BOYCATT.  [*444] 

1845:  11th  and  18th  January. 

Where  it  appeared,  upon  affidavita,  in  an  admioiatration  suit,  that  the  eatate  waa 
large,  with  hot  few  dehts  or  charges  thereon,  the  Coort  ordered  the  jointure  of 
the  widow  of  the  teatator,  and  annuitiea  ghren  hy  hia  will,  to  he  paid  out  of  the 
income  of  the  estate,  before  decree,  bat  refnsed  to  direct  the  payment  of  pecnni- 
ary  legacies. 

Motion  for  payment  out  of  court  of  an  annuity  of  the  nature 
of  jointure,  payable  out  of  the  estate  of  the  testator  to  his  widow, 

[ij  Where  an  annuity  which  was  redeemable,  was  granted  for  the  li?es  of  two 
persons,  and  the  survivor,  and  the  grantee  kept  up  policies  on  each  life,  and  one  of 
the  lives  dropped  before  the  annuity  had  been  redeemed ;  Lord  Chancellor  Sugden 
held,  that  the  amount  then  received  by  the  grantee  of  the  annuity,  under  the  poli- 
cies, was  not  to  be  applied  in  payment  of  the  arrears  of  the  annuity,  or  in  part  re* 
demption,  but  that  the  annuity  creditor  was  entitled  to  retain  it  as  compensation 
for  the  damage  to  her  security  ;  the  Court  giving  no  opinion  as  to  the  effect  of  the 
receipt  by  her,  in  ease  of  a  redemption.  MUUken  v.  Kidd,  (May,  1843|)  2  Conn. 
Ac  Law.  442. 
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and  also  of  various  legacies  and  anDuities  bequeathed  by  his  will, 
before  the  decree ;  no  account  of  the  estate  having  been  taken. 
The  Court  required  that  the  state  of  the  funds,  applicable  to  the 
purposes  of  the  will,  and  the  debts  of  the  testator  (if  any)  should 
be  shown  by  affidavit ;  on  this  being  done, 

The  Vice-chancellor  said,  that,  in  several  cases  where  the 
Court  was  satisfied  that  the  estate  was  ample,  payments  had  been 
made  to  parties  interested  in  the  residue,  before  the  accounts  had 

been  taken  :   Warter  v. ,(a)  Pearce  v.  Baron,{b)  Jervoise 

v.  Silk,{c)  Wear  v.  Wtlkinsonf{d)  Toulmin  v.  Copland.{e)  The 
difficulty  was,  that  no  decree  had  been  made  in  this  rase,  and  the 
suit  might  not  be  prosecuted ;  but  there  could  be  no  reasonable 
apprehension  of  any  insufficiency.  The  parties  receiving  the  an- 
nuities must  undertake  to  refund  the  amount  paid  to  them  if  it 
should  be  necessary ;  and  it  would  be  the  duty  of  the  executors 
to  bring  the  case  before  the  Court,  if,  after  this  order  was  madc^ 
the  suit  should  not  be  duly  prosecuted.  The  Court  would  not, 
however,  order  the  payment  of  any  of  the  pecuniary  legacies. 

Mr.  Romillf/,  Mr.  G.  L.  Russell,  Mr.  Rolt,  and  other  counsel, 
appeared  for  the  different  parties. 


[*445j  *It  appearing  by  the  answer  of  the  defendant  William  Boycatt,  Uie  ex- 
ecutor of  the  will  of  John  Mono,  deceased,  the  testator  &^,  that  the  wid- 
ow and  children  of  the  testator  are  entitled,  under  her  marriage  settlement,  to 
30,000i.  for  which  the  testator  had  executed  a  mortgage,  and  also  to  the  sum  of 
5000Z.  a  part  of  her  marriage  portion  ;  and  it  also  appearing  from  the  affidavit  of 
dLC,  that  the  testator  died  possessed  of  pereonal  estate  to  the  value  of  200,000/.  or 
thereabouts,  and  that  the  debts  of  the  said  testator,  other  than  the  said  sums  of 
30,000/.  and  5000/.  are  of  a  trivial  amount  for  small  or  current  expenses  ;  and  it 
appearing,  by  the  affidavit  of  dtc.,  and  the  Accountant  Generars  certificate,  that 
there  is  now  standing  in  court,  in  trust,  in  the  said  first- mentioned  cause,  the 
the  sum  of  110,494/.  lit.  Id,,  3/.  per  cent,  consols,  part  of  the  estate  of  the  testa- 
tor  already  realized  and  paid  or  transferred  into  court,  pursuant  &c- ;  and  it  also 
appearing,  by  the  said  affidavits  of  &.C.,  that  the  rents  and  profits  of  the  real  estates 
of  the  said  testator  amount  to  the  sum  of  2800/.  per  annum  or  thereabouts ;  and,  it 

(a)  13  Ves.  92.  (i)  Cited  13  Yes.  93. 

(h)  12  Yes.  459.  (e)  3  Y.  &  Coll.  650. 

(c)  Coop.  52. 
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b«>io)C  admitted  by  the  defendaot  William  Boycatt  that  a  portion  of  the  said 

110.4941.  lit.  Id.  bank  3L  per  cent  annoitiei,  exceeding  in  yaluo  the  sum  of 
11932.  lit.  6d,  iterling,  has  arisen  from  the  investment  of  income  of  the  said  testa- 
tor's estate,  accrued  since  his  decease,  let  so  much  6f  the  said  110,4941.  lis.  7d. 
bank  3/.  per  cent,  consols,  standing  &c.,  as  will  be  sufficient  to  raise  the  sum  of 
1193/.  7s.  Sd,  sterling,  such  sum  of  11921.  7s.  6<2.  being  the  amonnt  of  the  interest 
on  the  sum  of  35,0002.  be  sold,  dec  *,  and,  out  of  the  money  to  arise  dec,  let  the 
sum  of  lOOOZ.  be  paid  to  the  defendant  Eliiabeth  Ann  Morse,  being  the  amount 
which,  on  the  25th  day  of  December  last,  became  due  to  her  iu  respect  or  on  ac- 
count of  the  jointure  of  10002.  per  annum  secured  to  her  by  &«. ;  and  let  the  resi- 
due of  the  said  money,  the  amount  to  be  yerified  dec,  be  paid  equally  between 
&c. ;  and,  out  of  the  sum  of  16092.  It.  Id,  cash,  in  dec,  let  the  sum  of  2502.  ba 
paid  to  the  plaintiff,  H.  M.  Boycatt,  beiog  the  half-yearly  payment  which,  on  the 
28th  of  August,  1844,  became  doe  to  him  in  respect  of  the  annuity  of  5002.  per 
annum  by  the  will  of  the  testator,  given  or  bequeathed  to  him,  the  said  plaiotiflf, 
for  his  life  ;  and  let  the  further  sum  of  2502.  be  paid  out  of  the  said  sum  of  16092. 
Is.  Id.  cash,  to  the  said  Elizabeth,  the  wife  of  S.  D.  M.  Boycatt,  for  her  separate 
use  dec,  being  the  half-yearly  payment  which,  on  the  same  28th  of  August,  1844, 
became  due  to  her  in  respect  of  the  annuity  of  5002.  per  annum  by  the  said  will  of 
the  testator  given  or  bequeathed  to  her  for  life ;  and  let  so  much  of  the  said 

110.4942.  lit.  7(2.  bank  32.  per  cent,  consols,  remaining'  after  dec,  be  carried  over, 
in  dec,  to  a  separate  account,  to  be  entitled  "  The  Settlement  Account,"  as,  on  the 
6th  of  January  inst  was  of  the  value  of  35,0002.  sterling,  to  be  verified  &.c. ;  and 
he  is  to  declare  the  trust  thereof  accordingly,  subject  to  the  further  order 

of  this  Court ;  [direction  out  of  the  future  ^dividends  to  pay  10002.  per  [*456] 
annum  to  the  widow  for  her  life,  or  until  further  order,  in  respect  of  her 
said  jointure,  and  one  moiety  of  the  residue  of  such  dividends  to  the  plaintiff  J.  H. 
M.  Boycatt,  for  his  life,  or  until  further  order ;  and  the  remaining  moiety  to  the 
plaintiff  Elisabeth,  the  wife  of  the  defendant  S.  D.  M.  Boycatt,  during  her  life,  or 
until  further  order;]  and  out  of  the  residue  of  the  16092.  It.  Id,  cash,  after  &.c.,  and 
the  dividends  to  accrue  on  the  residue  of  the  110,4942.  lis.  7(2.  bank  32.  per  cent, 
consols,  after  die,  and  of  any  other  bank  annuities  which  may  from  time  to  time 
be  standing  dec,  let  the  sum  of  5002.  per  annum  be  from  time  to  time  paid  to  the 
plaintiff  J.  H.  M.  Boycatt,  daring  his  life,  or  until  the  further  order  of  this  Court,  in 
respect  of  the  said  annuity  of  5002.  &.c. ;  [same  to  the  plaintiff  Elizabeth,  the  wife 
dtc. ;]  and  let  the  residue  of  all  such  last-mentioned  dividends,  the  amount  dec, 
be  from  time  to  time  laid  out,  in  dec,  in  the  purchase  of  bank  32.  per  cent,  an- 
nuities, in  trust  dec,  sutject  to  the  further  order  of  this  Court;  and  let  the  defen- 
dant William  Boycatt,  as  the  executor  of  the  said  testator,  out  of  the  personal  ea* 
tate  which  shall  be  in  bis  hands,  from  time  to  time  to  discbarge  the  legacy  duties 
which  shall  be  payable  in  respect  of  the  said  two  several  annuities  of  5002.  per  an- 
nuQi  each,  as  and  when  the  same  shall  become  due ;  and  this  order,  and  the 
carrying  ever  hereby  directed,  is  to  be  without  prejudice  to  any  question  in  these 
causes  dec*  Costs  of  ail  parties  of  the  motion  and  consequent  thereon  be  costs  in 
these  caoses. 


See  ShetoellY.  Shewell,  2  Hare,  154. 

Vol.  IV.  50 


446  CASES  IN  CHANCERY, 


1845.— Holt  Y.  Dewell. 


Holt  v.  Dewell. 

1845:  10th»  llth,  and  l*3th  April. 

A  testatrix,  entitled,  upon  the  decease  of  a  tenant  for  Kfe,  to  a  snin  of  stock  stand- 
ing in  the  names  of  D.  and  L.,  as  trustees,  bequeathed  such  stock  to  P.  and  ap- 
pointed D.  her  sole  execotor.  In  1834,  alter  the  death  of  the  testatrix,  P.  as- 
signed all  his  estate  and  effects  to  L.  and  H.,  upon  trust  for  his  creditors.  In 
1838,  P.  assigned  his  interest  in  the  stock  to  the  plaintiff  by  way  of  mortgage ; 
and  the  plaintiff  thereupon  ga?e  D.*notice  of  the  incumbraDee.  No  notice  of 
the  assignment  of  1834  was  given  to  D.  until  IB4S  i^Held,  that,  until  D.  the 
executor,  had  assented  to  the  legady  to  P.,  the  notice  to  L.  of  the  deed  of  1834 
was  insufficient  to  exclude  a  subsequent  incumbrancer  from  obtaining  priority, 
and  that  the  notice  of  the  incumbrance  of  1838,  given  to  D.  by  the  plaintiff  en- 
titled the  plaintiff  to  the  prior  charge  on  the  fund. 

That  a  suit  instituted  by  some  of  the  creditors  under  the  deed  of  1834,  to  execute 
the  trusts  of  such  deed,  as  it  did  not  give  the  plaintiff  or  the  executor  actual,  so 
neither  could  it  be  held  to  give  them  constructive  notice  of  that  instrument. 

A  SUM  of  333/.  6s.  8d.  consols  was  invested  by  Eliza 
[*447]  Den  ell  in  the  names  of  Thomas  Dewell  and  *John 
Long,  upon  trust  to  pay  the  dividends  thereof,  amount- 
ing to  10/.  a  year,  to  Ann  Kingston  for  her  life.  Eliza  Dewell 
afterwards,  by  a  codicil  to  her  will,  dated  the  30th  of  October, 
1828,  bequeathed  the  10/.  a  year  in  the  3/.  per  cent,  consols, 
standing  in  the  names  of  Long  and  Dewell,  which  would  revert 
to  her  upon  the  death  of  Ann  Kingston,  to  her  grandson,  Philip 
Daniel ;  and  she  appointed  the  same  Thomas  Dewell  (who  was 
one  of  the  trustees  of  the  fund)  sole  executor  of  her  will.  The 
testatrix  died  in  May,  1833 ;  and  in  June,  1833,  Thomas  Dew- 
ell proved  the  will.  In  June,  1834,  a  fiat  in  bankruptcy  was 
issued  against  Philip  Daniel,  under  which  he  was  adjudged  a 
bankrupt.  The  fiat  was  afterwards  annulled  by  consent  of  the 
creditors,  and  by  indentures  of  lease  and  release  and  assignment 
dated  in  October,  1834,  made  between  Philip  Daniel,  of  the  first 
part ;  the  said  J.  Long  and  one  R.  Higgins,  of  the  second  part ; 
and  the  other  creditors  of  Philip  Daniel,  of  the  third  part ;  the 
hereditaments  and  premises  therein  mentioned,  and  all  other 
the  estate  and  effects  whatsoever  then  due  and  owing,  and  there- 
after to  become  due  and  owing,  or  belonging  to  Philip  Daniel  up 
to  the  date  thereof,  or  which  he  or  any  person  or  persons  in  trust 
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for  him  was  or  were  entitled  unto,  or  on  any  account  whatsoever, 
were  conveyed  and  assured  unto  the  said  J.  Long  and  R.  Hig- 
gins,  upon  the  trusts  thereinafter  demised  concerning  the  same. 

Tn  1S36,  some  of  the  creditors  instituted  a  suit  to  carry  into 
eflfect  the  trusts  of  this  indenture,  and  a  decree  was  made  estab- 
lishing  the  deed,  and  directing  the  trusts  to  be  executed. 

On  the  3d  of  October,  1838,  the  plaintiff's  solicitor, 
•by  letter,  inquired  of  Thomas  Dewell's  solicitor  (who  [^448] 
was  also  a  trustee,  with  Thomas  Dewell,  of  other  funds 
in  which  Philip  Daniel  was  interested)  what  amount  of  stock  was 
invested  in  their  names  to  which  Philip  Daniel  might  become 
entitled,  informing  him,  at  the  same  time,  that  Philip  Daniel  had 
applied  for  a  loan,  upon  the  security  of  such  last  mentioned  stock, 
and  also  on  the  reversionary  interest  of  the  10/.  a  year  consols, 
after  the  death  of  Ann  Kingston.  Thomas  Dewell  directed  his 
solicitor  to  give  the  required  information.  On  the  19th  of  Octo- 
ber, 1838,  Philip  Daniel  executed  an  assignment,  by  way  of 
mortgage,  of  his  interest,  under  the  codicil  of  Eliza  Dewell,  in 
remainder  expectant  upon  the  decease  of  Ann  Kingston,  unto  the 
plaintiff,  with  a  proviso  for  redemption  upon  payment  to  him  of 
200/.,  and  interest  thereby  secured ;  and  Philip  Daniel  thereby 
appointed  the  plaintiff,  his  executors,  6&c.,  his  attorney  and  attor- 
neys to  recover  the  said  mortgage  funds.  On  the  2Lst  of  Novem- 
ber notice  of  the  assignment  was  given  by  the  plaintiff's  solici- 
tor to  Thomas  Dewell. 

In  November,  1842,  Ann  Kingston  the  tenant  for  life,  died,  and 
the  plaintiff  then  called  for  a  transfer  of  the  333/.  6s,  8d*  consols, 
in  conformity  with  the  assignment  of  Che  19ih  of  October,  IS38. 

In  May,  1843,  the  solicitor  of  the  said  J.  Long,  describing  him* 
self  as  the  solicitor  of  Long  and  Higgins,  the  trustees  of  the  cre- 
ditors' deed  of  October,  1834,  gave  notice  to  Thomas  Dewell  of 
the  conveyance  and  assignment  thereby  made  to  them  of  all  the 
estate  and  effects  of  Philip  Daniel. 

The  bill  was  filed  for  a  sale  and  transfer  of  the  333/. 
6^.  8d.  consols,  and  for  payment  of  the  mortgage  *debt,    [*449] 
interest,  and  costs  to  the  plaintiff  thereout*    The  defend- 
ants were  Thomas  Dewell,  John  Long,  R.  Higgins,  and  Philip 
Daniel. 
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Thomas  Dewell,  by  his  answer,  stated  the  several  notices 
which  he  had  received  of  claims  on  the  333/.  6^.  8d.  consols, 
and  submitted  to  join  in  the  transfer  as  the  Court  should  direct. 
John  Long  insisted  that  the  fund  passed  to  him  and  Higgins  by 
the  trust  deed  of  October,  1B34 ;  and  that,  although,  no  notice 
of  that  deed  was  given  to  Thomas  Dewell,  on  the  other  hand, 
no  notice  was  given  to  him  (the  defendant  Long)  of  the  plain- 
tiff's mortgage,  until  May,  1840;  and,  by  reason  of  no  such  no- 
tice having  been  given,  the  plaintiff  was  not  entitled  to  priority. 
K.  Higgins  said,  he  had  not  acted  in  the  trusts  of  the  deed  of 
October,  1834,  except  on  one  occasion,  for  conformity ;  and  sub- 
mitted to  the  Court  the  question  of  its  validity  and  operation. 
Philip  Daniel  admitted  the  mortgage  debt,  and  submitted  that 
the  fund  did  not,  and  was  not  intended  to  pass  by  the  assign- 
ment of  October,  1834. 

Mr.  Temple  and  Mr.  J.  H.  Palmer^  for  the  plaintiff,  argued, 
that  although  Long,  one  of  the  trustees  of  the  stock  in  question, 
must  be  taken  to  have  notice  in  October,  1834,  of  the  assignment 
for  the  benefit  of  creditors,  to  which  he  was  himself  a  party  ;  yet 
that  transaction  was  not  communicated  to  Dewell,  the  other  trus- 
tee until  1843 ;  for  notice  to  one  of  the  trustees  was  not,  con- 
structively or  otherwise,  notice  to  both :  Timson  v.  Ramsbot- 
iom.{a)  And  the  plaintiff  had  guarded  himself  by  making  in- 
quiries of  Dewell  before  he  advanced  his  money,  and  had  given 

Dewell  notice  of  his  incumbrance  on  the  fund,  in  1838. 
[M60]    Dewell  was  also  *the  executor  of  the  testatrix,  under 

whose  will  Daniel,  the  mortgagor,  claimed.  The  plain- 
tiff had  been  permitted  to  rely  on  the  security  by  the  default  of 
the  defendants  Long  and  Higgins  in  not  having  made  known 
their  claim  to  Dewell ;  and  therefore,  they  submitted  that  the 
security  of  the  plaintiff  was  entitled  to  priority. 

Mr,  Tinney  and  Mr.  Bennett^  for  the  defendant  Dewell. 

Mr.  Kenyon  Parker  and  Mr.  T.  D.  Saunders,  for  the  dafen- 

(«)  2  ICeeD,  3$, 
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dant  Long,  submitted  thnt  notice  of  an  assignment  to  one  of 
several  trustees  of  the  property  assigned  was  enough,  so  long  as 
the  trustee  to  whom  such  notice  was  given  continued  to  fill  that 
character;  Meux  v.  Bell;{a)  and  whether  the  notice  was  ac- 
quired by^  the  fact  that  the  trustee  was  a  party  to  another  trans* 
action,  or  whether  it  was  distinctly  given  to  him,  was  immate- 
rial :  Smith  v.  Smith"{b)  The  parties  entitled  under  the  assign- 
ment in  October,  1S34,  had  therefore  perfected  their  title  by  a 
sufficient  notice  before  the  mortgage  to  the  plaintiflf  was  made. 
The  suit,  to  carry  into  effect  the  creditor's  deed,  ought  also  to  be 
considered  as  notice  to  the  plaintiff  and  Dewell,  by  the  effect  of 
the  lis  pendefis  before  and  at  the  time  of  the  mortgage, 

Mr.  Bacon^  for  Higgins. 

Mr.  Parsons,  for  Philip  Daniel. 

The  Vice-Chancellor  inquired  whether  it  appeared  on  the 
pleadings  that  Thomas  Dewell,  the  executor  of  Eliza  Dewell, 
had,  at  the  time  the  plaintiff  gave  him  notice  of  the  mortgage, 
assented  to  the  legacy  of  the  stock  in  question  ? 

*It  was  admitted  that  no  positive  assent  was  stated  on    [M51] 
the  pleadings;  but  some  of  the  counsel  for  the  different 
parties  doubted  whether  an  assent  might  not  be  inferred  from  the 
answer  given  by  Thomas  Dewell,  the  executor,  to  the  applica- 
tion of  the  plaintiff  with  reference  to  the  fund. 


April  I2th : — ^The  Vice-Chancellor  :— In  the  absenceof  any 
assent  by  the  executor  to  thisspeciQc  legacy,  notice  to  oneof  the  trus- 
tees in  whose  name  the  stock  hapijened  to  be  itivested,  not  being 
the  executor  of  the  testatrix,  is  not  sufficient  to  vest  in  the  parties,, 
claiming  by  assignment  from  the  legatee,  that  equitable  possession 
of  the  fund  which  is  required  in  order  to  postpone  a  subsequent  in- 
cumbrancer, who  had  taken  the  precaution  of  giving  such  notice 
to  the  executor. 

I  have  read  the  pleadings,  and  I  do  not  find  that  the  bill  or  any 

(a)  1  Hare,  73.  (6)  2  Cr.  Sl  Mcm.  S3^ 
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of  the  answers  states  a  case  of  assent  by  the  executor.  The  con- 
sequence of  no  assent  haying  been  given  is,  that  the  executor  is 
the  only  person  at  present  entitled  to  call  for  a  transfer  of  the 
stock  into  his  name.  It  is  still  vested  in  the  executor  as  part  of 
the  estate  of  the  testatrix.  Now,  the  defendants  Long  and  Hig- 
gins  do  not  assert  that  any  notice  of  the  assignment  for  the  benefit 
of  the  creditors  of  Philip  Daniel  was  given  to  the  executor  until 
long  after  the  mortgage  to  the  plaintiff,  unless  the  pendency  of 
the  creditor's  suit  was  such  notice.  But  the  creditor's  suit  was 
to  carry  the  trust  deed  into  effect  generally:  there  was  no  specific 
olaim  made  in  that  suit  to  the  legacy  now  in  question.  If  the 
suit  did  not  give  the  plaintiff  or  the  executor  actual  notice  of  the 
assignment,  I  cannot  hold  it  to  be  constructive  notice  to  either  of 
them. 

Now,  in  1838,  the  plaintiff  gave  Thomas  Dewell,  the 
[*652J    'executor,  notice  of  his  incumbrance  on  the  fund.  Thomas 
Dewell  was  also  one  of  the  trustees  of  the  fund.    I  am  of 
opinion  that  the  notice  thus  given  is  sufficient  to  entitle  the  plain- 
tiff to  priority.[l] 

iVov.  Sift. — ^Thk  Master,  by  his  report,  foand  tbat  the  principal,  interest,  and 
costs  due  to  the  plaintiff  amoanted  to  more  than  the  sum  of  stock  conaprised  in  the 
mortgage.  On  further  directions,  his  Honor  ordered  the  fund  to  be  transferred  to 
the  plaintiff;  the  plaintiff  to  pay  the  costs  of  the  defendant  Dewell  (as  between  so* 
licitor  and  client)  and  the  costs  of  HIggins ;  and  the  defendant  Long  to  pay  to  the 
plaintiff  the  costs  of  Dewell  and  Higgins  (as  between  party  end  party,)  and  the  bal- 
ance of  the  plaintiff's  costs  which  the  fund  should  be  insuficient  to  pay. 


[1]  As  to  the  efieet  of  notice  by  a  subsequent  assignee,  incumbrancer,  Slc,  to  the 
•debtor,  trustee,  or  other  person  holding  the  fund  which  is  the  subject  of  the  assign- 
ment, see  further  Dtarle  ▼.  Hall,  3  Russ.  1 ;  Loveridge  ▼.  Cooper,  id.  30  ;  Wright 
V.  Lord  Doreheeter,  id.  49,  n. ;  FoHer  ▼.  Cockerell,  9  Bligh,  N.  S.  332  ;  RyaU  ▼. 
RowUm,  cited  ibid.  2  Story's  Eq.  §  1035,  a.  n.  4 ;  /''offer  ▼.  Blackgtone,  1  Myi. 
&  K.  297 ;  Meux  ▼.  Bell,  1  Hare,  73 ;  Etty  ▼.  Bridgee,  3  Yo.  &,  Coll.  486. 
In  this  last  case,  pp.  493,  493,  Knight  Bruce,  V.  C.  said  :  "  That  notice  should 
be  given  to  the  trustee  of  a  fund  upon  dealing  with  an  equitable  interest  in  it,  is 
pot,  I  apprehend,  so  much  a  rule,  as  an  example,  or  instance,  or  effect  of  a  rule." 
After  noticing  most  of  the  authorities  referred  to  eupra,  the  Vice-Chancellor  pro* 
ceeds :  '*  These  authorities,  though  not  the  only  authorities,  are,  I  apprehend,  more 
than  sufficient  to  show  the  rule  to  be,  that  to  perfect  a  transaction  of  the  descriptioa 
now  in  question,  the  purchaser  or  incumbrancer  must,  if  he  cannot  acquire  possession, 
go  as  near  it  as  he  can— as  the  circumstances  of  the  case  will  permit — must 
in  a«enB0«  if  the  ezprsasion  may  be  oaed*  jet  his  mark  ^pon  the  property,  or  do 
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Inge  v.  Kenny. 

1845:  11th  and  12th  April. 

An  executor  charged  with  the  receipt  of  rents,  stated,  in  the  schedule  to  his  eza* 
mination,  that  he  bad  received,  in  respect  of  rents,  after  deductions  to  a  certain 
amount  for  bills  due  from  the  testator  to  the  tenants,  so  much ;  the  Master 
charged  the  executor  with  the  whole  amount,  including  the  alleged  deductions : 
— Heldf  on  exception,  that,  although  the  executor  had,  by  tbis  form  of  admission, 
charged  himself  with  the  aggregate  sum,  yet,  as  the  whole  statement  must  be 
read,  he  had  also  discharged  himself,  prima  facie,  by  the  evidence  which  it  con- 
tained of  the  repayment  to  the  tenants ;  which  repayment  it  was  open  to  the 
other  parties  to  impeach. 

In  taking  an  account  of  the  real  and  personal  estate  of  Edward 
Inge,  the  testator  in  the  cause,  received  by  John  Inge,  against  his 
son  and  executor,  John  Robert  luge,  the  executor  was  examined 
upon  interrogatories  as  to  such  receipts ;  and  in  the  schedule  to 
bis  answer  and  examination  was  the  following  item  or  charge: — 

1H34,  November  13th,  received  Michaelmas 
rents,  after  a  deduction  to  the  tenants  of  132/.  16«. 
6id.f  for  bills  due  to  them  severally  ^from  the  late 
Edward  Inge £205  19  9 

The  Master  thereupon  added  together  the  two  sums  so  men. 
tioned  in  the  schedule,  and  charged  the  estate  of  John 
Inge  with  338/.  16s.  3id.,  being  the  amount  of  *both,    [*463] 
without  allowing  the  executor,  in  discharge,  the  sum  of 
132/.  I6s.  Sid.y  which  he  stated  to  have  been  so  deducted.    John 
Robert  Inge  excepted  to  the  report,  on  this  point. 

every  thing  reasonably  practicable  to  prevent  it  from  being  dealt  with  in  fraud  of 
an  innocent  purchaser  afterwards.  The  law  has  held,  that  generally,  where  there 
are  trustees,  this  is  done  sufficiently,  upon  dealing  with  an  equitable  interest  in  the 
fund,  by  giving  them  notice  ;  because,  although  the  notice  does  not  necessarily 
prevent  such  a  fraud,  it  renders  its  commission  less  likely,  and  gives  an  increased 
probability  or  an  increased  chance  of  redress,  if  the  fraud  shall  be  committed,  sup- 
posing reasonable  diligence  to  be  used ;  inasmuch  as  not  only  will  the  trustees,  if 
asked,  be  likely  to  give  information  of  the  notice,  but  if  they  shall  fail  to  do  so,  they 
may  be  liable  to  make  good  the  loss.  It  is  obvious  however,  that  unfairness  or  for 
getfulness,  or  negligence  on  a  trustee's  part,  or  his  death  or  infirmity,  nay  render 
the  notice  as  a  prevention  of  fraud  useless^*' 
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Mr.  Romilly  and  Mr.  Leioiriy  for  John  Robert  Inge,  in  support 
of  the  exception,  submitted,  that  the  clear  effect  of  the  admission 
was  to  charge  the  estate  with  the  205/.  only.  It  was  the  same 
in  sjubstance  as  if  the  executor  had  said,  *^  Dne  from  the  tenants, 
338Z.  Received,  205Z."  It  was  not  a  receipt  of  a  sum  of  money 
admitted  to  have  taken  place  at  one  time,  and  a  claim  tacked 
to  the  admission  to  be  allowed  a  sum  paid  at  another  time :  it 
was  stronger  even  than  the  case  of  a  contemporaneous  receipt 
and  payment,  which  Lord  Eldon,  in  Ridgway  v.  Darwin,{a) 
and  Thompson  v.  Lambe^{b)  said,  would  be  a  case  generally  for 
allowing  the  discharge.  This  was  a  case  in  which  the  statement 
clearly  represented  that  the  party  had  never  in  fact  received  the 
sums  in  question  :  they  were  deducted  :  the  tenants  had  stopped 
them  before  they  could  come  to  his  hands :  Rt.hinson  v.  Scot- 
ney.{c)  There  would  be  great  hardship  in  requiring  the  execu- 
tor to  prove  the  right  of  the  tenants  to  the  deductions  which 
were  made  from  their  rent  ten  years  ago.  They  must  be  taken 
to  have  been  properly  made,  for  if  not,  it  was  a  wilful  default  of 
the  executor  in  omitting  to  recover  them ;  and  the  decree  did  not 
extend  to  charge  the  party  with  wilful  default. 

Mr.  K.  Parker  and  Mr.  Metcalfe^  in  support  of  the  report, 
argued,  that  the  executor  must  prove  that  the  allowances  were 

actually  and  properly  made  to  the  tenants.  The  form  of 
[*454]    the  admission  charged  the  executor  with  the  'aggregate 

sum,  and  he  must  distinctly  discharge  himself  so  far  as 
he  would  reduce  it. 

April  12/A. — Vice-Chancellor  : — The  first  point  taken  be- 
fore the  Master  was,  that  the  executor  ought  not  to  be  charged 
with  the  amount  of  the  allowances  he  had  made  because  he  had 
not  actually  received  such  amount.  The  Master  was  of  opinion 
that  be  ought  to  be  charged.  I  felt  very  reluctant  to  hold  that 
the  party  was  not  to  be  charged,  and  for  this  reason  t — it  is  clear 
that,  under  a  decree  simply  charging  an  executor  with  his  re- 
ceipts, he  is  in  a  sense  merely  passive ;  and  although  he,  per- 

(a)  Vefc  404.  {b)  Id.  587.  (c)  19  Ve^  583. 
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haps,  might  have  got  in  a  given  sum  of  money,  yet)  if  he  has  not 
in  fact  received  it,  the  Court  does  not  charge  him  with  such  sum. 
But  if  the  executor  is  dealing  with  a  person  who  is  a  debtor  and 
claims  to  be  also  a  creditor,  and  thinks  fit  to  allow  deductions 
to  be  made,  as,  according  to  this  admission,  was  done,  that  so 
closely  resembles  the  case  of  receiving  and  paying  money  back 
again,~I  should  be  unwilling  to  give  an  opinion  adverse  to  that 
of  the  Master,  if  it  can  be  avoided. 

The  question  I  had  to  consider  was,  whether,  if  it  were  to  be 
taken  as  a  receipt  and  payment  back,  the  Master  was  right  in  his 
view  of  it.  The  admission  is,  that  the  executor  received  so 
much  money  on  account  of  rent,  deducting  a  debt  due  from  the 
testator  to  the  tenant.  Now,  if  that  be  read  as  evidence  against 
the  executor,  the  whole  must  be  read.  It  would  be  evidence 
before  a  jury,  and  it  would  be  for  them  to  say  whether  they  be- 
lieved that  the  debt  existed.  According  to  the  rule  of  the  Court, 
where  a  payment  is  contemporaneous  with  the  receipt,  that  may 
be  a  good  discharge.  My  doubt  wa^  this, — whether, 
in  *case,  the  allowance  could  be  made  by  way  of  dis-  [*455] 
charge  without,  under  the  circumstances,  calling  upon 
the  executor  to  show  that  the  debt  was  properly  allowed.  It  was, 
I  understand,  upon  that  ground  that  the  Master  required  the  exe- 
cutor to  prove  that  he  had  properly  suffered  the  allowance  to  be 
made.  It  comes  to  this, — which  is  a  case  the  Master  deals  with 
every  day, — an  executor  charges  himself,  say  with  100/.,  and 
adds,  that  he  has  paid  debts  to  the  amount  of  50/.  The  exe- 
cutor is  required,  by  the  course  of  the  office,  to  make  an  oath 
that  he  did  pay  the  debts,  but  that  does  not  discharge  him :  he 
has  also  to  prove  the  fact  of  the  payment  by  producing  the  re- 
ceipt or  other  voucher  or  evidence  of  the  payment.  But  I  find 
the  practice  in  the  Master's  office  is  stated  to  be  universal,  that, 
where  an  executor  swears  to  a  payment,  and  proves  it  by  a  re- 
ceipt or  otherwise,  the  Master  allows  that  to  be  a  good  payment, 
unless  the  other  side  impeaches  the  propriety  of  the  payment, 
and,  either  by  examining  the  executor,  or  otherwise,  shows  that 
it  ought  not  to  have  been  made.  Upon  this  examination  there 
is  that  which  is,  I  think,  equivalent  to  the  prima  facie  evidence 
of  payment ;  and  it  is  for  the  other  side  to  impeach  the  pay- 

VoL.  IV.  5i 
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ment,  either  by  examining  the  executor,  or  by  some  other 
course.  I  merely  allow  the  exceptions,  and  refer  it  back  to  the 
Master. 


Spencer  v.  Allen. 

1845 :  25th  Noromber  and  4th  December. 

Form  of  the  notice  of  motion  to  dismiM  a  bill  for  want  of  proseeotioni  where  the 
laat  Btep  waa  a  replication  filed  under  the  old  practice. 

Mr.  Beavan  mored  to  dismiss  the  bill,  where  the  replication 
had  been  filed  before  the  new  orders,  and  nothing  had  since  been 
done. 

The  Vice-Chancellor  gave  the  defendant  liberty  to  serve  a 
new  notice  of  motion,  that  the  plaintiff  might  file  a  replication 
under  the  Order  XCIII  of  May,  1845,  within  a  week,  or  the  bill 
be  dismissed.[l  j 


[•456]  *LiDGETT  v.  Williams. 

1845 :  16th,  17th  and  19th  April. 

A  ship  waa  chartered  to  proceed  to  inch  places  on  the  West  Coast  of  Africa  as 
the  charterers  should  direct,  and  there  load  from  their  factor  a  full  cargo  of  guano, 
and  proceed  to  a  port  of  the  United  Kingdom,  to  be  paid  at  a  certain  freight  per 
ton.  The  ship  was  directed  to  Ichaboe.  The  factor  there  (who  was  one  of  the 
charterers)  endeavored  to  provide  a  fuH  cargo,  but  failed  to  procure  more  than 
a  small /luantity.  The  master  of  the  ship,  (who  was  also  k  part  owner,)  alter 
waiting  thirty-one  days,  seeing  no  probability  of  obtaining  a  full  cargo  from  the 
"  factor,  applied  himself  to  complete  the  cargo  by  his  own  exertions  and  at  his 
own  expense,  and  finally  succeeded  in  doing  so,  after  haviog  been  ninety-three 
days  at  Ichaboe : — Held^  on  motion  for  an  injunction,  that  the  charterers  were 
not  entitled  to  that  part  of  the  cargo  which  had  been  procared  by  the  exertions 
of  the  roaster  without  the  assistance  of  the  factor,  and  which  the  master  claimed 
to  hold  as  the  property  of  the  owners,  and  not  of  the  charterers. 


11}  WhtatUy  ▼.  WhtaUty,  7  Beav.  577. 
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A  MOTION  to  restrain  the  defeudant  from  proceeding  with  the 
ship  '' Magnet"  to  any  other  place  than  Liverpool,  or  such  other 
place  as  the  plaintiffs  should  direct :  and  from  selling  or  dispos* 
ing  of,  or  delivering  to,  or  parting  with  her  cargo  of  guano,  or 
any  part  thereof,  to  any  persons  other  than  the  plaintiffs,  or  such 
persons  as  they  should  appoint ;  and  from  endorsing,  delivering 
over,  or  parting  with  the  bill  of  lading,  to  any  person  or  persons 
whomsoever  other  than  the  plaintiffs,  or  such  persons  as  they 
should  appoint ;  and,  that,  if  necessary,  some  proper  person  might 
be  appointed  to  take  possession  of  and  sell  the  cargo,  and  receive 
the  produce  of  such  sale. 

It  appeared,  by  the  bill  and  affidavits,  that  the  plaintiffs  and 
tl)e  defendant  Williams  became,  in  1843,  the  joint  owners  of  the 
ship  "  Magnet,"  of  which  the  defendant  was  master ;  and  that, 
in  the  same  year,  the  plaintiffs  and  one  Lament  chartered  the 
ship  for  guano  from  Ichaboe,  which  voyage  was  accordingly 
completed.  In  July,  1844,  the  •*  Magnet"  sailed  on  a  second  voy- 
age for  the  plaintiffs  and  Lamont.  A  paper,  purporting  to  be  the 
copy  of  a  charter-party,  was  delivered  to  the  defendant  Williams 
before  sailing,  and  was  as  follows : — 

"  Memorand^n  of  charter-party ;  London,  18th  July,  1844. — It 
is  this  day  mutually  agreed  between  J.  Lidgett,  for  him- 
self and  other  owners  of  the  good  ship  *'  Magnett,'  T.  [*457J 
Williams,  master,  of  the  measurement  of  573  tons,  or 
thereabouts,  now  lying  in  the  river  Thames,  and  J.  Lidgett  and 
J.  Shepherd,  for  themselves  and  Mr.  Lamont ;  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voy- 
age,  shall,  with  all  convenient  speed,  sail  and  proceed  to  ports  and 
places  on  the  west  coast  of  Africa,  as  may  be  directed  to  the  cap- 
tain, or  as  near  thereto  as  she  may  safely  get,  and  there  load  from 
the  factors  of  the  said  merchants  a  full  and  complete  cargo  of 
guano,  (the  said  cargo  of  guano  to  be  taken  and  loaded  by  the 
ship's  crew,  in  the  ship's  boats,  but  all  extra  labor  required  to  be 
found  and  paid  for  by  the  charterers,)  not  exceeding  what  she 
can  reasonably  bestow  and  carry,  over  and  above  her  tackle,  ap- 
parel, provisions,  and  furniture ;  and  being  loaded,  shall  there- 
with proceed  to  a  port  in  the  United  Kingdom  to  discharge,  or 
so  near  thereto  as  she  may  safely  get,  and  deliver  the  same  on 
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being  paid  freight  as  follows ; — 4Z.  15^.  per  too,  in  full  of  all 
port  charges  and  pilotage,  as  customary, — the  act  of  God,  the 
dueen's  enemies,  fire,  and  all  other  dangers  and  accidents  of  the 
seas,  (fee,  always  excepted ;  one-half  the  freight  to  be  paid  in  cash 
on  unloading  and  right  delivery  of  the  cargo,  and  the  remainder 
by  approved  bills  at  four  months  following.  Sufficient  running 
days(a)  are  to  be  allowed  the  merchants,  if  the  ship  is  not  dis- 
patched (for  loading  and  unloading ;)  and  ten  days  on  demur- 
rage, over  and  above  the  said  laying  days,  71.  per  day.  Penalty 
for  non-perforuiance  of  this  agreement,  1800/.  The  freighters  to 
be  allowed  to  discharge  the  ship  in  one  of  the  docks  in  the  river 
Thames,  upon  paying  two-thirds  of  the  dues.  The  ship  is  to  be 
reported  at  the  custom-house,  London,  by  Lidgett  and 
[♦458]    Shepherd.    The  ship  to  be  addressed  to  the  •freighters' 

agents  at .    The  captain  to  sign  bills  of  lading, 

consigning  the  cargo  to  Messrs.  Lidgett  and  Shepherd,  upon 
payment,  of  freight  as  per  charter-party.''  The  names  of  Lidgett 
and  Shepherd,  as  signing  the  charter-party,  and  that  of  a  witness 
attesting  a  signature,  were  added,  as  if  copied  ;  but  no  original 
charter-party  appeared  to  have  been  signed  by  any  of  the  parties. 
A  letter  of  the  same  date,  delivered  by  the  plaintiff  Lidgett  to 
the  captain  of  the  '*  Magnet,"  contained  the  following  instruc- 
tions : — "  Your  destined  voyage  is  to  Ichaboe.  I  should  recom- 
mend your  making  well  to  windward,  and  going  into  Angra 
Peguina,  previous  to  your  running  into  Ichaboe.  Apply  to  Mr. 
Lamont,  and  then  do  all  you  can  in  getting  your  cargo  off  in 
your  own  boats.    Keep  your  ship  well  up ;  dunnage  well." 

The  "  Magnet"  arrived  at  Ichaboe  the  29th  of  September,  and 
applied  to  Lamont  the  following  day.  On  the  1st  of  October, 
the  defendant  Williams  wrote  to  Lidgett  and  Shepherd  inform- 
ing them  that  Lamont  had  been  excluded  from  the  possession  of 
the  stages  at  which  he  formerly  had  loaded,  and  that  no  bags 
had  been  or  were  likely  to  be  obtained.  Some  transactions  with 
regard  to  obtaining  a  cargo  afterwards  took  place,  which  are 
mentioned  in  the  judgment  ;(6)  but  Lamont  did  not  succeed  in 
procuring  more  than  about  forty  tons  of  guano  for  the  "  Magnet." 


I 


I 


(a)  See  p.  460,  infra.  (6)  Infra,  p.  466. 
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After  having  been  at  Ichaboe  thirty-one  days,  and  there  beings 
(as  the  defendant  Williams  stated)  no  probability  of  procuring  a 
cargo  of  guano  from  Lamont,  or  by  his  means,  the  defendant 
Williams,  acting,  as  he  alleged,  for  the  benefit  of  the  owners, 
endeavored  himself  to  obtain  guano ;  and  he  at  length, 
at  his  own  •expense  and  by  his  own  exertions,  without  [*459] 
any  farther  aid  from  Lamont,  obtained  430  tons  of  guano. 
In  December,  1844,  Lamont  left  the  island,  without  given  Wil- 
liams any  intimation  of  his  intention  to  leave,  or  of  the  time 
when  he  proposed  to  return ;  and  about  half  of  the  cargo  was 
got  on  board  after  Lamont's  departure.  The  loading  of  the 
"  Magnet''  was  finally  completed  on  the  1st  of  January,  1845, 
the  ship  having  been  ninety-three  days  at  Ichaboe. 

The  '*  Magnet"  sailed  from  Ichaboe  on  the  2d  of  January, 
1845,  and  arrived  at  St.  Helena  on  the  13th  of  January;  thence 
the  defendant  Williams  wrote  to  the  plaintiffs,  as  follows : — ''  St. 
Helena,  15th  January,  1845.  The  '  Magnet'  was  loaded  on  the 
1st  of  January,  and  sailed  from  Ichaboe  on  the  2d.  I  got  a 
change  of  wind  that  enabled  me  to  get  away,  so  I  left  in  haste, 
and  had  not  time  to  write ;  but  you  will  get  this  equally  as  soon, 
or  sooner,  by  my  posting  it  here.  I  tried  all  I  could  to  get  a 
cargo  from  Mr.  Lamont,  but  he  had  no  guano  for  me,  and  would 
not,  and  did  not  get  me  any.  When  I  found  he  would  not  get 
me  any  cargo,  to  prevent  my  coming  home  in  ballast,  I  have 
procured  a  cargo  myself  in  the  best  and  cheapest  manner  I  could. 
Mr.  Lamont  left  Ichaboe  some  weeks,  I  believe,  before  me,  and 
regularly  deserted  ships  and  cargoes  altogether.  I  have  noted  a 
protest  against  him,  d&c,  the  particulars  of  all  which,  as  owners 
of  the  ship,  I  will  advise  with  you  about  when  I  arrive.  We  lay 
there  at  great  risk  and  loss  of  time  through  him,  and  with  very 
great  difficulty  1  got  the  cargo.  I  hope  you  will  see  that  I  am 
duly  entitled  to  an  equal  share  with  you,  as  owners  of  the  ship, 
to  any  profit  that  may  be  derived  from  it.  On  my  arrival  at 
home,  1  will  call  on  you  and  try  to  arrange  about  it." 

The '*  Magnet"  arrived  at  Cowes  the  21st  of  March, 
•1845.    The  plainlifi*s  directed  the  defendant  Williams    [MBOJ 
to  take  the  "  Magnet"  to  Liverpool  with  her  cargo ;  but 
the  defendant  refused,  and,  on  the  25th  of  March,  he  wrote 


460  CASES  IN  CHANCERY. 

~~  1845 Lidgett  r.  Williamt.  " 

-  -  -        ■  -        ■  -  .  ^ 

to  the  plaiatiffs  as  follows : — ''  You  must  certainly  forget  that  I 
am  principal  owner  of  the  '  Magnet,'  and  that  I  do  not  look  up- 
on yon  as  managing  owners  of  that  vessel.  I  am  surprised  at 
your  expecting  me  to  call  at  Falmouth  or  Cork,  for  you  must  be 
perfectly  aware  the  charter-party  is  null  and  void  on  your  part 
long  since.  I  have  procured  a  cargo  myself,  and  will  do  justice 
to  the  other  owners."  '  The  defendant  soon  afterwards  brought 
the  ship  and  cargo  to  the  river  Thames. 

The  foregoing  statement  of  the  facts,  and  the  judgment,  con- 
tain the  substance  of  the  affidavits  on  which  the  motion  was 
made  and  opposed.  The  defendant  Williams,  by  his  affidavit, 
alleged,  that  he  had  objected  to  undertake  the  voyage,  on  the 
ground  of  the  delay  which  had  taken  place  on  the  first  voyage 
to  Ichaboe ;  but  he  relied  upon  the  express  fepresentation  of  the 
plaintiffs,  that  the  ship  on  this  voyage  should  not  be  detained  in 
loading  more  than  three  weeks,  for  that  they  had  received  infor- 
mation from  Lamont  that  he  had  pits  and  stages  ready,  and  was 
provided  with  30,000  empty  bags  from  the  Cape ;  and  that, 
upon  this  statement,  he  agreed  to  an  alteration  in  the  form  of 
the  second  charter-party,  from  "fifty  lay  days,"  which  was  the 
former  stipulation,  to  "  sufficient  running  days,"  d^.,  as  it  then 
stood. 

Lamont  was  made  a  defendant,  but  he  was  alleged  to  be  out 
of  the  jurisdiction. 

Mr.  Romilly  and  Mr.  Heathfieldy  for  the  motion,  argued,  that 
the  agreement,  having  been  entered  into  and  acted  upon,  bad 

the  effect  of  a  charter-party,  without  writing  or  signature 
[*461]    by  the  parties  ;  Wells  v.  Horton  ;(a)  'that  the  agreement 

must  therefore  be  construed  as  if  it  had  been  by  formal 
charter-party ;  that  under  it  the  ship  was  made  what  is  termed 
a  <' general  ship,"  and  the  property  therein,  for  the  time  during 
which  the  agreement  was  to  exist,  was  in  the  charterers,  and 
not  in  the  owners.  It  was  not  in  the  power  of  the  owners,  or 
the  captain  on  their  behalf,  to  dissolve  the  contract,  even  in  case 
of  default  of  the  charterers ;  Fillieul  v.  Armstrongjljb)  Freeman 

(a)  4  Bing.  140.  (6)  7  Ad.  &.  Ell.  557. 
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V.  Taylor.{a)  The  owners,  except  in  case  of  the  insolvency  or 
suspected  insolvency  of  the  charterers,  must  look  to  them  for  a 
performance  of  their  contract,  and  not  act  in  defiance  of  it.  (Ab- 
bott on  Shipping,  p.  233,  6th  ed.)  There  was  no  intimation  of 
any  suspicion  of  insolvency  in  this  case.  If  the  owners  could 
not  dissolve  the  contract,  still  less  could  the  captain  make  use  of 
the  ship  for  his  own  advantage,  and  refuse  to  account  to  the 
charterers,  whose  agent  for  the  time  he  was:  Thompson  v. 
Havelock.{b)  In  this  case,  in  truth,  there  was  no  default  on  the 
part  of  the  charterers.  A  short  time  only  had  elapsed  before  the 
defendant  Williams  began,  as  he  alleged,  to  take  in  a  cargo  on 
his  own  account ;  and  the  very  circumstance,  that  he  was  actu- 
ally loading,  might  have  relaxed  the  exertions  of  Lamont  to 
procure  the  cargo,  and  might  have  left  him  under  the  belief,  that 
the  captain  was  himself  doing  all  that  he  (Lamont)  could  do  for 
the  charterers ;  and  if  this  were  his  belief,  it  does  not  appear  that 
the  defendant  ever  took  any  steps  to  undeceive  him. 

Mr.  Tinney  and  Mr.  Collins^  for  the  defendant,  contended^  that 
the  conduct  of  Lamont,  not  only  in  giving  no  present  as- 
sistance to  the  object  of  obtaining  a  cargo,  *but  in  with-    [*462] 
holding  any  information  of  his  intentions  in  that  respect, 
affording  the  captain  no  prospect  of  being  able  to  load  his  ship, 
justified  the  conduct  of  the  latter  in  proceeding  to  procure  the 
cargo  from  his  own  resources ;  and  that,  having  succeeded  in 
obtaining  guano  solely  by  his  personal  exertion,  the  charterers 
were  not  entitled  to  the  cargo  for  their  own  benefit.    The  cir- 
cumstance, that  the  ship  had  brought  guano,  was  a  mere  acci- 
dent ;  it  might  have  been  any  other  kind  of  goods.    The  char- 
terers, supposing  the  contract  not  to  be  dissolved,  might  be  en- 
titled to  have  the  profit  made  by  the  ship  in  the  way  of  freight 
set  off  against  the  freight  they  contracted  to  pay,  but  would  not 
be  entitled  to  the  profit  of  the  merchandize :  Puller  v.  Sianu 
forth.{c)    But,  in  the  circumstances  of  this  case,  the  owners,  or 
the  captain  as  their  agent,  had  a  right  to  treat  the  contract  as  at 
an  end,  and  to  act  on  their  own  account :  Bell  v.  PullerXd)    The 

(a)  8  Biog.  124.  (c)  11  Eait,  S32. 

(6)  1  Camp.  N.  P.  C.  5S7.  {<i)  2  Taunt  299,  p«r  Mansfield,  C.  J. 
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ship  was  not,  by  virtue  of  this  agreement,  made  the  temporary 
property  of  the  charterers,  but  continued  in  the  owners.[l] 


An  a^eemeQt,  between  the  owners  and  the  merchants,  for  the  employment  of  the 
ship  on  a  certain  voyage,  not  in  writing,  bat  acted  upon  by  the  parties,  is  equiTa- 
lent  to  a  charter-party. 

Vice-Chancellor  :— For  the  purposes  of  the  present  motion, 
I  shall  assume  that  there  was  a  charter-party.  I  use  the  term 
"  charter-party,"  to  avoid  circuity  of  expression.  There  was  not, 
properly  speaking,  a  charter-party,  but  there  was  an  agreement, 
the  terms  of  which  are  on  paper ;  and  it  is  admitted,  that,  if  the 
agreement  was  completed,  a  charter-party,  signed  by  the  parties 
interested,  was  not  necessary.[2] 

The  first  objection  taken  by  the  defendant  Williams 
[*463]  "was,  that  the  charter-party  was  void,  and  that  the  own- 
ers are  not,  in  any  respect,  bound  by  it.  This  objection 
is  founded,  first,  on  the  fact,  that  it  was  not  signed  by  the  plain- 
tifis.  That  would  not  be  conclusive  on  the  case,  because,  as  I 
have  already  observed,  a  writing  is  not  necessary.  The  defend- 
ant, however,  alleges  that  a  fraud  was  practised  on  him  by  the 
plaintiffs  delivering  to  him  a  paper  purporting  to  be  a  copy  of  a 
charter-party,  and  to  be  signed  by  the  two  plaintiffs,  and  by  them 
or  one  of  them,  on  behalf  of  Lamont,  and  also  attested  by  a  wit- 
ness ;  whereas,  in  fact,  no  document,  so  signed  and  attested,  ex- 
isted ;  and  the  defendant  insists  that  the  effect  of  such  a  fraud  is 
to  avoid  the  charter-party  altogether.  The  document  does  pur- 
port to  be  signed  by  the  plaintiffs,  and  witnessed  by  a  given  in- 
dividual ;  and  it  appears  to  me  impossible  not  to  look  on  this  as 
a  suspicious  circumstance.  It  is  not  difficult  to  see  that  such  a 
course  may  have  been  taken  for  an  improper  purpose.    If,  on  the 

[1]  As  to  the  ownership  of  a  chartered  vessel,  see  Hvtton  t.  Bragg,  7  Taunt 
14 ;  Clarkson  v.  Edts,  4  Cow.  470.  Certain  Log*  of  Mahogany,  2  Sumn  589; 
Lander  v.  Clarke,  1  Hall,  355. 

[8]  An  agreement  to  execute  a  charter  party,  although  loose  and  informal,  may 
be  treated  as  a  charter  party,  if  it  contain  in  itself  the  substantial  provisions  of  such 
an  instrument,  a  definite  voyage  to  be  performed  on  one  side,  and  a  definite  com* 
pensation  to  be  paid  therefore  by  the  other  side.  The  Schooner  Tribune,  3 
Sumn.  144,  148. 
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arrival  of  the  ship,  it  had  turned  out  to  be  for  the  iuterest  of  the 
charterers  to  claim  the  benefit  of  the  charter-party,  they  might 
then  have  signed  the  document  in  their  possession,  and  procured 
the  benefit  of  it.  If  on  the  other  hand,  the  speculation  had  turn- 
ed out  to  be  a  bad  one, — as  this  nearly  proy^  to  be,-^by  the  ship 
returning  without  a  cargo  of  guano,  they  might  have  said  there 
was  no  charter-party,  and  thereby  h^ve  embarrassed  the  defend* 
ant  in  proving  the  case  against  iheni.  I  do  not  mean  to  impute 
such  a  design  to  these  plaintifis;  but  it  is  a  point  that  requires 
explanation.  It  was  said  that  the  same  thing  had  occurred  on 
the  first  voyage ;  but  T  cannot  help  saying  that  that  t^ppears  to 
me  to  strengihen  the  observation  of  the  defendant  rather  than  to 
weaken  it.  Haste  or  other  causes  might  account  for  such  ah 
accident  once ;  but  it  becomes  more  difficult  to  account 
for  it  a  second  time.  It  is  answered,  that  the  *circqm-  [*464} 
stance  admits  of  explanation.  Whether  that  be  so  or 
not,  I  think  I  ought  not  to  decide  this  part  of  the  case  on  motioui 
unless  it  be  absolutely  necessary  to  do  so. 

Another  ground  on  which  the  defendant  relied,  in  contending 
that  the  charter  party  was  void,  was  that  the  plaintifis  represent- 
ed that  not  more  than  three  weeks  would  be  occupied  in  loading 
his  vessel.  Now,  that  would  not  make  the  contract  void  from 
the  beginnidg,  unless  it  appears  that  the  plaintiff's  made  those  re« 
presentations  knowing  them  to  be  false,  nor,  stri<;tly,  unless  the 
defendant  was  misled  by  them ;  which,  perhaps,  would  be  pre- 
sumed, if  he  had  not  the  means  of  knowing,  or  did  not  know  the 
truth  of  the  case.  If  those  representations  were  made,  but  with- 
out fraud,  they  might  not  avoid  the  charter  party,  however  mate- 
rial they  might  be.  But  this  also  is  a  point  which  ought  to  be 
left  for  decision  at  the  hearing,  if  there  is  anything  in  it.[3J 

The  plaiiitiA  (Who  were  pert  ownen  of  the  ship)  havingfounded  their  title  to  relief 
on  their  rights  ae  cherterers,  and  atated  that  th^y  were  managing  owners,  not 
for  the  parpose  of  relief  as  maDaging  ownen,  bat  in  order  to  protect  their  rigbte 
as  charterers,  are  not  entitled  to  an  injanctiou,  founded  merely  on  their  right  as 
managing  ownen,  bnt  can  be  entitled  to  such  injunction  only  on  the .  foundatioa 
of  their  rights  as  ehartenrs. 

•■ — • — • —  --  -     /     -    — ■ — ■ — * — ■ ■ — —  •         -     -    - ,__ 

[3]  As  to  the  misrepresentation  which  Will  afoid  a  contraetj  see  CUtphum  r» 
ShiUitOf  7  Bear.  146, 150f  n.  1,  and  the  authorities  there  cited. 

Vol.  IV.  52 
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"Whether  the  Court  will  grant  an  injonctioni  reitnuntng  a  P^rty  from  takinf  a 
ship  to  any  Other  than  a  certain  port,  thereby,  in  effect,  compelliog  him  to  pro- 
ceed to  each  port— {imbtc  1 

The  plaintifis  then  insisted  that  they  were  the  managing  own- 
ers of  the  ship,  and,  as  managing  owners,  had  a  right  to  control 
her  destination.  The  bill  certainly  states  that  the  plaintiffs  were 
managing  owners ;  but  the  question  here  is,  whether  they  have 
relied  on  their  character  of  managing  owners,  except  for  the  pur- 
pose of  protecting  their  interest  in  the  cargo  as  charterers :  that 
is,  whether  they  do,  by  their  bill,  allege  any  injury  which,  in  the 
present  stage  of  the  cause,  would  sustain  an  injunction,  except 
the  injury  arising  from  the  alleged  misappropriation  of  the  cargo 
by  Williams.  It  appears  to  me,  that  the  plaintiffs,  in  these  plead- 
ings, have  relied  upon  their  power  as  managing  owners  solely 
for  the  purpose  of  protecting  their  interests  as  charterers, — that 
they  have  not  alleged  any  case  for  an  injunction,  on  the  ground 
of  managing  ownership,  if  you  put  out  of  consideration 
[*465]  the  fact,  that  they  were  the  charterers  of  *the  ship  also.[4] 
I  may  also  observe,  with  regard  to  the  form  of  the  injunc- 
tion which  is  asked,  that,  if  the  plaintifis  had  applied  in  direct 
terms  that  I  should  order  the  captain  to  carry  the  ship  to  Liver- 
pool, I  could  not,  perhaps,  on  motion  have  done  so.  But,  an  in- 
junction restraining  him  from  permitting  the  ship  to  remain  in 
the  port  of  London,  or  any  other  place  than  Liverpool,  is  indi- 
rectly ordering  that  the  ship  be  taken  to  Liverpool.  The  Court 
has  always  expressed  great  disinclination  to  grant  ipjunctions  in 
a  form  which  has  no  meaning,  except  as  it  compels  a  party  to  do 
a  positive  act.[6]  Whether,  in  this  case,  it  would  be  proper  to 
make  such  an  order,  it  is  not  necessary  for  me  to  decide  on  the 
present  motion.(a) 

The  substantial  question  in  the  cause  is,  in  whom,  upon  thi3 
motion,  am  I  to  assume  the  property  in  the  cargo  to  be  3  It  ap- 
pears to  me  to  be  quite  clear  that  the  oitti^  is  on  the  defendant 
Williams  to  prove  that  any  part  of  this  guano  belongs  to  him, 

(a)  See  Blaktmart  v.  OlamoftganMkrjrt  Cantd  ComjMmy,  1  Myl.  &  K.  154. 

[4]  When  the  Conrt  will  interfere  by  injanction,  between  partners,  eee  SmUk 
y.  Jeye;  4  Beav.  503  ;  1  Story*!  Eq.  §  667  ;  2  Story's  E^  §  7S9,  a. 

[5]  Injunction  grsnted,  prohibitory  in  form,  bat  mandatory  in  efirct.  The  EmtI 
of  Mcxbmrough  v.  Bet9f  r,  7  Beav.  127. 
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filling,  as  he  does^  the  two  characters  of  master  and  part  owner 
of  the  ship)  and  therefore  being,  in  the  latter  character^  one  of  the 
parties  to  the  contract  now  in  question.  The  ship  went  out  for 
a  cargo  of  guano,  and  she  has  returned  to  this  country  with  a  car- 
go of  guano ;  prcma/octe,  therefore,  the  ship  and  cargo  would  be 
regarded  as  having  arrired  in  fulfilment  of  the  contract. 

Now,  with  regard  to  the  forty  tons  of  guano,  which  is  distin- 
guished from  the  remainder  by  the  circumstances  under  which 
it  was  procured,  the  plaintifis  are,  I  think,  upon  this  motion,  en- 
titled to  be  protected.  True  it  is,  that,  according  to  the 
terms  of  the  charter  party,  *as  I  understand  it,  the  master  [*466] 
had  done  his  duty  when  he  announced  to  Lament  the 
arrival  of  himself,  his  ship,  and  crew,  at  Ichaboe,  and  offered  to 
load,  and  perform  the  contract.  The  charterers  were  there  re- 
presented by  Lament.  The  agreement  made  by  Lament,  with 
the  captain  of  another  ship,  that  the  crew  of  the  <^  Magnet"  should 
help  the  other  crew  in  loading  such  other  ship,  on  condition  that 
four  of  the  crew  of  the  *'  Magnet"  should  be  allowed  to  get  guano 
for  the  "  Magnet,"  was  not  exactly  according  to  the  terms  of  the 
charter  party.  All  that  the  charter  party  required  was,  that  the 
''  Magnet"  and  her  crew  should  take  on  board  such  guano  as  the 
charterers,  or  Lament,  or  the  factor  of  the  merchants,  should  fur- 
nish them  with.  I  will  suppose  it  possible,  therefore,  that  Wil- 
liams might  have  said,  '*  This  is  not  part  of  my  obligation,"  and 
that  he  might  have  refused  to  allow  the  crew  to  work  the  guano. 
I  give  no  opinion  whether  he  would  have  been  justified  in  such 
refusal,  but  will  suppose  he  might  lawfully  have  done  so.  He 
did  not  so  act.  The  forty  tons  were  taken  on  board  by  the  crew 
of  the  "  Magnet,"  and  it  appears  to  me  impossible  to  dispute  the 
plaintiffs'  right  to  treat  that  part  of  the  cargo  as  taken  on  board 
under  the  charter  party ;  and  to  that  extent,  as  I  have  said,  the 
plaintiffs  are  entitled  to  an  order  on  this  motion. 

With  regard  to  the  remaining  390  tons,  a  different  question 
arises.  The  first  question,  assuming  that  the  facts  of  the  case, 
as  stated  by  the  defendant  Williams,  are  true,  is,  whether  in  law 
the  guano  would  be  the  property  of  the  charterers,  or  the  proper- 
ty of  the  owners,  on  whose  behalf  the  captain  alleges  that  he 
purchased  it.    The  obligations  of  the  captain  are  of  a  very  high 
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and  strict  nature.  He  is  not  prima  fade  ellowed  to  make  an7 
profit  by  the  use  of  the  ship.  If  he  attempts  to  do  so,  the  own- 
ers may  claim  the  profits  which  have  been  so  made ; 
[*467]  *for,  as  expressed  in  one  of  the  cases^  by  seeking  to  take 
the  benefit  of  the  ship,  he  has  placed  himself  in  a  situation 
adverse  to  his  duty,  which  is,  to  exert  all  his  powers  to  make 
the  ship  useful  and  beneficial  to  the  owners.[6]  But  the  whole 
evidence  stated  by  the  defendant  Williams,  without  any  qualifi- 
cation, appears  to  amount  to  this, — that,  after  the  forty  tons  of 
guano  were  put  on  board,  there  was  a  difficulty  in  getting  more ; 
tiiat,  after  repeated  applications  to  Lamont,  Lamont,  in  terms,  tdd 
Williams  he  could  do  no  more ;  and  that  Lamont  shortly  after- 
wards left  the  island.  In  the  interim,  after  Lamont  had  told 
Williams  he  could  do  no  more,  Williams  made  some  arrange- 
ment with  the  master  of  the  "Ariadne,**  under  which  he  was  al- 
lowed  to  take  such  guano  as  he  should  find  on  a  particular  road, 
making  in  its  place  a  communication  on  planks  for  the  people  of 
the  "Ariadne."  It  appears  that  when  the  "  Magnet"  had  received 
on  board  about  ten  tons  in  this  manner,  Lamont  interfered  and 
took  the  road,  and  sent  the  guano  (except  the  ten  tons)  which 
Williams  had  collected  on  board  other  ships  belonging  to  the 
plaintifis.  It  appears  to  me,  then,  that  there  was  not  only  an  in- 
terruption by  Lamont,  but  a  positive  statement  by  him  (represent- 

[6]  **  The  master  of  a  ibip  ii  an  agent  bonnd  to  gire  all  hie  time  and  attentioa 
to  hie  principal.  In  tbie  eaee  the  duty  of  the  defendant  aa  maater  was,  when  the 
ship  was  employed  on  a  trading  adTentnre,  to  aet  for  the  common  benefit  of  the 
owners,  and  where  the  ship  was  freighted  or  chartered,  to  obtain  freight  on  the  best 
terms  he  coald  for  the  owners,  free  from  all  bias  of  separate  interest  in  himself,  or 
of  leave  given  to  himself  by  the  charterers  to  trade  for  himself;  and  I  think  that  it 
will  he  very  difficult  to  support  a  cnstom,  which  if  legal,  as  alleged,  wonld  entitle 
him  to  trade  for  himself  separately,  when  it  was  his  duty  to  trade  to  the  best  of  his 
ability  for  the  joint  interest  of  himself  and  the  other  owners,  and  wonld  give  him  a 
discretionary  power  to  place  his  own  interest  in  competition  with  the  joint  intersst; 
an  option  to  give  the  advantage  to  himself,  whenever  he  pleased,  without  the 
knowledge  of  his  co-owners,  and  without  giving  them  notice  of  his  proceedings  ia 
this  respect ;  a  custom  also  which  wonld  make  it  valid  for  a  person  in  the  relation 
of  co-owner  or  partner,  having  complete  control  over  the  ship  which  was  partner- 
ship property,  to  employ  it  at  the  joint  risk  for  his  private  benefit.  I  cannot,  oa 
the  preaent  occasion,  assume  that  there  is  any  sueh  cnstom,  4u^"  Lord  Langdale, 
M.  R.  Oardmr  v.  McCuUhton,  4  Beav.  543. 


I 


I 
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log  all  t!)e  charterers)  that  he  could  get  no  more  guano.  The 
reason  why  he  could  not  get  it  is  sufficiently  explained  by  the 
arrangements  of  the  committee,  who  had  allotted  different  por- 
tions to  different  ships. 

In  that  state  of  things,  the  captain  having  been  informed  by 
Lament  that  he  could  do  nothing  more,  and  Lament  having  left 
the  island  without  any  specific  instructions  to  the  captain,  the 
question  would  be,  whether  the  captain  was  bound  to  be  active 
in  procuring  the  guano,  and  whether,  if  he  had  brought  home  the 
ship  without  guano,  the  charterers  could  have  refused  to  pay 
the  freight.  I  confess,  if  that  which  Williams  states  be 
true,  '*it  appears  to  me  that  Williams  had  done  his  duty,  [*468] 
and  that  the  contract  would  have  remained  in  force 
against  the  charterers,  if  he  had  gone  home  without  a  cargo.  I 
do  not,  of  course,  now  decide  the  cause :  the  facts  may  be  altered 
at  the  heariufi^,  and  a  totally  different  case  may  arise.  The  ten 
tons  of  guano  must  be  looked  upon  as  in  the  same  situation,  for 
the  present  purpose*,  as  the  rest  of  the  cargo.  Lament  made  no 
claim  to  it  on  the  ground  of  its  being  a  shipment  on  board  the 
*'  Magnet,"  but  rather  insisted  that  he  had  a  right  to  it,  for  other 
ships. 

I  think,  therefore,  upon  the  facts  relied  upon  by  the  defendant 
Williams,  I  must  assume  the  law  to  be  in  his  favor.  The  char- 
terers not  having  thought  fit  to  fill  the  vessel,  and  no  person 
having  offered  a  cargo,  he  has  himself  procured  a  cargo.  To 
illustrate  my  meaning,  I  will  suppose  that,  instead  of  a  cargo  of 
guano,  Williams  had  brought  home  a  cargo  of  another  kind : 
could  the  charterers  have  claimed  the  property  in  such  other 
cargo  ?  In  my  opinion  they  could  not.  And  if  that  be  so,  the 
fact  of  his  bringing  home  a  cargo  of  guano  cannot  alter  the 
right,  although  it  may  make  the  case  more  difficult  of  proof  on 
his  part. 

Am  I  then  to  take  the  case,  as  stated  by  the  defendant,  to  be 
true  ?  There  is  no  evidence  to  contradict  it.  It  is  true,  as  the 
plaintiflls  say,  that  Lament  being  absent,  there  is  no  person  here  to 
give  an  explanation  of  the  circumstances.  But  the  plaintiflb  are 
applying,  before  the  hearing  of  the  cause,  for  an  interlocutory 
order,  on  such  evidence  as  the  Court  can  have  before  it  in  this 
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Stage  of  the  cause.  I  cannoti  in  the  circumstances  of  this  case, 
refuse  credit  to  the  testimony  of  Williams,  and  he  swears  posi- 
tively that  facts  took  place  which,  in  my  view  of  the  taw, 
[M69]  set  the  captain  at  liberty  to  bring  the  ship  home  *with- 
out  a  cargo,  if  he  thought  proper  to  do  so ;  or  with  a 
cargo  on  account  of  the  owners. 

I  grant  the  injunction,  as  to  the  forty  tons,  until  further  order 
of  the  Court ;  and  I  make  no  other  order  on  the  motion,  except 
reserving  the  costs.  The  injunction  does  not,  of  course,  involve 
the  necessity  of  keeping  that  portion  of  the  cargo  in  the  ship.  It 
will  not  prevent  the  parties  from  warehousing  it :  that  is  not 
parting  with  it. 


Thk  motion  wu  made  before  the  Lord  Chancellor,  and  was  refosed.  The  caie 
waa  afterwardi  eompromiMd,  by  the  defendant  giving  up  the  cargo  of  gnano  to  the 
eharterem  at  a  freight,  and  paying  thereon  a  certain  earn  at  liquidated  damages  for 
the  decline  in  price  after  the  arriral  of  the  ship ;  and  the  charterers  agreeing  to 
allow  such  demurrage  as  might  be  fairly  due  to  the  ship  for  her  detention  at 
Ichabooi  and  also  the  extra  expenses  incurred  in  procuring  the  cargo. 


BiGos  t).  Penn. 

1845:  25th  and  26th  April. 

The  33d  Order  of  August,  1841,  enabling  a  plaintifT  to  proceed  against  one  or 
more  persons  Beverall /  liable,  does  not  apply  to  the  case  of  an  administration 
Buit,  in  which  a  complete  decree  cannot  be  made  unless  all  the  persons  liable 
are  parties. 

The  testator  bequeathed  his  personal  estate  to  Penn  and 
Bromley,  his  executors,  upon  certain  trusts,  and  he  directed  them 
to  sell  and  get  in  the  same  as  soon  as  conveniently  might  be  after 
his  decease.  The  testator  died  in  1833 ;  both  of  the  executors 
proved  the  will.  Bromley  died  in  1S39.  The  bill  was  filed  by 
the  cestui  que  trust  under  the  will,  against  Penn  only,  alleging 
that  Bromley  had  died  intestate  and  insolvent,  and  that  his  next 
of  kin  had  refused  to  procure  letters  of  administration  to  his  es- 
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tate.    The  bill  alleged,  that  Penn  and  Bromley  were  offered 
1200/.  for  the  lease  and  good-will  of  livery  stables  and  business 
which  had  been  carried  on  by  the  testator,  but  had  refused  to 
sell  the  property  for  that  sum ;  and  that,  after  keeping  it 
in  their  hands  *until  the  death  of  Bromley,  unproductive,    f*470] 
and  at  a  considerable  rent,  Penn  had  finally  sold  it  for 
about  160/.    The  bill  charged,  that  the  executors  had  thereby 
committed  a  breach  of  trust,  and  that  the  defendant  Penn  .was 
answerable  for  the  loss  thus  occasioned ;  and  it  prayed  that  an 
account  might  be  taken  of  the  personal  estate  and  effects  of  the 
testator  come  to  the  hands  of  the  defendant  Penn,  or  whfch,  but 
for  his  wilful  neglect  and  default,  might  have  been  received  by 
him  ;  and  that,  in  taking  such  account,  the  defendant  Penn 
might  be  charged  with  the  difference  between  the  sum  offered 
for  the  lease,  premises,  and  good-will,  and  the  sum  which  the 
same  premises  subsequently  produced ;  and  that  the  residue  of 
the  personal  estate  might  be  ascertained  and  distributed  in  a  due 
course  of  administration. 

The  defendant  Penn  admitted  that  about  900/.  had  been  offered 
at  a  sale  by  auction  for  the  lease  and  good-will  of  the  premises, 
but  said  that  the  same  had  been  bought  in  contrary  to  his  wish, 
and  by  the  direction  of  Bromley,  his  co-executor ;  and  that,  after 
the  death  of  Bromley,  thc^ defendant  had  sold  the  same  for  1662. 
The  answer  contained  the  following  passage : — '<  And  this  de- 
fendant submits  to  this  honorable  Court,  whether  all  proper 
parties  are  before  this  Court  in  this  suit;  and  this  defendant 
claims  the  same  benefit  of  the  said  objection  as  if  he  had  demur- 
red to  the  said  bill." 

The  plaintiff  «et  down  the  cause,  <<  upon  the  defendant's  ob- 
jection for  want  of  parties"  under  the  Order  XXXIX  of  August, 
1841. 

Mr.  Wrapj  for  the  defendant,  submitted  that  the  pas- 
sage in  the  answer  was  not  such  a  suggestion  of  a  Me-    [*471] 
feet  of  parties,  as  came  within  the  meaning  of  the  39th 
or^er ;  some  definite  party  must  be  referred  to,  in  order  to  amount 
to  such  an  objection. 
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Suggestion  by  answer  of  ^  defect  of  perties,  bringing  the  ease  within  the  39th  Or- 
der of  August,  1841. 

The  y ice-Chancellor  said|  that  the  submission  in  the  an- 
swer,— whether  the  proper  parties  were  before  the  Court,  accom- 
panied by  the  claim  of  the  same  benefit  of  the  objection,  as  if  the 
defendant  had  demurred  to  tlie  bill — was  clearly  a  suggestion 
that  the  bill  was  defective  for  want  of  parties,  and  entitled  the 
plaihtiif  to  set  the  cause  down  upon  the  objection. 

Mr.  Wray,  in  support  of  the  objection,  argued  that  the  plain- 
tiff cohld  not  be  permitted  to  single  out  one  of  several  trustees 
or  executors,  and  make  him  solely  responsible  to  them  for  acts 
which  had  been  done  by  the  others;  leaving  him  to  recover 
against  them,  as  he  might  be  able,  by  some  circuity  of  proceed- 
ing. If  the  plaintiffs  would  charge  the  surviving  trustee,  they 
must  charge  the  representative  of  the  deceased :  Walker  v.  Sy- 
fnonds,{a)  The  liabilities  of  all  the  trustees  must  be  determined 
in  one  proceeding;  and,  notwithstanding  what  was  stated  by 
the  bill,  it  might  turn  out  that  the  estate  of  the  deceased  executor 
in  this  case  would  be  enough  to  answer  his  default  (if  any)  in 
this  suit.  The  refusal  to  sell  the  property  at  the  higher  price 
was  peculiarly  the  act  Of  the  deceased,  and  he,  or  those  who  re- 
presented him,  might  be  able  to  assign  sufficient  reason  to  justify 
that  refusal. 

Mr.  Kenyon  Parker  and  Mr.  Siinton^  for  the  plaintifiB, 
said,  that  the  breach  of  trust  alleged  in  this  case  was 
[*472J  •one  for  which  the  executors  were  jointly  and  severally 
liable;  and  they  relied  on  the  Order  XXXII,  of  Au- 
gust, 1841,[1]  as  entitling  the  plaintiff  to  proceed  *'  against  one 
or  more  of  the  persons  severally  liable :"  Perry  v.  Knotj^b)  Kel- 
laway  v.  Johns(m.{c) 

The  Vice-chancellor  said,  that,  where  the  case  was  one  of 

(a)  9  Swans.  75,  per  Lord  Eldon.  (<r)  Id.  319. 

(b)  5  BeaT.  293. 

[1]  Cr,  &  Ph.  377. 
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a  specific  claim  or  injury  which  could  be  separately  dealt  with, 
it  would  be  sufiicienti  under  the  order,  to  bring  one  or  more  of 
the  parties  se7erally  liable  before  the  Court ;  but,  in  this  case, 
the  charge  as  to  the  breach  of  trust  in  the  particular  matter  of 
the  sale  was  only  incidental  to  the  general  administration  of 
the  estate ;  and  that  administration  could  not  be  had  in  the  ab- 
sence of  the  executors  of  Bromley.[2]  The  order,  therefore,  if  it 
applied  to  the  case  of  the  sale  standing  alone,  would  not  help  the 
plaintiff.  The  objection  must  be  allowed,  but,  as  the  defendant 
had  taken  the  exception  in  so  yagne  a  form,  without  specifying 
in  his  answer  the  parties  which  he  required  to  be  brought  before 
the  Court,  no  costs  should  be  given. 


Tub  caaet  of  Madox  v:  Jackson,  3  Atk.  406,  Coekhttm  ▼.  Thompson,  16  Vm. 
396,  Angerttein  v.  Clarke,  3  Swanst  147,  n.,  and  iSeddon  t.  Connell,  10  Sim.  83, 
were  not  cited ;  nor  was  the  allegation  of  insolvency  called  to  the  attention  of  the 
Court,  as  t>bTiating  the  objection. 


[2]  See  ace.  Hall  y,  Austin,  (May,  1846,)  2  Collyer,  570,  574,  where  Knight 
Bruce,  V.  C.  says ;— "  I  understand  the  Master  of  the  Rolls  to  have  decided, 
that  this  order  [32  of  August,  1841]  applies  to  a  breach  of  trust,  and  that  if 
three  men  commit  a  breach  of  trust,  a  person  complaining  of  that  breach  of  trust 
may  now  sue  two  without  the  third.  That,  hoWever,  does  not  dispose  of  the 
present  case.  This  is  an  administration  suit,  and  it  has  been  said,  that  as  a  gene- 
ral rule,  where  there  are  several  executors  who  have  acted,  and  one  of  them  dies 
before  any  suit  is  instituted,  a  person  interested  in  the  administration  of  the  estate 
cannot  file  a  bill  for  the  general  administration  of  the  estate,  making  the  surviving 
ezecutoFB  alone  parties.  If  that  proposition  is  correct,  then  consistently  with  the 
view  that  the  Master  of  the  Rolls  has  taken  of  the  order,  this  bill  is  incomplete  for 
want  of  parties."  See  further,  Richardson  r»  Hastings,  7  Beav.  301;  MiUerr, 
HuddUstone,  13  Sim.  467  ;  Attorney  General  v.  Pearson,  2  Collyer,  581 ;  Savory 
V.  Barber,  ante,  125. 
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[•473]  •Wilkin  v.  Nainby. 

1845  :  14th  and  26th  Jaly,  and  8th  November. 

A  prisoner  in  contempt,  and  remanded  until  he  should  answer  the  bill,  and  dear 
his  contempt,  or  the  Court  should  otherwise  order,  filed  a  plea,  and  obtained  an 
order,  upon  petition  ex  pariet  at  the  Rolls,  upon  certificate  of  plea  filed,  to  tax  the 
coats  of  the  contempt,  and  for  his  discharge  upon  payment  or  tender  of  such 
costs ;  he  did  not  pay  or  tender  such  costs,  and  the  Court,  on  motion  by  the 
plaintifi*,  ordered  the  plea  to  be  taken  ofiT  the  file. 

A  defendant  in  contempt  cannot,  in  answer  to  an  application  founded  on  the  con- 
tempt, object  that  the  plaintiff  has  not  taken  a  step  in  the  cause,  B'hich  might 
have  amounted  to  a  waiver  of  the  contempt 

An  attachment  for  want  of  an  answer  was  issued  against  the 
defendant,  and  was  lodged  at  the  Queen's  Prison,  (where  the 
defendant  was  a  prisoner.)  on  the  11th  of  April,  1845.  On  the 
24th  of  April,  the  prisoner  was  brought  to  the  bar  of  the  Court 
by  habeas  corpus  cum  causis,  and  remanded  to  prison  until  he 
should  answer  the  bill,  clear  his  contempt,  or  the  Court  should 
otherwise  order.  On  the  9lh  of  June  the  defendant's  solicitor 
applied  to  the  plaintiff's  solicitor  for  an  account  of  the  costs  of 
the  contempt,  stating  that  the  answer  would  be  filed  immediately. 
On  the  10th  of  June,  the  plaintiff's  solicitor  sent  the  account  of 
the  costs,  amounting  to  lOZ.  6^.  2d.  No  payment  or  tender  of 
the  costs  was  made  ;  and  on  the  12th  of  June  the  defendant  filed 
his  plea  to  the  bill.  On  the  23d  of  June,  the  defendant  obtain- 
ed the  following  order,  ex  parte^  at  the  Rolls : — *'Upon  the  hum- 
ble petition  of  the  defendant.  J.  H.  Nainby,  this  day  preferred 
unto  &c.,  it  was  alleged  that,  the  petitioner  being  in  the  cus- 
tody of  the  Keeper  of  the  Queen's  Prison  for  his  contempt  in 
not  answering  the  plaintiff's  bill  in  this  cause,  he  hath  since  put 
in  his  plea  thereto,  as  appears  by  the  certificate  of  the  Clerk  of 
Records  and  Writs,  annexed  to  the  said  petition.  It  was  there- 
fore prayed  that  the  petitioner  might  be  discharged  out  of  the 
custody  of  the  Keeper  of  the  Queen's  Prison  as  touching  his 
said  contempt,  upon  payment  or  tender  of  the  costs  thereof  to 
the  plaintifi*'s  solicitor  or  agent;  which  is  ordered  accordingly. 
And  it  is  ordered  that  it  be  referred  to  the  taxing-master  in 
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rotation  to  tax  such  costs,  and  hereof  notice  is  to  be  given  forth- 
with." 

*A  motion  was  made  on  behalf  of  the  plaintiff,  before    [*474] 
the  Master  of  the  Rolls,  to  discharge  that  order ;  and,  in 
the  meantime,  on  the  9th  of  July,  the  plaintiff  gave  notice  of 
motion  that  the  plea  might  be  taken  off  the  file,  and  the  defen- 
dant ordered  to  pay  the  costs  of  the  motion* 

14/A  July. — Mr.  Terrell,  for  the  motion,  said,  that  filing  the 
plea  without  previously  paying  the  costs  of  the  contempt  was  ir- 
regular :  Foulkes  v.  Jones.(a) 

Mr.  Craig,  for  the  defendant,  referred  to  the  35th  order  of 
August,  1841,  and  submitted  that  the  plea  ought  to  be  held  good, 
as  the  plaintiff  had  not  set  it  down  for  argument  within  three 
weeks ;  nor  had  within  that  time  applied  to  take  it  off  the  file,  if 
he  alleged  it  to  be  irregular.  The  defendant,  on  the  other  hand, 
bad  taken  the  proper  course  to  procure  the  taxation  of  the  costs, 
which  would  have  been  effected  under  the  order  made  at  the 
Rolls.  There  was  no  precedent  of  a  previous  taxation,  in  order 
to  enable  the  defendant  to  plead.  The  order  fur  taxation  was 
in  fact  refused,  except  upon  the  allegation  that  the  defendant 
had  filed  his  plea  or  answer,  and  that  step  was  accordingly 
taken  in  the  first  instance,  as  preliminary  to  the  taxation. 

•\ 

y ice-Chancellor  : — ^The  result  of  the  inquiries  I  have  made 
is,  that  the  plaintiff  is  entitled  to  have  the  plea  taken  off  the  file, 
unless  he  has  lost  that  right  by  having  omitted  to  set  the  plea 
down  under  the  35ih  Order  of  August,  1841. 

Where  an  attachment  for  want  of  answer  is  issued, 
•but  not  executed,  or,  if  having  been  executed,  no  fur-  [MZo] 
ther  proceedings  have  been  taken  thereon,  the  amount 
of  costs  to  be  paid  by  the  defendant  to  the  plaintiff  upon  filing 
his  plea  or  answer  are  fixed  by  rule.  But,  where  any  further 
proceedings  have  been  had  on  the  return  of  the  attachment, 
either  by  motion  for  a  messenger,  or  habeas  corpus,  or  other  pro- 

.(«)  9  B«aT.  974. 
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ceeding  the  costs  are  taxed  costs.  In  the  former  case,  the  defen- 
dant is  bound  to  tender  the  fixed  costs  immediately  upon  filing 
his  plea  or  answer.  If  the  plaintiff  refuses  to  accept  the  costs 
being  fixed  costs,  or  if  such  proceedings  have  been  taken  as  ren- 
der the  costs  taxable,  the  defendant  ought  in  the  former  case, 
immediately  to  obtain  and  serve  an  order  to  be  discharged  from 
the  contempt ;  or,  in  the  latter  case,  to  be  so  discharged  upon 
payment  or  tender  of  the  costs  to  be  taxed,  and  for  reference  to 
the  Master  to  tax  such  costs  accordingly ;  and,  upon  obtaining 
the  bill  of  costs,  either  to  pay  the  amount  or  carry  the  bill  into 
the  Master's  office  without  delay,  and,  when  taxed,  tender  the 
amount  immediately.  If  he  omits  in  either  case  to  comply  with 
this  practice,  the  plaintiff  has  a  right  to  insist  that  the  plea  or 
answer  (for  the  practice  is  the  same  in  either  case)  shall  not  re- 
main upon  the  file ;  and,  in  order  to  enable  him  to  insist  upon 
that  right,  the  plaintiff  is  bound  to  take  no  proceeding  whatever 
founded  upon  such  plea  or  answer  in  the  meantime. 

In  this  case,  it  appears  by  affidavit  that  the  bill  of  costs  had 
been  delivered  to  the  defendant  before  the  plea  was  filed,  and 
that  the  defendant  has  never  offered  to  pay  the  amount,  or  pro- 
ceeded to  get  it  taxed ;  and  the  plaintiff  is,  therefore,  justified 
in  his  present  application,  unless  his  rights  have  been  varied  by 
his  not  setting  down  the  plea  ynder  the  35th  Order  of  August, 

1841.[l] 

[M76]        *That  point  must  also  be  answered  in  the  plaintiff's 

favor.    As  a  general  rule,  a  party  in  contempt  cannot  be 

heard,  except  for  the  purpose  of  clearing  his  contempt,  or  getting 

rid  of  the  order  which  put  him  in  contempt.    The  late  cases 

[I]  Where  a  party  who  ia  in  contempt  for  not  aniwering  tenden  a  plea  or  aa- 
B9irer  to  the  bill,  and  offen  to  pay  the  costa  of  hie  contempt,  aa  soon  aa  the  aame 
can  be  aacertained,  the  acceptance  of  anch  plea  or  anawer,  will  not  be  a  waiver  o{ 
the  proceedinga  for  the  contjBmpt.  in  caae  auch  costa  are  not  paid  puranant  to  soch 
offer.  Wallia  t.  Talmadge,  10  Paige,  443.  Where  a  defendant  who  ia  in  coatody 
under  proceaa  of  conten^pt  for  want  of  an  anawer,  puta  in  his  anawer,  the  plaintiff 
by  replying  to  the  anawer,  waiyea  the  contempt,  and  entiUea  the  defendant  to  hig 
diacharge  without  payment  of  coeta.  OldJUli  y.  Cohhttt,  1  Pbillipa,  557.  The 
defendant  may  pnrge  the  contempt  for  not  anawering,  by  putting  in  a  plea,  but 
not  a  demurrer,  ui^Ieaa  by  special  orfler  of  the  Court.  WaUU  t.  Talmadge,  uU 
0ufra. 
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"""  1845.— WilkiD  t.  Naiuby. 

before  Lord  Cottenhatn  have  restrained  this  rule  within  very 
reasonable  limits :  Wilson  v.  Bates,{a)  and  King  v.  Bryant  ;(&) 
but  Lord  Cottenhatn  has  not  decided  that  a  defendant  in  con- 
tempt can  be  heard  to  object,  to  an  application  by  the  plaintiff 
founded  upon  the  contempt,  that  he  has  not  taken  a  step  in 
the  cause  which,  if  taken,  would  have  been  a  waiver  of  the  con- 
tempt.[2] 

The  defendant  was  given  until  one  week  before  Michaelmas 
term  to  clear  his  contempt,  and  answer  the  bill ;  and  he,  under- 
taking to  put  in  his  answer  by  that  time,  the  plaintiff  was  not  to 
proceed  upon  the  contempt  before  the  said  day  of  term. 


The  Orders  of  May,  1845,  do  not  take  away  the  right  of  proceeding  upon  con- 
tempt, to  take  the  bill  pro  confetto,  nnder  the  statate  1  W.  4,  c.  36. 

Nov,  Sth. — Mr.  Terrell  moved  that  the  bill  might  be  taken 
pro  confesso.  He  submitted,  that  it  was  competent  to  the  plaintiff 
to  proceed  under  the  stat.  1  Will.  4,  c,  36,  and  that,  although  the 
order  of  May,  IS45,  had  now  come  into  operation,  yet  the  Order 
LXXYI  of  May,  1845,  was  not  made  compulsory,  so  as  to  ex- 
clude the  other  practice*  If  that  were  the  effect,  the  plaintiff,  in 
this  case,  would  be  placed  in  a  worse  position  than  before,  and 
must  commence  de  novo. 

The  Vice-chancellor  said,  that  the  orders  did  not  take 
away  the  right  of  proceeding  under  the  statute,  if  the  parties  pre- 
ferred that  course. 

(a)  3  Myl.  &  Cr.  197.  (&)  Id.  191 

[2]  What^ftepe  a  party  in  contempt  may  or  may  not  take,  lee  farther  MorrUon 
T.  Morrisont  post,  590,  and  this  editor*!  note  ibid.  596, 
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1845. — Morgan  t.  Eistob. 


[•477]  ^Morgan  v.  Elstob. 

1845 :  5th  and  6Ui  March,  29th  ApriL 

Claim  by  a  creditor,  in  an  adminiatration  anit,  to  proye  the  penalty  of  a  bond,  aa 
damagea  for  the  non-performance  of  a  contract  The  Master  reported  the  claim. 
On  exceptioM,  the  Court  gaye  the  creditor  liberty  to  bring  an  action  on  the 
bond.  The  action  waa  broaght,  and  the  jary  found  a  verdict  for  the  plaintiff, 
(the  creditor,)  with  but  nominal  damaged  The  Court,  upon  this  result,  refused 
the  creditor  the  costs  of  making  the  claim  before  the  Master,  and  the  costs  of 
the  action,  but  gaye  him  the  costs  of  the  exceptions. 

In  a  suit  to  administer  the  estate  of  Joseph  Wilson,  a  creditor 
named  Riddell  claimed  to  prove  a  debt  of  2000/.  being  the  pen* 
alty  of  a  bond  entered  into  by  Wilson  in  1808,  whereby  he  bound 
himself  to  write,  finish  and  complete  for  publication,  a  "Geo- 
graphical History  of  Mountains."  and  deliver  the  same  to  the 
printer  by  a  certain  day  in  1810.  Wilson  failed  in  delivering 
the  work  before  some  time  in  1811 ;  and,  owing  to  such  default, 
many  of  the  subscribers  refused  to  take  their  copies  of  the  work ; 
and  Riddell  claimed  damages  to  the  amount  of  the  penalty. 
Much  litigation  took  place  between  the  parties.  Wilson  filed 
his  bill  against  Riddell  in  1811  to  be  relieved  from  the  bond,(a) 
but  no  decree  was  made  in  the  cause ;  and  Wilson  died  in  prison 
in  1820.  In  1838,  the  estate  of  Wilson  became  entitled  to  a  sum 
of  4000Z.  under  the  ultimate  trusts  of  a  marriage  settlement ;  and 
administration  was  then  taken  out  by  the  defendant  Elstob. 
The  next  of  kin  of  Wilson  were  before  the  Court,  and  resisted 
the  claim  of  Riddell.  The  Master  found  the  fact  of  the  claim 
having  been  made,  but  did  not  report  either  in  favor  of  or  against 
it.  The  parties  excepted  to  this  report;  and  the  Court  there- 
upon ordered  the  exceptions  to  stand  over,  and  that  Ridd&II  should 
be  at  liberty  to  bring  such  action  at  law  as  he  should  be  advised 
on  the  bond,  undertaking  to  bring  the  same  within  two  months, 
and  to  deal  with  the  judgment  as  the  Court  should  direct ;  and 
the  next  of  kin  were  to  be  at  liberty  to  defend  the  action,  in- 
demnifying the  administrator.     The  action  was  tried  at  the 

(a)  See  Hardy  r.  Martin,  1  Cox,  26. 
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sittings  in  London  after  Michaelmas  'term,  1844.    The    [*478] 
jury  found  a  verdict  for  the  plaintiff  Riddell,  with  40^. 
damages. 

The  cause  now  came  again  upon  the  exception.  The  costs  of 
the  action  amounted  to  about  260/. 

Mr.  Tinney  and  Mr.  Roli^  for  Riddell,  the  creditor,  relied  on 
the  judgment  at  law,  as  establishing  that  Riddell  was  a  creditor 
on  the  estate :  the  administrator  and  next  of  kin  had  denied  that 
he  was  a  creditor  for  any  sum  whatsoever :  that  question  had, 
therefore,  been  determined  in  his  favor,  and  he  was  entitled  to 
the  costs  of  the  proceedings. 

Mr.  Bomilly  and  Mr.  Willcock,  for  the  parties  interested*  in 
the  estate,  referred  to  Forward  v.  Duffield^(a)  and  Calvert  v. 
The  London  Dock  Company,{b)  as  showing,  that,  where  a  party 
demanded  more  than  he  succeeded  in  recovering,  notwithstand- 
ing he  obtained  nominal  damages,  he  must  bear  the  costs  of  the 
suit  occasioned  by  the  unjust  demand. 

The  Yice-Chancellor  said  that  the  action  had  tried  two 
questions :  first,  whether  there  was  a  breach  of  the  contract,  en- 
tilling  the  plaintiff  to  any  damages ;  and,  secondly,  if  there  were 
such  breach,  what  was  the  amount  of  the  damages  thereby  occa- 
siotied.  The  plaintiff  at  law  had  succeeded  on  the  first  question, 
but  he  had  failed  to  substantiate  the  claim  which  he  made  in 
respect  of  damages  :[1]  he  was  not  entitled  to  the  costs  of  the  ac- 
tion, for,  if  the  claim  had  been  limited  to  40^.,  (the  sum 
recovered,)  it  might  have  been  admitted ;  and,  for  *the  [M79] 
same  reason)  he  was  hot  entitled  to  the  costs  incurred  in 
support  of  his  charge  before  the  Master.  The  costs  of  Riddell 
of  the  exceptions  were  ordered  to  be  paid  lo  him  by  the  defen- 
dants.[2] 

(a}  3  Aik,  555.  (ft)  2  Keen,  645. 

[1]  Powell  T.  Murray,  10  Paigre,  256. 

[2]  A»  to  coets  of  parties  interveniog  in  an  administration  suit,  see  further, 
Hutchinson  y.  Freeman,  4  Myl.  &>  Cr.  490 ;  ShuttUworth  t.  Howarth,  id.  492 ; 
S.  C.  Cr.  &,  Ph.  228. 
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1845^-Medhiirat  t.  AlIiMn. 


Medhurst  V.  Allison. 

1845 :  13th  and  18th  November. 

Jnriadiction  or  diacretiooary  power  of  the  Coorti  by  the  effect  of  the  ttatote  8  &  9 

Vict  c.  105,  ■.  2,  to  vary  or  relax  the  terme  of  the  General  Orders  of  Angut, 

184L 

Mr.  M'Naghten,  for  the  plaintiff  moved  for  leave  to  set  down 
the  cause  upon  an  objection  for  want  of  parties,  notwithstanding 
the  fourteen  days  allowed  by  the  Order  XXXIX,  of  August, 
1841,  had  elapsed.    In  Calvert  v.  Oandyjlja)  the  Lord  Chancel- 
lor had  determined  that  the  Court,  in  the  exercise  of  its  ordinary 
jurisdiction,  had  no  power  to  relax,  or  vary  the  general  orders  of 
August,  1S41,  inasmuch  as  those  orders  were  made  by  the  ad- 
vice and  consent  of  the  judges  of  the  Court,  pursuant  to  the  sta- 
tute 4  Yict.  c.  94,  and  4  dc  S  Yict.  c.  62,  and  they  thereby  ac-' 
quired  (subject  to  the  resolution  of  either  House  of  Parliament, 
made  within  a  certain  time)  all  the  force  and  effect  of  an  act  of 
Parliament,  and  could  be  only  varied  or  rescinded  by  two  or 
more  of  the  judges  of  the  Court,  proceeding  according  to  the 
forms  required  by  the  act.    This  difficulty  had  been  subsequent- 
ly removed  by  the  statute  8  &  9  Tict.  c.  105,  s.  2,  which  enacted- 
that  all  orders  made  and  to  be  made  under  that  act,  and  under 
the  two  preceding  acts  upon  which  the  orders  of  August,  1841, 
were  founded,  or  any  of  such  acts,  should  for  all  purposes  be 
deemed  and  taken  to  be  general  rules  and  orders  of  the  Court  of 
Chancery.    This  provision  had  the  effect  of  restoring  to  the 

Court  the  power  of  dealing  with  the  general  orders  of 
[•480]    August,  •1841,(a)  as  with  the  other  general  orders  of  the 

Court. 

(a)  1  Phil.  516.  • 

(a)  It  also  applies  to  the  ordera  of  the  8th  of  May,  1845,  which,  however,  are 
doubly  guarded  against  the  above  difficnlty  by  the  clause  of  the  statute,  and  by  the 
the  form  of  the  mandatory  introduction  to  the  orders.  See  Bearan,  Ord.  Can.,  p. 
971.  Compare,  on  the  above  point,  the  form  of  the  ordering  clause  of  the  orders  of 
of  August,  1841 )  Beavan,  Ord.  Can.,  p.  163,  with  that  of  the  orden  of  1828, 
id.,  p.  5. 
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1845. — Medbunt  t.  AUisoo. 

It  appeared  by  the  affidavit,  that  the  answer,  taking  the  objec- 
tion as  to  parties,  was  filed  in  the  long  vacation. 

Mr.  Giffardy  for  the  defendant,  submitted  that  the  motion  was 
unnecessary.  The  time  of  vacation  did  not  now  reckon  in  the 
computation  of  time  for  setting  down  objections  for  want  of  par- 
ties ;  (Order  XIV,  s.  3,  of  May,  1835 ;)  and,  as  those  orders  took 
effect  on  the  28th  of  October,  it  was  competent  to  the  plaintiff  to 
set  the  cause  down  within  fourteen  days  from  that  date. 

Where  the  time  allowed  for  taking;  a  certain  step  in  a  cause  expired  before  the 
General  Orders  of  May,  1845,  came  into  operation,  those  orders  do  not  revive  it. 

TheTiCE-CHANCELLOR  Said,  that  the  orders  of  May,  1845,  did 
not  revive  the  period  of  fourteen  days,  which  had  expired  before 
those  orders  came  into  operation ;  and  under  the  discretionary 
power  given  by  the  effect  of  the  statute  8  &  9  Vict.  c.  106,  s.  2, 
and  upon  an  affidavit  accounting  for  the  delay,  he  made  the  or« 
der :  the  costs  of  the  motion  to  be  paid  by  the  plaintiff.[lj 


•Courage  r.  Wardell.  [*481] 

1845 :  15th  December.     1846 :  15tb  January 

Practice,  on  takiogr  bills  |)ro  eonfesso,  under  the  77th  and  78th  orders  of  iMay,  1845, 

against  a  defendant,  deemed  to  have  absconded,  after  appearance  by  his  own 

solicitor. 

Mr.  J.  H.  Palmer  moved  that  the  bill  might  be  taken  pro  ccn- 
fesso  against  the  defendant  Wardell,  under  the  Orders  LXXVII 
and  LXXVIII,  of  May,  1845. 

The  defendant  had  appeared,  by  his  own  solicitor,  in  Janu- 
ary, 1845.  An  attachment  for  want  of  answer  was  issued  against 
him  in  September.  The  affidavits  stated,  that  the  plaintiff's 
solicitor  had  been  unable  to  discover  the  defendant's  residence, 
and  had  only  succeeded  in  serving  him  with  the  subpcena,  by 

[1]    MunhetC9  T.  Chichester,  5  Hare,  S07. 
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waiting  for  him  at  a  theatre;  that  the  defendant's  own  solicitor 
alleged  that  he  had  not  known  where  the  defendant  resided  since 
the  suit  began,  but  that  the  defendant  called  occasionally  at  his 
office ;  that  the  sheriff's  officer  had  made  every  inquiry  and  en- 
deavor to  execute  the  attachment|  without  success:  that  no- 
tice of  the  motion  for  this  day  was,  on  the  29th  of  November, 
(being  more  than  fourteen  days  ago,)  served  on  the  defendant's 
solicitor. 

In  the  case  of  Harrison  v.  Stewardson^[a)  when  the  bill  was 
taken  pro  confesso  against  an  absconding  defendant,  under  the 
1st  order  of  the  llth  of  April,  1842,  which  was  repealed,  and  for 
which  other  orders  were  substituted,  by  the  orders  of  the  Sth  of 
May,  1845,  [the  order]  was  not,  as  drawn  up,  precisely  in  the 
terms  which  the  report  of  the  judgment  represented  ;(4) 
[M82]  nor  was  it,  as  drawn  *up,  altogether  applicable  to  the 
practice  which  the  orders  of  May,  1845,  (LXXXI,)  re- 
quired. 

The  Tice-ChancelIor  ordered  that  the  clerk  of  records  and 
writs,  in  whose  division  this  causers,  should  attend  on  the  sec- 
ond day  of  causes  in  the  next  Hilary  term,  with  the  record  of 
the  plaintiff's  bill,  in  order  that  the  same  might  be  taken  pro 
confesso  against  the  defendant  Wardell,  unless  the  defendant 
should,  on  or  before  the  first  day  of  such  Hilary  term,  sho%p  to 
the  Court  good  cause  to  the  contrary, {c) 

(a)  2  Hare,  535. 

{hi)  The  order  was,  <*  That  the  clerk  of  records  and  writa  do  attend  at  the  hear- 
ing of  this  caaae  with  the  record  of  the  plaintiff's  bill,  in  order  that  the  same  may 
be  taken  pro  e&nfeno  against  the  said  defendant  William  Stewardson,  unless  the 
said  defendant  shall,  on  or  before  the  first  Monday  in  Easter  term,  next,  show  unto 
the  Court  good  cause  to  the  contrary.  But  this  cause  is  not  to  be  heard  until  after 
the  first  cause  day  in  Easter  term.    Reg.  Lib.  A.  1842,  p.  402. 

(e)  The  form  since  approved  and  adopted  in  this  and  in  other  branches  of  the 
Court  does  not  resenre  to  the  defendant  the  right  to  show  cause  indefinitely ;  but, 
in  the  last  clause,  expresses — **  That  the  bill  may  be  taken  jpro  eonftuo  against 
&,c.,  unless  the  said  defendant  ahall^  m  the  meantime^  put  in  hii  anawer  to  the 
plaintive  biir 

In  Comer  t.  Wilcox,  (14th  Jan.  1846,)  Mr.  Terrell  moved  to  take  the  bill  pro 
confesso  upon  an  order,  leaving  it  to  the  defendant  to  show  cause  generally,  as  in 
the  above  ease  of  Courage  v.  WardelL    Mr.  Wright^  for  the  defendant,  objected 
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1845. — Courage  ▼.  Wardell. 

*The  motions  were  continued  from  the  first  day  of    [*483J 
term  to  this  day,  when 


1846 :  Jan.  ISth. — Mr.  /.  H.  Palmer  moved  to  lake  the  bill 
pro  con/esso  against  W.  Wardell. 

Mr.  C  A.  Calvert,  for  the  defendant,  stated  that  the  answer  had 
been  accidentally  delayed  by  the  illness  of  the  counsel,  who  had 
been  instructed  to  settle  it ;  upon  which,  the  counsel  for  the 
plaintiff  consenting,  the  Court  ordered  the  bill  to  be  taken  pro 
con/esso^  but  the  order  not  to  be  drawn  up  if  the  defendant  should 
pay  the  costs,  and  put  in  his  answer  within  a  fortnight. 


Robinson  v,  Purday* 

1846:  3 lit  January. 

The  114th  order  (a.  4)  of  May,  1845^  aa  to  the  dismisaal  of  bills  for  want  of  prosoT 

cation,  applies  to  cases  in  which  pablication  passed  ander  the  old  practice,  before 

Uie  Orders  of  May,  1845,  came  into  operation. 

Mr.  Beales  moved,  under  the  Order  CXIV,  s.  4,  of  May, 
1845,  to  dismiss  the  plaintiff's  bill,  for  want  of  prosecution, 
The  time  for  publication  had  been  enlarged,  and  the  enlarged 

that  the  affidavit,  on  which  the  order  waa  made,  did  not  show  that  the  time  for 
answering  had  expired  before  the  attachment  was  issued.  [The  Vicb-Ohancellor 
said  the  Court  would  assume  that  the  attachment  had  regularly  issued  :  it  was  the 
duty  of  the  officers  to  see  that  it  proceeded  only  upon  proper  grounds.]  Mr.  Wright 
then  submitted  that  the  affidavits  did  not  prove  that  the  defendant  had  absconded ; 
and  asked  for  a  fortnight  to  file  his  answer. 

The  Vicb-Chancbllor  said,  that  the  cause  to  be  shown  must  be  snch  as  sup. 
posed  the  order  to  be  right  at  the  time  it  was  made.  If  that  were  disputed,  the 
defendant  roust  move  to  discharge  the  order,  instead  of  showing  cause  under  it, 
No  case  was  made  for  the  indulgence  sought  Bill  ordered  to  be  taken  pro  con- 
fe$ao. 


The  form  of  order  now  in  use  does  not  prevent  the  defendant  from  being  heard, 
nor  exclude  the  discretion  of  the  Court  as  to  the  order  to  be  made. 
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1846. — RobinsoD  t.  Purday. 


time  had  expired,  and  publication  passed  on  the  7th  of  August* 
1845  :  no  subsequent  step  had  been  taken. 

Mr.  Daniel  submitted,  that  the  defendant  should  have  adopted 

the  old  practice,  and  set  down  the  cause  himself. 

# 

TheVicE-CHANCELLOR  said,  that,  in  this  case,  publication 
had  passed  under  the  old  practice.    The  orders  of  May, 
[*484J    1845,  would,  therefore,  as  soon  as  they  came  •into  opera- 
tion, apply  to  the  case.    The  motion  was  regular. 


The  Court  ordeied  the  plaintiff  to  pay  the  costs  of  the  motion ;  and  upon  his 
undertaking  to  set  the  cause  down  within  a  fortnight,  made  no  other  order. 


Prentice  v.  Phillips. 

1845  :  20th  and  92d  December. 

The  114th  Order  of  May,  1845,  as  to  the  dismissal  of  bills  for  want  of  proaecutioo, 
does  not  apply  to  a  case  where  the  subpoena  to  rftjoin  had  been  senred,  and  there 
had  been  a  commission  to  examine  witnesses  before  the  Orders  of  May,  1645, 
came  into* operation,  but  publication  has  not  passed. 

Motion  to  dismiss  the  bill  for  want  of  prosecution.  The 
plaintiff  had  served  the  subpoena  to  rejoin  in  January,  1844.  In 
the  same  month,  the  plaintiff  obtained  the  common  order  for  a 
commission  to  examine  witnesses;  and  in  May  following,  he  ob- 
tained an  order  for  a  commission  to  examine  witnesses  abroad. 
No  other  proceeding  was  taken  ;  and  publication  had  not  passed. 
The  plaintiff  stated,  that  the  delay  had  been  occasioned  by  the 
difficulty  he  had  found  in  obtaining  commissioners  for  the  ex- 
amination of  witnesses  abroad. 

The  Vice-Chancellor  said,  that  the  Orders  of  May,  1845, 
did  not  apply  to  the  case.    The  cause  was  at  issue,  and  the  de- 
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fendant  might  set  it  down  at  his  own  request.(a)    The  motion 
to  dismiss  was  not  the  proper  course. 

Motion  refused.(&) 

Mr.  Bigg  and  Mr.  Rolt^  for  the  several  parties. 


Cooper  v.  Pitcher.  [*485] 

1845:  latanddd  March. 

Legacy  to  A.,  and  in  case  A.  shall  die  in  the  testator's  lifetime,  without  issue,  then 
over.  A  died  in  the  testator's  lifetime,  leaving  a  child :  the  child  is  not  entitled 
to  tlie  legacy. 

Costs  given  to  the  plaintiff  notwithstanding  the  bill,  raising  a  question  on  the  con- 
struction of  a  will,  was  dismissed. 

Costs  given  to  the  plaintiff  out  of  the  fund  in  question,  directed  to  be  set  off  against 
payments  out  of  such  fund  erroneously  made  by  the  trustees  to  the  use  of  the 
plaintiff. 

The  testator,  by  bis  will,  dated  in  1836,  gave  to  trustees  (who 
were  also  his  executors)  a  sum  of  4200/.,  upon  trust  to  divide  the 
same  into  six  equal  parts,  and  to  pay  700/.,  one-sixth  part,  unto 
George  Cooper,  the  nephew  of  the  testator's  late  wife,  and  the 
other  parts  to  certain  other  persons.  Afterwards,  in  the  same 
year,  the  testator  made  a  codicil,  in  which,  after  reciting  the  gift 
of  4200/.  in  the  will,  he  proceeded : — "Now  I  do  hereby  declare 
my  mind  and  will  to  be,  that,  in  the  case  of  the  death  of  any  one 
or  more  of  my  said  wife's  nephews  and  nieces  in  my  lifetime 
without  issue,  the  share  or  shares  of  and  in  the  said  sum  of 
4200/.  of  such  one  or  more  of  them  as  shall  so  die  in  my  lifetime 
without  issue  shall  go  and  be  paid  to  the  survivors  or  survivor 
of  them  in  equal  proportions." 

George  Cooper  died  in  June,  1837,  in  the  lifetime  of  the  testa- 
tor.   The  testator  died  in  1838. 

The  plaintiff,  who  was  the  only  child  of  George  Cooper,  filed 
her  bill  by  her  mother  and  next  friend,  claiming  the  legacy  of  700/. 

(a)  See  as  to  the  old  practice  in  such  cases.     1  Smith's  Pr.  435, 3d  edit. 

(b)  There  was  at  the  same  time  a  cross  motion  by  the  plaintiff  for  a  new  com- 
roiBsion  to  examine  witnesses,  which  was  granted ;  publication  to  pass  at  a  certain  day. 
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i/Lv.^MomiUy  and  Mr.  E,  Montagu  argued  that  the  codicil  con- 
tained a  gift  by  implication  to  the  issue  of  George  Cooper,  the 
nephew.  They  cited  Ex  parte  Rogers,{a)  and  Bibbin  v. 
Walker.{h) 

Mr.  Batten^  for  the  trustees  of  the  fund,  referred  to  Leihieul- 

Her  V.   Tracy ^{c)  Greene   v.  'Ward^[d)  and  the  cases 

[•486]    •cited  1  Jarman  on  Wills,  499,  500,  as  showing  that 

there  could  be  no  implication  in  favor  of  such  issue. 

The  Yice-Chancellor  held,  that  there  was  no  gift  in  the 
codicil  to  the  children  or  issue  of  George  Cooper ;  and,  therefore, 
that  the  bill  must  be  dismissed.[l] 

Mr.  Romillyy  referred  to  the  point  argued  in  the  case  of  West- 
cott  y.  Cullifordyie)  and  submitted  that  this  was  a  proper  case 
for  payment  of  the  costs  of  the  plaintiff  out  of  the  fund ;  it  would 
have  been  impossible  for  the  trustees  to  dispose  of  the  fund,  if 
the  question  had  not  been  determined  by  the  decision  of  the 
Court.[2] 

Mr.  Batten  said,  that  it  appeared,  by  the  answer,  that  the  trus- 
tee acting  on  the  belief  that  the  plaintiff  was  entitled  tp  the  lega- 
cy, had  for  several  years  paid  to  the  mother  (the  next  friend  in 
the  cause)  the  interest;  and  he  submitted,  that  such  interest 
ought  to  be  set  off  against  any  costs  which  the  Court  might  di- 
rect to  be  paid  out  of  the  fund  to  the  plaintiff.(g) 


Tuu  Coart  doth  order  &.o.  to  tai^  the  plaintiff  her  coBt«  of  this  suit,  and  the  cocta, 
charges,  and  expenses  properly  incurred  by  the  defendant  R.  Pitcher  ;  and  it  is 

(a)  2  Madd.  449.  {d)  1  Russ.  263. 

(6)  Ambl.  661.  («)  3  Hare,  374. 

(c)  3  Atk.  796.  {g)  See  Coppin  v.  Coppin,  2  P.  Wins.  293, 296. 

[1]  Buckle  V.  FavDcett,  post,  536. 

[3  j  **  I  know  that  in  some  very  strong  cases  the  Court  have  given  costs  oat  of  the 
estate,  where  the  bill  has  been  dismissed,  but  that  has  been  upon  the  groand  that 
the  suit  was  for  the  benefit  of  the  estate.  It  was  often  argued  before  Lord  Cotten- 
ham,  and  I  know  that  he  was  very  reluctant  to  extend  that  rule.''  Wigram*  V,  C. 
Ths  Mayor  ^c.  of  Gloucester  y.  Wood,  3  Ha|«,  149' 
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ordered,  that  it  be  referred  &c.,  to  inqaire  &.C.  what  snms  of  money  have  been  paid 
in  respect  of  the  Ieg[acy  in  the  pleadings  mentioned  by  the  defendant,  Pitcher,  to 
Elizabeth  Cooper,  widow,  the  next  friend  of  the  plaintiff,  as  the  mother  and  guar- 
dian, and  for  the  benefit  of  the  plaintiflT,  the  infant ;  and  it  is  ordered,  that  the 
amount  of  the  plaintiff's  costs  in  this  suit,  when  &.C.,  be  set  off  against  the*  amount 
90  paid  in  respect  of  the  said  legacy ;  and  if  such  costs  shall  exceed  such  amount,' 
then  it  is  ordered,  that  the  said  defendant  Robert  Pitcher  do  pay  the  excess  of  sueh 
costs  out  of  the  fund  in  question  in  this  cause  ;  and  it  is  ordered,  that  the  defendant 
Be  at  liberty  to  retain  the  amount  of  the  said  costs,  charges,  and  expenses  out  of 
the  fund  in  &c. ;  and  thereupon  it  is  ordered,  that  the  plaintiff's  bid  do  stand  dis- 
missed  out  of  this  Court 


*Wrightson  V.  Macaulay.  [MSTJ 

1845  :  2dd,  S4th,  S5th,  and  29th  July. 

A.  dsTised  his  estates  to  B.,  his  son,  for  life,  remainder  to  the  first  and  other  sons  of 
B.  in  tail,  remainder  to  his  daughters  as  tenants  in  common,  remainder  to  C.  for 
life,  remainder  to  D  ,  the  son  of  C,  if  living  at  C.'s  death,  for  lifej  remainder  to 
the  first  and  other  sons  of  D.  in  tail,  remainder  to  the  male  heir  for  the  time  being 
entitled  to  a  certain  family  estate,  remainder  to  the  first  and  other  sons  of  such 
male  heir,  remainder  to  the  testator's  own  right  heirs,  of  his  name ;  and  he  di- 
rected the  residue  of  his  personal  estate  to  be  laid  out  in  lands  to  be  conveyed  to 
the  same  uses  as  his  devised  estates.  B.,  his  son  and  executor,  did  not  lay  out 
the  personal  estate  as  directed  by  the  will ;  but  by  his  will  he  directed  that  cer- 
tain real  and  personal  estate  should  be  conveyed  and  assigned  to  the  trustees 
under  the  will  of  A.  upon  the  trusts  of  that  will,  or  such  of  them  as  could  then 
be  executed  ;  adding,  that  he  deemed  such  property  an  equivalent  in  value  for 
the  residuum  of  his  father's  personal  estate :  and  he  directed  that  the  same 
should  be  settled  and  accepted '  accordingly.  The  real  and  personal  estate  were 
not  conveyed  or  assigned  according  to  the  will.  On  the  death  of  B.  without 
issue,  C.  entered  into  possession  of  the  real  estate  devised  by  both  wills,  and  the 
personal  estate  bequeathed  by  the  will  of  B.  At  the  death  of  C,  D.  entered  into 
possession  of  the  same  real  and  personal  estate.  D.  died  without  issue,  and  at 
his  death  there  was  no  male  heir  entitled  to  the  said  family  estate  : — Heldt  that 
the  ultimate  limitation  in  the  will  of  A.  to  his  right  heirs,  of  his  name,  vested  at 
his  death,  and  not  at  the  death  of  D. 

That  the  co-heiresses  at  law  of  B.  (or  the  parties  claiming  under  them)  were  enti- 
tled to  the  real  estate  so  devised  by  the  wills  of  A.  and  B. 

That,  inasmuch  as  the  estates  were  made  equitable  by  the  will  of  B.,  the  Conrt 
might  properly  send  a  case  to  a  court  of  law,  to  try  at  the  same  time  the  right 
under  the  will  of  A.  as  well  as  under  the  will  of  B. 


487  CASES  IN  CHANCERY. 


1R45. — WrightsoD  t.  Macaulay. 


That  tb«  pezBonal  estate  bequeathed  by  the  will  of  B.  though  not  actually  con- 
yerted,  must  be  deemed  .to  be  converted  intOj  and  to  have  deacended  as,  real 
estate. 

John  Heber  by  his  will,  dated  in  1775,  devised  his  freehold 
estates  at  Marton,  Buchden,  and  elsewhere,  to  trustees  and  their 
heirs,  to  the  uses  therein  mentioned,  for  a  term  of  500  years, 
and,  from  and  after  the  end  or  sooner  determination  of  the  term, 
to  the  use  of  the  testator's  son  Reginald  and  his  assigns,  for  his 
life ;  with  remainder  to  the  first  and  other  sons  of  Reginald  the 
son  successively  in  tail ;  remainder  to  his  daughters  in  fee:  and, 
in  default  of  such  issue  of  Reginald  his  son,  to  the  use  of  Regi- 
nald his  nephew,  for  life ;  with  remainder  to  Richard,  the  son  of 
Reginald  his  nephew,  for  life,  if  he  should  be  living  at  his  fa- 
ther's  decease ;  remainder  to  the  use  of  the  first  and  other  sons 
of  Richard,  the  son  of  Reginald  the  nephew,  successively  in 
tail ;  with  remainder  to  the  use  of  the  male  heir  who  should  be 
in  possession  and  lawfully  entitled  for  the  time  being  unto  the 
ancient  estate  at  Marton  belonging  to  the  Heber  family,  for  his 
life;  remainder  to  the  first  and  other  sons  successively  of  such 
male  heir :  and,  for  default  of  such  male  heir,  then  to 
[M88]  the  use  of  the  testatoi^s  *own  right  heirs  of  the  name  of 
Heber.  And,  as  touching  his  leasehold  estates  and  chat- 
tels real,  the  testator  gave  and  devised  the  same  to  trustees,  their 
executors,  &c.,  to  permit  and  suffer  the  person  or  persons  who 
for  the  time  being  should,  by  virtue  of  his  will,  be  in  possession 
of  his  freehold  estates  devised  as  aforesaid,  to  receive  and  take 
the  rents,  issues,  and  profits  thereof,  to  his  and  their  own  use 
and  benefit.  And  the  testator  therebygave  and  bequeathed  the 
residue  of  the  money  due  and  owing  to  him,  on  mortgages, 
bonds,  judgments,  bills,  notes,  or  simple  contract,  and  the  securi- 
ties for  the  same,  (after  directing  his  debts  and  other  specified 
sums  to  be  paid  thereout,  which  were  paid  and  satisfied)  upon 
trust  and  to  the  intent  that  the  same  trustees  should,  from  time 
to  time,  with  the  approbation  of  the  person  or  persons  who 
should  for  the  time  being  be  in  possession  by  virtue  of  the  will 
of  his  real  estates  devised  in  trust  as  aforesaid,  invest  and  lay 
out  such  money,  and  the  interest  and  the  produce  thereof  respec- 
tively, or  any  part  thereof,  in  the  purchase  of  freehold  messuages, 


CASES  IN  CHANCERY.  488 


1845. — Wrightson  ▼.  Macaalay. 


lands,  tenements,  or  hereditaments,  to  be  situated  in  the  West 
Riding  of  the  county  of  York,  to  be  granted  and  conveyed  to 
the  said  trustees  upon  the  trusts,  and  to  the  same  uses,  intentS| 
and  purposes,  as  are  thereinbefore  directed,  limited,  and  declared 
concerning  the  real  estates  devised  in  trust  as  aforesaid.  And 
the  testator  directed  his  husbandry  gear,  cattle,  and  quick  goods 
to  be  sold,  and  the  proceeds  to  be  invested  by  his  trustees  in  like 
manner;  and  that  certain  plate  and  furniture  should  be  for  the 
use  of  the  persons  for  the  time  being  entitled  to  his  real  estates. 
And  the  testator  directed  his  said  trustees  to  invest  in  govern* 
ment  securities  at  interest  all  such  moneys,  until  such  purchase 
or  purchases  should  be  made,  and  to  pay  the  interest  thereof  to 
the  person  or  persons  for  the  time  being  entitled  to  the 
receipt  of  the  rents  and  profits  *of  such  premises,  in  case  ['^489] 
the  same  were  so  purchased,  and  to  pay  and  apply  such 
principal  sum  or  sums  of  money  which  should  not  be  invested 
in  the  purchase  of  land  to  the  person  or  persons,  their  executors, 
&c.,  in  whom  and  their  heirs  such  premises,  if  purchased,  would 
become  absolute  in  law.  And  the  testator  gave  500/.  stock  in 
the  Leeds  and  Liverpool  Canal  Navigation,  upon  trust  to  pay 
the  interest  and  dividends  from  time  to  time  to  the  person  or 
persons  who  for  the  time  being  should  be  entitled  to  the  rents 
and  profits  of  the  premises  thereby  directed  to  be  purchased,  or 
unto  the  interest  of  the  money  to  be  so  invested  until  the  same 
should  be  laid  out,  and  to  pay,  assign,*  or  transfer  the  capital 
stock  of  600/.  to  the  person  or  persons  in  whom  the  premises  so 
to  be  purchased  would,  when  purchased,  become  absolute  in 
law  by  virtue  of  the  will. 

The  testator  died  in  1775,  leaving  Reginald  Heber  the  son, 
his  heir  at  law  and  sole  executor,  who  possessed  the  personal 
estate,  and  also  entered  into  possession  of  the  devised  estates. 

Reginald  Heber  the  son,  by  his  will,  dated  in  1779,  devised 
and  bequeathed  all  his  real  and  personal  estate  to  trustees ;  and  he 
directed  them,  as  soon  as  conveniently  might  be  after  his  decease, 
or  when  required,  to  convey,  assign,  and  assure  respectively,  for 
such  estates,  terms,  and  interests  respectively  as  he  had  therein,  to 
the  trustees  named  in  his  father's  will,  (and  to  whom  his  real  es- 
tates were  thereby  devised  for  the  use  of  him  (Reginald)  for  his 
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life,  and  to  his  issue  in  tail,  with  divers  remainders  over,)  or  to 
the  heir  of  the  survivor  of  the  said  trustees,  for  the  uses,  trusts, 
intents,  and  purposes  directed,  limited,  and  expressed  of  the  said 
real  estates  of  his  father  in  and  by  his  said  will,  or  such  and  so 
many  of  them  as  were  then  capable  of  taking  effect  or 
[•490]  being  •executed,  all  bis  messuages,  lands,  tenements,  and 
hereditaments,  with  their  appurtenances,  "by  me  pur- 
chased of  [describing  the  particular  property,]  in  the  parishes  of 
Arncliffe  and  Kettlewell,  in  the  county  of  York ;  also  my  mes- 
suages, lands,  and  premises  called  Langber,  in  the  respective 
townships  of  Marton  and  Thornton,  hi  the  sard  county,  and 
which  I  purchased  of  &c. ;  and  also  all  the  canal  stock  which 
I  am  possessed  of  in  the  navigation  now  carrying  on  between 
Leeds  and  Liverpool,  whether  belonging  to  me  in  my  own  right, 
or  which  belonged  to  my  late  father ;  and  also  the  200/.  which 
I  lately  advanced  and  lent,  and  for  which  I  now  hold  a  mort- 
gage of  the  tolls  arising  from  the  turnpike- road  between  Ship- 
ton  and  Clitheroe.  which  said  estates,  canal,  and  turnpike  proper- 
ties respectively  I  deem  to  be  a  full  or  greater  equivalent  in  value 
for  the  residuum  of  my  father's  personal  estate,  which  was  di- 
rected by  his  will  to  be  vested  for  the  like  uses  as  his  real  estates 
are  thereby  settled  to,  and  for  his  canal  property  respectively,  ex- 
clusive of  300/.  and  upwards  which  1  have  laid  out  in  building 
upon  and  repairing  what  was  his  estate  at  Buckden  aforesaid. 
And  I  will  that  the  same  shall  be  conveyed,  settled,  and  accepted 
accordingly,  and  as  fulfilling  by  me  the  will  of  my  said  late 
father  in  that  respect ;  and,  until  the  same  shall  be  so  conveyed 
and  settled,  that  the  rents,  dividends,  interests,  and  profits  there- 
of respectively  to  accrue  from  my  decease  shall  be  paid  to,  or  re- 
ceived by,  the  owner  for  the  time  being  of  my  real  estates  en- 
tailed as  aforesaid  in  and  by  my  father's  will." 

Reginald  Heber  the  son  died  in  1799,  without  issue.  Regi- 
nald Heber  the  nephew  then  entered  into  possession  of  the  real 
estates  devised  by  the  wills  of  John  Heber  and  Reginald  the  son, 
and  received  the  interest  and  dividends  of  the  personal 
[*491]  estate  of  Reginald  the  son :  *he  continued  in  such  pos- 
session, and  in  the  receipt  of  the  income  of  the  personal 
estate,  until  bis  death,  in  1804.    Richard  Heber,  (the  son  of 
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Rej^inald  the  nephew,)  upon  the  death  of  his  father,  entered  into 
possession  of  the  same  estates,  and  into  receipt  of  the  income  of 
the  personal  estate  of  Reginald  the  son,  and  so  continued  until 
his  death,  in  1833. 

Richard  Heber,  the  son  of  Reginald  the  nepHbw,  was  the  ten- 
ant in  tail  of  the  ^'  ancient  estate  at  Marton,"  mentioned  in  the 
will  of  John  Heber ;  and,  in  November,  1827,  he  suffered  a  re- 
covery of  that  estate,  and  acquired  the  fee  simple.  By  his  will, 
dated  in  September,  1827,  he  devised  and  bequeathed  his  real 
and  personal  estate  to  his  sister  Mary,  since  the  wife  of  the  de- 
fendant Macaulay.  Upon  the  death  of  Richard,- Mary  entered 
into  possession  of  the  estates  devised  by  the  wills  of  John  Heber 
and  Reginald  the  son,  and  received  the  income  of  the  personal 
estate  bequeathed  by  the  will  of  Reginald  the  son.  Richard  had 
no  issue,  and  upon  his  death  there  was  no  male  heir  in  posses- 
sion or  lawfully  entitled  to  "  the  aneient  estate  at  Marton."  Mary 
and  Henrietta,  the  daughters  and  co-heiresses  at  law  of  Richard 
Heber,  the  son  of  Thomas  Heber,  who  was  the  eldest  brother  of 
the  testator  John  Heber,  were  also  the  co-heiresses  of  the  testator 
John  and  the  testator  Reginald  the  son.  The  plaintiffs  in  this 
suit  were  the  son  and  heir  at  law  of  Henrietta,  and  the  daughter 
of  Henrietta,  who  was  also  the  devisee  of  Mary. 

Reginald  Heber  the  nephew  had  a  son  by  a  second  marriage, 
which  son  was  Reginald,  afterwards  Bishop  of  Calcutta,  who 
died  in  1816,  in  the  lifetime  of  the  said  Richard,  his  elder  brother, 
leaving  two  daughters. (a) 

•The  bill  was  filed  in  June,  1842,  by  the  heir  at  law  [*492J 
and  devisee  of  Mary  and  Henrietta,  the  co-heiresses, 
against  Mrs.  Macaulay  and  her  husband, — the  two  daughters  of 
the  Bishop  of  Calcutta, — the  devisee  and  executrix  of  the  sur- 
vivor of  the  two  trustees  and  executors  appointed  by  the  will  of 
Reginald  the  son,  and  the  personal  representative  of  the  trustee 
of  the  term  of  500  years  created  by  the  will  of  John.  The  bill 
stated  that  Reginald  the  son  did  not  pay  over  the  residue  of  the 
personal  estate  of  John,  his  father,  to  the  trustees  of  his  will :  nor 
was  the  real  or  personal  estate  devised  or  bequeathed  by  the  will 

(a)  See  the  table  of  the  pedigree,  14  Mee.  Sl  Well.  221.      . 
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of  Reginald  the  son  conveyed  or  assigned  to  the  trustees  of  the 
will  of  John,  the  father ;  and  it  charged,  that,  upon  the  death  of 
Richard,  the  son  of  Reginald  the  nephew,  and  the  failure  of  such 
male  heir,  the  plaintiffs  were  advised  the  ultimate  limitation  in 
the  will  of  John  took  effect  in  possession,  and  thc^t  the  estate  so 
devised  by  the  wills  of  John  and  of  Reginald  the  son  were  then 
vested  in  the  persons  entided  thereto  respectively  under  the  said 
limitation ;  and  that  the  limitation  contained  in  the  will  of  John, 
to  the  use  of  his  own  right  heirs  of  the  name  of  Heber,  and  their 
heirs  and  assigns,  vested  at  the  time  of  his  death  in  Reginald,  his 
son ;  and  that- the  plaintiffs  were  entitled  to  the  real  estates  de- 
vised by  the  wills  of  John  and  Reginald  the  son  respectively, 
and  to  the  canal  stock,  and  the  mortgage  on  the  turnpike  tolls 
devised  by  the  will  of  Reginald  the  son.  The  plaintiffs,  by  their 
bill,  insisted  that  Richard  Heber,  the  son  of  Reginald  the  nephew, 
had  no  greater  interest  in  the  real  estates,  or  in  the  personal 
estate,  than  for  his  own  life;  and  that,  therefore,  he  had  no 
power  or  right  to  dispose  of  the  same  after  his  death. 

The  bill  charged  that  there  were  outstanding  terms  and 
[*493]  other  incumbrances  which  prevented  the  trial  of  *their 
legal  rights  to  the  freehold  estates  of  John,  and  Reginald, 
his  son ;  and  it  prayed  a  declaration  of  the  title  of  the  plaintiffs 
as  tenants  in  common  in  fee  to  the  real  estates  devised  by  the 
will  of  John  and  Reginald  the  son,  and  of  the  absolute  title  of 
the  plaintiffs  to  the  personal  estate  bequeathed  by  the  will  of  the 
latter,  and  an  account  and  payment  to  the  plaintiffs  of  the  rents, 
promts  and  income  of  the  real  and  personal  estate  received  by 
Mrs,  Macaulay  and  her  husband  since  June,  1836 ;  that  the  re- 
presentative of  the  trustee  of  the  term  of  600  years  might  be  or- 
dered to  assign  the  term ;  and  that  the  devisee  and  executrix  of 
the  survivor  of  the  trustees  named  in  the  will  of  Reginald  the 
son  might  be  decreed  to  convey  and  assign  to  the  plaintiffs  the 
real  and  personal  estate  devised  by,  or  descended  from,  Reginald 
the  son ;  and  that,  if  necessary,  an  action  might  be  directed  for 
the  trial  of  the  plaintiffs'  claim,  and  all  impediments  to  the  fair 
trial  thereof  removed. 

At  the  hearing  of  the  cause  the  Court  directed  a  case  to  be 
stated  for  the  opinion  of  the  Court  of  Exchequer,  upon  the  fol- 
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lowing  questions: — 1.  Whetiier  ihe  ultimate  limitation  in  the 
will  of  John,  to  his  right  heirs  being  of  the  name  of  Heber,  vest- 
ed at  the  testator's  death  in  Reginald,  his  son  ?  And,  if  it  did 
not  so  vest,  2.  Whether  that  ultimate  limitation  took  effect  at  the 
death  of  Richard,  the  son  of  Reginald  the  nephew  ?  3.  Whether, 
at  the  death  of  Richard,  the  son  of  Reginald  the  nephew,  the 
plaintiffs,  or  what  other  person  or  persons,  became  entitled  to  the 
possession  of  the  estates  so  devised  by  John  Heber. 

The  Court  of  Exchequer  answered  the  first  question  in  the 
affirmati-ve,  the  second  in  the  negative,  and  the  third,  by  stating 
that  the  hereditaments  descended  to  the  heir  at  law  of  the 
testator,  and  from  him  to  the  *p]aintiffs.(a)    The  cause    [M94] 
came  on  upon  the  equity  reserved. 

Mr.  Tinney,  Mr.  Elmsley  and  Mr.  Malins^  for  the  plaintiffs. 

The  title  of  the  plaintiffs  to  the  real  estate  is  affirmed  by  the 
decision  of  the  Court  of  Exchequer.  If  the  personal  estate  is  to 
be  considered  as  converted  into  real  estate,  the  result  is,  that  the 
plaintiffs  will  also  take  the  property  thus  converted.  The  case 
o{  Lechmere  V.  Earl  of  Carlislejlfi)  is  a  sufficient  authority  for 
the  proposition,  that  there  is  an  equitable  conversion  of  the  per- 
sonal estate.  It  was  the  intention  of  Reginald  the  son  to  make  a 
perfect  substitution,  by  means  of  the  disposition  contained  in  his 
will,  for  the  personal  estate  of  John,  which  had  not  been  applied 
according  to  the  directions  of  the  will  of  John  ;  and  that  inten* 
tion  the  Court  will  now  fulfil. 

Mr.  /.  Russell,  Mr.  James  Parker^  and  Mr.  Potois^  for  the 
defendants  Mr.  and  Mrs.  Macaulay. 

The  suit  is  not  constructed  to  deal  with  the  estate  of  John  :  it 
is  necessarily  framed  with  reference  to  the  estate  of  Reginald 
only ;  or  it  would  be  multifarious.  The  estates  of  the  parties 
under  the  will  of  John  are  legal  estates  and  cannot  properly  be 
made  the  subject  of  a  case  :  as  to  the  real  estate  of  John,  the  par* 
ties  must  be  left  to  assert  their  legal  rights.    The  personal  es* 

(a)  See  WrighUon  ▼.  ^aeaulaiff  14  Mee.  ^  Well,  S14« 
(6)  3  P.  Wma.  211, 
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tate  bequeathed  by  the  will  of  Reginald  remains  of  the 
[*495]  same  'nature.  It  has  not  been  laid  out  in  land  :  it  can- 
not be  presumed  that  he  intended  himself  to  take  it  as 
]>eal  estate,  and  nothing  has  been  done  to  impress  it  with  that 
character.  It  is,  not,  therefore,. governed  by  the  terms  of  the 
disposition  of  the  real  estate. 

Mr.  Kenyon  and  Mr.  Hale^  for  the  other  defendants. 

Yice-Chancellor  : — The  main  question  in  the  cause  which 
I  had  to  determine,  was,  whether  the  ultimate  remainder  limited 
by  the  will  of  John  did  or  did  not,  at  his  death,  vest  in  Reginald. 
Two  courses  were  suggested  for  trying  this : — one  was  to  allow 
the  plaintiffs  to  proceed  by  ejectment,  the  cause  standing  over  in 
the  meantime :  the  other  was  to  direct  a  case.  Now,  if  the  ul- 
timate remainder,  limited  by  the  will  of  John  Heber,  vested,  at 
his  death,  in  Reginald,  his  son,  the  legal  estate  in  that  remainder 
passed  by  the  will  of  Reginald  ;  and,  supposing  the  term  to  be 
removed  out  of  the  way,  the  ejectment  would,  or  might  have 
been  defeated,  by  showing  that  the  legal  estate  was  in  the  trus- 
tees appointed  by  the  will  of  Reginald.  I  am  therefore  clear,  that 
it  was  proper  and  most  convenient,  and  that  the  practice  of  the 
Court  would  justify  me  in  ascertaining  the  rights  of  the  parties 
by  stating  a  case  for  the  opinion  of  a  Court  of  law, — unless  that 
course  was  precluded  by  the  state  of  the  pleadings. 

It  was  argued,  however,  that  upon  these  pleadings  it  would 
be  unjust  to  the  defendants  so  to  deal  with  the  case.  And  un- 
doubtedly the  bill  appears  to  be  framed  upon  the  supposition  that 
the  only  relief  which  the  plainti&  required,  in  respect  of  the  es- 
tates of  John  Heber,  was  an  injunction  to  restrain  thede- 
{M93]  fendants  *from  setting  up  in  ejectment  the  term  of  600 
years,  created  by  the  will  of  John.  I  do  not  deny  that 
there  are  purposes  to  be  answered  in  this  suit  which  might  have 
made  it  proper  simply  to  send  the  case  to  a  court  of  law,  although 
the  freehold  estates  of  John  had  not  been  the  subject  of  litigation 
in  the  cause;  for  the  will  of  Reginald  made  some  of  the  rights 
derived  under  his  will  to  depend  upon  the  construction  of  the  will 
of  John.    But  the  circuiiistances  of  the  .case  must  be  most  extra* 
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ordinary,  in  which  the  Court,  having  to  decide  upon  the  rights 
of  parties  claiming  under  both  wills,  those  rights  being  by  the 
will  of  Reginald  made  to  depend  upon  the  construction  of  John's 
will,  should,  where  both  questions  are  equitable^  put  these  ques- 
tions in  two  different  courses  of  trial.    It  is  not  to  be  supposed 
that  the  Court  would  have  taken  a  course  so  unnecessarily  strict. 
Nor  was  it  so  in  fact ;  for  undoubtedly,  the  point,  whether  I 
should  try  the  whole  question  in  this  cause  by  means  of  a  case 
to  be  sent  to  a  court  of  law,  or  whether  I  should  try  so  much 
of  the  cause  as  related  to  the  estates  of  John  Heber  in  some  other 
way,  was  a  principal  topic  of  argument  at  the  hearing.    And 
the  conclusion  to  which  I  then  came  respecting  the  operation  of 
the  will  of  Reginald  upon  the  ultimate  remainder  limited  by  the 
will  of  John  (supposing  that  remainder  to  have  vested  in  Regi- 
nald at  the  death  of  John)  appears  to  me  to  make  it  clear  that  a 
case  was  the  proper  mode  of  trying  the  whole  question  in  the 
cause,  and  that  I  intended  so  to  do.    If  this  had  not  been  so  utt- 
derstood,  I  should  have  given  the  plaintifSs  some  other  opportu- 
nity of  trying  their  rights  to  the  freehold  estates  of  John  ;  but  I 
should  scarcely  have  permitted  two  different  proceedings  to  have 
been  taken  in  this  cause  for  the  purpose  of  determining  one  and 
the  same  question.    The  difficulties  which  Mr.  James 
Parker  has  discovered  in  the  pleadings  were  open  to  •the    ['497] 
parties  at  the  hearing  as  now,  but  they  were  not  then  sug- 
gested.   The  true  state  of  the  case  is  apparent  upon  the  bill ;  and 
in  a  case  in  which  the  enoneous  charges  in  the  bill  cannot  possi- 
bly have  affected  the  defence,  I  should  probably  have  held,  that  a 
charge  erroneous  only  in  a  conclusion  of  law,  from  facts  apparent 
upon  the  face  of  the  bill,  ought  not,  for  the  present  purpose,  to 
be  regarded.    But,  if  that  were  otherwise,  my  decree  should  have 
been  appealed  from — for  there  is  no  real  question  as  to  its  inten- 
tion and  effect.    I  think,  therefore,  the  estates  of  John  must  be 
disposed  of  by  the  decree  I  am  now  to  make,  as  well  as  the  es- 
tates of  Reginald,  and  his  personal  estate. 

With  respect  to  the  question  of  conversion  under  the  will  of 
John,  if  the  approbation  of  the  parties  interested  had  not  been 
required,  it  would,  upon  the  first  direction  in  the  will  of  John 
standing  alone,  have  been  a  clear  case  of  conversion.    That  re- 


497  CASES  IN  CHANCERY. 

1845. — Wrightsoo  t.  Macaulay. 

quisition,  however,  makes  no  difference,  for  which  the  case  of 
Lechmere  v.  Carlisle{a)  is  an  authority,  although  I  do  not  re- 
quire authorities  for  such  a  proposition.  The  ultimate  limitation 
of  the  personal  estate  undoubtedly  gives  so  much  of  the  personal 
estate  of  John  as  shall  not  have  been  laid  out  in  the  purchase  of 
lands  at  the  time  when  the  ultimate  remainder  vests  in  posses- 
sion as  money  to  the  person  to  whom  his  real  estates  are  ulti- 
mately limited ;  but  that  direction  does  not  supersede,  but  con- 
firms, the  previous  direction  for  converting  that  money  into  land, 
until  the  preceding  estates  are  spent  and  the  ultimate  remainder 
vests  in  possession. 
The  only  remaining  question  is,  whether,  under  the  will  of 

Reginald,  the  person  entitled  is  to  take  his  personal 
[M98]    'estate  as  money  or  land, — a  question  in  which,  as  I 

understand  the  will  of  Reginald,  the  defendants  have  no 
interest.  I  think  the  bequest  in  the  will  of  Reginald  Heber 
clearly  imports,  that  his  personalty,  and  the  other  property 
thereby  given,  are  to  be,  to  all  intents  and  purposes,  a  substitute 
as  well  as  an  equivalent  for  the  bequest  of  the  personalty  in  the 
will  of  John,  and  that  it  is  to  be  taken  as  converted. [1]  The 
word  '^  residuum"  (though  inaccurate)  can  refer  to  nothing  but 
that  bequest,  and  the  words  following  appear  to  me  to  decide  the 
case :  "  I  will  that  the  same"  (that  is,  the  personal  estate)  "  shall 
be  so  conveyed,  settled,  and  accepted  accordingly,  and  as  fulfil- 
ling by  me  the  will  of  my  said  late  father  in  that  respect ;  and, 
until  the  same  shall  be  so  conveyed  and  settled,  that  the  divi- 
deiids,  interest,  and  profits  thereof  respectively  to  accrue  from 
my  decease  shall  be  paid  to,  or  received  by,  the  owner  for  the 
time  being  of  the  real  estates  entailed  as  aforesaid  in  and  by  my 
said  father's  will."  This  clause  must  be  read  as  repeating  the 
will  of  John  respecting  his  personal  estate,  so  far  as  his  will  had 
been  dis^appointed  by  the  omission  of  Reginald,  but  no  further. 
Now  the  party  (Reginald  the  son)  entitled  to  the  personal  estate 
of  John  under  the  ultimate  limitation  in  his  will  took  it  at  John's 

(a)  3P.Wm8.211. 

[1]  As  to  conversion  of  realty  into  per$onalty^  see  Matmtn  t.  Swift,  8  Beav. 
374,  376  ;  Cu9tanee  v.  Bradshato,  ante,  325.  As  to  the  doctrine  of  coDTenion  ia 
general,  see  7  Beav.  543,  n.  3  ;  ante,  325,  n.  4. 
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death  as  personal  estate,  and  the  will  of  John  had  its  full  effect 
in  that  respect.  When,  therefore,  Reginald,  for  the  purpose  only 
of  giving  effect  to  certain  trusts  under  the  will  of  John,  which 
his  (Reginald's)  own  omissions,  as  executor  of  John,  had  or  might 
have  frustrated,  gave  his  personal  estate,  including  his  interest 
under  the  ultimate  limitation  in  John's  will,  in  the  way  he  did, 
I  cannot  understand  that  he  intended  by  his  own  will  to  limit 
that  same  personalty  to  himsdf  as  the  heir  of  John.  The  posi- 
tion of  Reginald,  as  executor  under  his  father's  will,  with  duties 
imposed  upon  him,  appears  to  me  to  be  not  immaterial 
in  the  construction  of  Reginald's  *will  ;[2]  but  whether  [*499] 
that  be  so  or  not,  I  think  the  will  of  Reginald  must  be 
read  as  giving  his  personal  estate  as  land,  and  not  as  money. 
Complete  effect  is  given  to  the  will  of  John  by  that  construction, 
and  Reginald  intended  nothing  more. 

The  canal  shares  and  the  turnpike  bond  fall  under  the  same 
observation. 

There  is  no  question  as  to  the  real  estate  of  Reginald.  The 
only  difficulty  is  as  to  the  costs.  The  will  of  John  gave  ample 
ground  for  discussion :  that  was  a  prior  legal  estate.  If  the  es* 
tate  had  remained  legal,  the  case  might  have  been  decided  at  law 
without  this  suit,  and  the  successful  party  would  in  that  case 
have  had  his  costs  at  law.  But  Reginald  has  made  a  will  by 
which  he  has  not  only  converted  John's  real  estate  into  an  equi* 
table  estate,  and  made  this  court  the  only  tribunal  for  deciding 
it,  but  he  has  also  engrafted  on  his  own  property  all  the  difficul- 
ties arising  under  the  construction  of  the  will  of  John.  I  think, 
therefore,  this  case  is  one  in  which  the  costs  of  all  parties  must 
come  out  of  the  estate.[3] 

[2]  When  evidence  of  the  crrcumstancei  of  the  testator's  property,  family,  Slo.  is 
adniissii>le  to  aid  in  the  construction  of  a  will,  see  Oktden  v.  Clifden,  2  Russ.  309  ; 
Lowe  ▼.  Lord  Huntingtoufer,  4  Ross.  532,  n.  a.  $  Houoton  ▼.  Hugheo,  5  Rusa.  140  ; 
Colpoyo.r.  Colpoyi,  Jac.  45]  ;  Boyt  ▼.  WiUiams,  2  Rnss.  6l  M.  689  ;  S.  C.  3  Sim. 
563 ;  Guy  y.  Sharp,  1  Myl.  &  K.  589  ;  S.  C.  Coop.  Set.  Cas.  80  ;  Oddie  ▼.  Wood- 
ford,  3  Myl.  &  Cr.  614  ;  Blundell  ▼.  Gladstone,  1  Pliillips,  279 ;  S.  G.  1 1  Sim.  467  ; 
Gardner  v.  Meyer,  2  Paige,  11  ;  Irving  ▼.  De  Kay,  9  Paigei  528 ;  Bradley  ▼.  Ami', 
don,  10  Paige,  242 ;  Mariin  ▼.  Drinkwater,  2  Beav.  215 ;  Curtis  v.  Lukin,  5  Beav. 
155 ;  Rhodee  ▼.  Rudge,  1  Sim.  88  ;  Benson  f,  Whiitam,  2  Sim.  493  ;  Parker  ▼. 
Marehant,  1  Yo.  6l  Col.  C.  C.  310  ;  Buckle  t.  Faweeit,  poet,  543. 

13]  Rogsrs  ▼.  Ross,  4  Johns.  Ch.  Rep.  608 ;  King  t.  Strongs  9  Paige,  100 : 
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[*oOO]  ^Shepherd  v.  MouLSr 

1845:  30th  May  and  7th  June. 

The  testator  directed  hia  trustees  to  invest  the  residue  of  hia  personal  estates  fa 
government  or  real  securities.  Some  of  the  cestui*  que  trusts  attd  one  of  tlie 
trustees  permitted  the  trust  moneys  to  remain  in  the  bands  of  the  other  trustee 
at  interest : — Held,  that,  inasmuch  as  no  investment  was  made,  the  tmsteea 
were  chargeable  with  the  whole  amount  of  the  trust  funds  possessed  by  them, 
with  interest ;  but  w«re  not  answerable  for  the  amount  of  consols,  or  any  other 
particular  security,  in  which  they  might,  according  to  the  directions  of  the  will, 
have  invested  the  trust  moneys. 

T.  Shepherd,  by  his  will,  dated  in  1829,  gave  to  J.  Haunan 
and  W.  Mouls,  their  executors,  administrators,  and  assigns,  his 
leasehold  house  in  Lambeth,  and  all  other  his  personal  estate  and 
eflect*!,  upon  trust,  at  such  times  as  they  should  think  proper,  to 
sell  his  said  leasehold  house  and  the  good-will  of  his  trade,  and 
with  all  convenient  speed  to  call  in  and  convert  into  money  his 
personal  estate,  or  such  part  thereof  as  did  not  eonsist  of  money, 
and  to  stand  and  be  possessed  of  the  moneys  which  should  arise 
or  come  to  their  or  his  hands  or  hand  by  the  ways  and  means 
aforesaid,  upon  trust  to  pay  the  testator's  debts,  funeral  and  testa- 
mentary expenses,  and  to  raise  a  sum,  the  yearly  dividends,  in- 
terest, and  produce  of  which,  when  invested,  would  amount  to 
100/.  and  to  invest  the  said  sum  of  money  in  their  or  his  names 
or  name  in  the  purchase  of  a  competent  share  or  competent 
shares  of  the  parliamentary  stocks  or  public  funds  of  Great  Bri- 
tain, or  at  interest  upon  government  or  real  securities  in  Eng- 
land, and  from  time  to  time,  with  the  consent  of  his  wife  so  long 
as  she  should  continue  his  widow  and  unmarried,  and  after  her 
second  marriage  or  decease  at  the  discretion  of  his  trustees,  to 
alter,  vary,  or  transpose  the  trust  moneys,  stocks,  funds,  and  se- 
curities into  or  for  other  trust  moneys,  stocks,  funds,  and  securi- 
ties of  a  like  nature,  and  pay  the  dividends,  interest,  and  annual 
produce  of  the  said  last-mentioned  trust  moneys,  stocks,  funds. 

Eyre  y.Mar9den,4  Myl.  A.  Cr.  331;  JohnmnJ.  WoodSy  3  Beav.  415;  Swuik 
V.  Birch,  3  Beav.  10,  18 ;  Bunnett  v.  Fo§tet,  7  Beav.  540 ;  Farr  v.  Sktrrife, 
post,  53& 
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and  securities  to,  or  permit  the  same  to  be  received  by,  his  wife 
and  her  assigns,  for  her  life,  or  so  long  as  she  should  continue 
his  widow,  and  to  make  good  the  deficiency,  if  any,  out 
of  the  residue  of  his  ^personal  estate,  as  thereby  directed ;  [*601] 
and,  in  case  his  wife  should  marry  after  his  decease, 
then  to  pay  her  the  annual  sum  of  50/.  for  her  life,  and  the  trust 
moneys,  stocks,  funds,  and  securities  so  to  be  appropriated  for 
securing  the  annual  sum  of  100/.  then  to  become  part  of  the  resi- 
due of  his  personal  estate.  And,  as  to  the  residue  or  surplus  of 
the  moneys  which  should  come  to  the  hands  of  his  said  trustees, 
or  the  survivor  of  them,  or  the  executors,  administrators,  and 
assigns  of  such  survivor  a^  aforesaid,  and  which  should  remain 
after  answering  the  said  trusts  and  purposes,  the  testator  direc- 
ted, that  the  said  J.  Hannan,  W.  Mouls,  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such  sur<- 
vivor,  should  lay  out  and  invest  the  same  in  their  or  his  names 
or  name  upon  such  stocks,  funds,  or  securities  as  aforesaid,  and 
alter  and  vary  the  said  stocks,  funds,  and  securities  from  time  to 
time,  as  to  {hem  or  him  should  seem  reasonable.  And  the  tes- 
tator declared  the  trusts  of  the  said  moneys,  stocks,  funds,  and 
securities  so  to  be  appropriated  for  securing  his  wife  the  said  an-^ 
nual  sum  of  100/.  and  of  and  in  the  interest,  dividends,  and 
annual  produce  thereof,  but  subject  to  the  said  annuity  of  100/, 
or  50/.,  and  also  of  and  in  all  and  singular  other  the  trust  mon* 
eys,  stocks,  funds,  and  securities,  and  the  interest,  dividends,  and 
annual  produce  thereof,  for  the  benefit  of  his  six  children  as 
therein  mentioned.  And  he  directed,  that,  until  the  said  trust 
moneys,  stocks,  funds,  and  securities  should  vest  absolutely  in 
some  person  or  persons  under  the  trusts  thereinbefore  declared, 
the  trustees  should  lay  out  and  accumulate  the  same,  in  the  way 
of  compound  interest,  for  the  benefit  of  the  persons  or  person 
who,  under  the  trusts  thereinbefore  declared,  should  become 
absolutely  entitled  to  the  said  funds  respectively.  The  will  con- 
tained clauses  in  the  usual  form  for  the  indemnity  of 
*the  trustees  in  respect  of  other  than  their  own  defaults ;  [*502] 
and  J.  Hannan  and  W.  Mouls  were  thereby  appointed 
the  executors. 
The  testator  died  in  1829.    The  executors  possessed  them* 
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selves  of  the  personal  estate ;  but,  instead  of  investing  the  resi- 
due according  to  the  trusts  of  the  will,  Hannan  was  pernnitted  by 
the  widow,  and  by  some  of  the  parties  ultimately  interested  in 
the  residue,  with  the  privity  of  Mouls,  to  retain  the  whole 
residuary  funds  in  his  hands,  at  interest  at  il.  per  cent,  per 
annum. 

In  May,  1844,  Hannan  became  a  bankrupt.  The  bill  was 
filed  by  some  of  the  residuary  legatees  against  Mouls,  Hannan 
and  his  assignees,  the  widow,  and  the  other  residuary  legatees 
who  had  concurred  in  the  breach  of  trust,  for  the  administration 
of  the  testator's  estate;  praying  that  the  executors  might  be 
charged  with  what  they  had  received,  or  which  without  their 
wilful  neglect  or  default  might  have  been  received ;  and  that 
Mouls  might  be  decreed  personally  to  make  good  the  moneys  be- 
longing to  the  estate  improperly  retained  by  Hannan. 

At  the  hearing  of  the  cause  the  plaintiffs  asked,  for  a  reference 
to  the  Master,  to  inquire  at  what  time  or  times  the  executors  had 
possessed  assets  of  the  testator  applicable  to  the  purpose  of  in- 
vestment, and  which  might  have  been  invested  according  to  the 
directions  of  the  will,  and  what  was  the  average  price  of  consols 
at  such  time  or  times  respectively.  The  defendant  Mouls  resist- 
ed this  inquiry. 

Mr.  Romillj/  and  Mr.  Webster^  for  the  plaintiffs. 

[*503]        *Mr.  Temple  and  Mr,  Danielle  for  the  defendant 
Mouls. 

Mr,  Kenyan  Parker,  for  the  widow. 

The  plaintiffs  contended  that  the  account  ought  to  be  taken, 
and  the  defendant  charged  with  such  an  application  of  the 
trust  funds  as  would  be  most  beneficial  to  the  cestuis  que  trust 
The  defendant  insisted  that  the  cestuis  que  trust  in  such  a  case 
were  entitled  to  choose  between  the  money  and  interest,  or  the 
money  and  the  actual  profit  which  had  resulted  from  its  use ; 
Marsh  v.  jffunter.{a)    The  arguments  did  not  differ  from  those 

(a)  6  M«dd.  S95. 
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urged  in  Hockley  v.  Bantock{a)  aad  Watts  v.  GirdlestoneJIJb) 
which  were  cited* 

June  7th. — Vice-chancellor  : — In  this  case  certain  property- 
was  given  to  trustees,  upon  trust  to  lay  it  out  in  the  purchase  of 
government  or  real  securities.  The  trustees  did  not  lay  out  the 
property  in  either,  but  kept  it  in  their  own  hands ;  and  the  only 
question  I  have  to  consider  is,  whether  the  trustees  are  to  be 
charged  with  the  amount  of  the  moneys  Nvhich  they  have  re- 
ceived, with  interest,  or  whether  the  parties  entitled  to  the  fund 
have  a  right  to  charge  them  with  the  amount  of  stock  which 
they  might  have  purchased  with  the  trust  moneys,  at  the  time 
when  such  moneys  were  in  their  hands  for  investment.  Where 
trustees  are  bound  by  the  terms  of  their  trust  to  invest 
the  money  in  the  public  funds,  and  'instead  of  doing  so  [*504] 
retain  the  money  in  their  hands,  the  cestuis  que  trust 
may  elect  to  charge  them  either  with  the  amount  of  the  money, 
or  with  the  amount  of  the  stock  which  they  might  have  pur- 
chased with  the  money.  If  the  trustees  are  not  bound  to  invest 
the  money  in  the  funds,  or  in  any  specific  security,  but  by  the 
terms  of  the  trust  have  a  discretion  to  invest  it  in  various  ways, 
and  instead  of  doing  so  they  retain  it  in  their  hands,  and  the  ces* 
tuis  que  trust  insist  on  charging  the  trustees  with  the  value  of 
some  particular  security  that'might  have  been  obtained,  there  is 
much  more  difficulty  in  dealing  with  the  claim.  The  discretion 
given  to  the  trustees  to  select  an  investment  among  several  secu- 
rities, makes  it  impossible  to  ascertain  the  amount  of  the  loss  (if 
any)  which  has  arisen  to  the  trust  fund  from  the  omission  to  in- 
vest, except,  perhaps,  in  the  possible  case  (which  has  not  occurred 
here)  of  a  particular  security  having  been  offered  to  the  trustees, 
in  conformity  with  the  terms  of  the  trust.  Suppose  the  trus- 
tees were  directed  to  invest  moneys  either  in  the  funds  or  in  the 
purchase  of  lands ;  there  would,  at  a  subsequent  time,  be  no  bet- 
ter reason  for  saying  that  the  trustees  ought  to  have  made  the 
investment  in  the  funds,  than  that  they  ought  to  have  purchased 
land.    Unless  some  reason  can  be  shown  why  the  trustees  should 

(a)  1  Bun.  141.  (&)  6  Bmt.  188» 
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at  any  given  moment  have  chosen  one  kind  of  investment  rather 
than  another,  it  seems  impossible  to  say  there  has  been  a  default 
by  the  trustees  in  not  having  made  a  particular  investment,  or 
what  has  been  the  definite  loss  to  the  trust  funds  from  the  omis- 
sion so  to  do.  In  this  case,  I  see  no  greater  reason  for  saying 
that  the  trustees  were  bound  to  invest  the  trust  moneys  on  gov- 
ernment security  unless  a  real  security  had  presented  itself,  than 

for  saying  that  they  were  bound  to  invest  the  same 
[*605]    moneys  in  real  estate  unless  a  security  in  stock  had  *been 

offered  at  a  given  price.  The  breach  of  trust  is  in  hav- 
ing made  no  proper  investment, — not  in  having  omitted  to  choose 
the  one  rather  than  the  other.  That  was  the  opinion  of  Sir  John 
Leach  in  the  case  of  Marsh  v.  Hunier.{a)  Lord  GitTord,  in  the 
case  of  Hockley  v.  Bantockjfi)  decided  otherwise.  In  the  latter 
of  these  cases,  however,  the  former  was  not  cited ;  and,  judging 
from  the  hesitation  with  which  the  Court  made  the  order,  it  ap- 
pears probable,  that,  had  Marsh  v.  Hunter  been  cited,  the  deci- 
sion would  have  been  different.  In  Watts  v.  Girdleston(i^{c) 
the  same  question  came  before  Lord  Langdale,  whose  decision 
was  in  accordance  with  that  in  Hockley  v.  Bantock.{\]  My 
own  strong  impression,  for  the  reasons  which  I  have  stated,  is  in 
favor  of  the  view  taken  in  Marsh  v.  Hunter.  I  cannot  see  upon 
what  principle  the  Court  is  to  charge  the  trustees  with  an  acci- 
dental improvement  in  value  of  one  of  several  securities,  where 
they  are  not  bound,  in  the  execution  of  the  trust,  to  select  that 
particular  security  rather  than  another.  It  is  much  to  be  regret- 
ted that  there  should  be  any  difference  of  opinion  in  the  decisions 
upon  a  point  of  this  nature ;  but  I  am  unable  to  arrive  at  a  con- 
clusion which  would  have  the  effect  of  charging  this  trustee  with 
the  specific  loss  resulting  from  an  act  not  having  been  done, 
which  particular  act  the  trustees  were  not,  in  the  execution  of 
their  trust,  imperatively  bound  to  do.  The  case  is  very  different 
from  that  of  giving  the  cestuis  que  trust  the  option  of  electing 

• 

(a)  6  Madd  295.  (i)  1  Rom.  141.  (c)  6  Bear.  188. 

[1]  In  AfM9  ▼.  ParArtHMft,  7  fieaT.  379,  Lord  Langdale  adhered  to  liii  former 
decision.  And  see  Day  t.  Perkint,  3  Sand.  Ch.  Rep.  360,  365,  n.  a  ;  Mekrten$ 
V.  AndretoM,  3  Bear.  7^ 
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between  tbe  interest  and  the  profit  which  a  trustee  may  have 
made.  In  one  case  the  Court  pursues  the  actual  consequences  of 
the  breach  of  trust :  in  the  other,  by  going  beyond  the  lecovery 
of  the  trust  moneys  and  interest,  the  Court  must  proceed 
on  grounds  purely  'hypothetical.  I  must  follow  the  au-  [*506] 
thority  of  Marsh  v.  Hunter.]ji\ 

Sbb  Am€9  ▼.  ParJnnnnt  7  Beay.  379, 385.    Lord  Langdale  appeara  to  bat« 
acted  on  the  principle  of  the  iojustice  of  charging  execoton  upon  bypothesii  in 
^Rowley  ▼.  Adam9, 7  Beav.  419. 


Price  v.  Mayor,  Aldermen  and  Burgesses  of  Pen^ 

ZANCE. 

1844 :  22d  Jane.    1845  :  15th  and  19th  Noyember. 

COTonant,  in  February,  1841,  by  a  mnnicipal  corporation  to  build  a  market  forth.* 
with.  Bill  in  September,  1843,  for  specific  performance  of  the  coyenant.  An- 
swer, in  December,  1843,  stating  that  the  corporation  had  not  until  recently  de- 
termined for  what  goods  the  market  should  be  adapted,  and  that  the  building 
should  proceed  with  due  diligence.  At  the  hearing,  in  June,  1844,  the  cause 
was  ordered  to  stand  over  for  six  months.  In  May,  1844,  the  corporation  ap« 
proTed  of  the  plan  for  tbe  market,  and  in  July,  1844,  they  met  to  consider  the 
order  in  the  cause,  and  subsequently  built  the  market  The  Court  stayed  all  pro- 
ceedings, without  costs. 

A  suit  for  speci6c  performance  of  a  contract  was  at  the  hearing  ordered  to  stand 
over.  The  contract  being  afterwards  performed,  it  was  held  to  be  regular  for 
the  plaintiff  to  bring  before  the  Court,  upon  petition,  the  facts  which  had  taken 
place  subeequently  to  the  answer. 

Froceedings  taken  by  defendants  towards  the  fulfilment  of  a  contract  for  the  erec- 
tion of  a  certain  building  may  enable  the  Court  to  decree  a  specific  performance 
of  the  contract,  in  a  case  where  without  such  proceedings  it  might  haye  been 
diffienlt  to  define  what  woold  be  a  sufficient  performance. 

Sir  Charles  Price,  by  an  indeDture  of  feoffment,  dated  the 

[2]  When  a  trustee  will  be  charged  with  interest,  see  Grey  y.  Tkompsont  1 
Johns.  Ch.  Rep.  182 ;  Duneeomb  v.  Duneeomb,  id.  508;  Sehieffelin  y.  Stewart,  id. 
620 ;  Brown  y.  Riekete,  4  Johns.  Ch.  Rep.  303  ;  Clarkton  y.  De  Peyeter,  Hopk. 
424;  Mou$ley  y.  Carr,  4  Beay.  49;  Rapaljew,  Hall,  1  Sand.  Ch.  Rep.  399;  Pal. 
Pr.  Sl  Ag.  (ed.  by  Dunl.)  50,  n.  k. 
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lllh  of  February,  1841,  conveyed  to  the  corporation  of  Penzance 
and  their  successors  some  messuages  or  parts  of  messuages,  and 
certain  plots  of  ground,  in  the  borough  of  Penzance,  for  a  sum  of 
600Z. ;  and  the  corporation,  by  the  same  indenture,  covenanted 
with  Sir  Charles  Price,  forthwith,  at  their  expense,  to  pull  down 
and  remove  certain  buildings  then  standing  on  the  premises,  and 
make  a  road  of  a  certain  width,  and  cause  to  be  erected  and  built 
upon  the  remaining  part  of  the  premises  a  commodious  and  good 
market  for  the  sale  of  fish  or  other  commodities,  and  should  and 
would,  for  their  own  benefit  and  advantage,  at  all  times  after  the ' 
said  market  should  be  so  erected  and  built,  apply  and  use  the 
same  for  the  public  sale  of  fish  or  other  commodities.  The  cor- 
poration entered  into  possession  of  the  premises,  and  removed 
the  buildings  and  made  the  road  according  to  their  covenant ; 

but  no  steps  appearing  to  have  been  taken  towards  the 
[•607J    •building  of  the  market,  Sir  Charles  Price,  in  March, 

1843,  by  a  letter  of  his  solicitors  to  the  mayor,  called  the 
attention  of  the  corporation  to  the  propriety  of  taking  early  mea- 
sures for  proceeding  with  the  erection.  Some  resolutions  and  re- 
ferences to  the  market  committee  of  the  council  were  afterwards 
made,  and  an  advertisement  was  published  for  plans  of  some 
houses  which  the  corporation  proposed  to  erect  adjoining  the  plot 
upon  which,  as  the  advertisement  stated,  "  a  fish  or  other  market 
is  intended  to  be  built."  In  June,  1843,  Sir  Charles  Price  inti- 
mated to  the  corporation,  that,  unless  they  satisfied  him  the  cov- 
enant would  be  forthwith  fulfilled,  he  should  immediately  take 
such  steps  as  might  be  advised  for  enforcing  a  specific  perfor- 
mance. Nothing  further  being  done  towards  the  erection  of  the 
market,  the  bill  was  filed  by  Sir  Charles  Price  in  September,  1843, 
against  the  corporation  and  G.  D.  John,  the  town  clerk,  praying 
that  the  corporation  might  be  decreed  to  perform  their  covenant, 
by  erecting  or  causing  to  be  erected  upon  the  said  premises  a 
good  and  commodious  market,  for  the  sale  of  fish  or  other  com- 
modities, and,  at  all  times  after  the  market  should  have  been  so 
erected  and  built,  to  apply  and  use  the  same  for  the  public  sale 
of  fish  or  other  commodities ;  and  that  the  corporation  might  pay 
the  costs  of  the  suit. 
The  corporation,  by  their  answer,  filed  in  December,  1843,  de- 
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Died  that  there  had  been  any  unreasonable  delay  in  the  erection 
of  the  market:  they  stated  that  they  had  lately  erected  other 
market  places  in  the  borough,  at  a  great  expense ;  and  much 
consideration  was  necessary  to  determine  what  the  public  con- 
venience required,  as  to  the  construction  of  the  market  in  ques- 
tion :  that  they  had  in  December,  shortly  before  filing  their 
answer,  determined  that  the  new  market  should  *be  used  [*608] 
for  the  sale  of  fish  and  shoes :  and  that  now  the  most 
beneficial  course  had  been  determined  upon,  the  building  would 
be  completed  with  all  due  diligence.  They  also  stated  that  it 
would  have  been  very  inconvenient  to  proceed  with  the  market 
until  the  road  or  street  had  been  made,  and  that  the  street  could 
not  be  completed  until  the  plaintiff  had  made  a  certain  foot-path, 
which  was  not  finished  until  the  end  of  1842  or  the  beginning  of 
1843. 
At  the  hearing, 

Mr.  Romilly  and  Mr.  /2o//,  for  the  plaintiff,  submitted,  that 
there  had  been  such  delay  in  the  performance  of  the  covenant, 
as  to  entitle  the  plaintiff  to  a  decree  for  specific  performance. 

Mr.  Temple  and  Mr*  FMeU^  for  the  defendants,  contended  that 
the  suit  was  premature,  and  ought  to  be  dismissed,  with  costs. 
The  defendants,  so  far  from  refusing  to  perform  their  contract, 
were  actually  taking  steps  to  do  it. 

June^l&d. — ^Vice-Chancellor  : — There  is  adifficulty  upon  the 
face  of  this  bill,  and  one  which  commonly  occurs  in  such  cases ; 
—if  I  make  a  decree  for  the  performance  of  the  contract,  how  is 
the  Court  to  know  when  the  contract  is  performed  ?  The  con- 
tract was,  that  the  corporation,  having  purchased  the  plaintiff's 
land,  should,  at  their  own  expense,  make  a  street,  and  also  a 
market.  Under  this  contract,  the  corporation  have  taken  posses- 
sion of  the  land,  and  converted  it ;  and,  having  had  the  benefit 
of  the  contract  in  specie,  as  far  as  they  are  concerned,  I  need 
not  say  that  the  Court  will  go  to  any  length  which 
*it  can  to  compel  them  to  perform  the  contract  in  specie.  [*609] 
Nothing  can  be  more  fair  than  the  answer  of  the  corpo- 

VoL.  lY.  67 
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ration.  They  deny  the  charge  in  the  bill,  that  the  corporation 
mean  to  depart  from  their  contract,  or  that  they  have  ever  inten- 
ded to  divert  the  land  to  other  purposes.  They  state  three  causes, 
which  they  say  prevented  their  progress  in  doing  so  mnch  as 
they  might  otherwise  have  done.  One  cause  was,  that  it  would 
have  been  very  inconvenient  to  have  commenced  until  the  plain- 
tiff had  built  the  houses  onthe  south  side  of  the  new  street ;  but 
that,  of  course,  would  not  have  prevented  them  from  commen- 
cing the  market  at  the  moment  the  street  was  completed.  They 
then  assign  two  causes  of  delay :  one,  the  difficulty  of  moving  a 
body  of  town  councillors  ;  and  the  other,  that  the  intended  mar- 
ket would  not  be  large  enough  for  all  the  purposes  of  the  town, 
and  a  difference  of  opinion  existed  as  to  what  articles  the  market 
ought  to  be  appropriated  for.  The  defendants  go  on  to  state 
that  which  is  extremely  important  with  regard  to  the  ultimate 
decree  for  specific  performance,  and  removes  the  difficulty  the 
Court  might  be  under  on  that  point.  They  state  that  they  have 
taken  steps  towards  the  completion  of  the'  contract,  by  levelling 
the  ground  and  making  the  excavations  for  the  market ;  and 
that,  at  a  meeting  of  the  town  council,  held  on  the  6th  of  Decem- 
ber, 1843,  they  determined  it  should  be  a  market  for  the  sale  of 
fish  and  shoes,  and  that  it  was  resolved  to  advertise  for  plans  for 
laying  out  the  ground  for  the  market,  limiting  the  same  to  a  certain 
number.  This  has  gone  far  to  remove  the  difficulty  to  which  I 
adverted.  I  have  no  evidence  before  me  of  what  the  state  of  the 
case  is  since  the  5th  of  December ;  and  I  should  not  decree  the 
specific  performance  of  this  agreement  without  inquiries 
[*510]  for  the  ^purpose  of  seeing  what  the  present  state  of  the 
ground  is,  and  the  means  there  will  be  of  defining  what 
the  market  should  be,  in  order  to  satisfy  the  covenant. 

The  best  course  I  can  adopt  is  to  let  this  cause  stand  over  for 
six  months  ;[1]  and  if,  when  it  comes  on  again  at  the  end  of  that 
time,  the  defendants  have  proceeded  with  the  work,  as  no  doubt 
they  will  proceed,  no  difficulty  will  arise  upon  it.  The  only 
question  may  be  the  costs.    If,  at  that  time,  the  plaintiff  should 

[1]  Fan  ▼.  Shtrifft,  post,  525. 
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be  obliged  to  press  for  a  decree,  I  will  make  such  a  decree  as 
I  can. 


1845. — In  the  month  of  July,  1845,  the  plaintiff  presented  his 
petition ;  stating,  that,  except  the  approval  of  a  plan  on  the  28th 
of  May,  1844,  nothing  effectual  had  been  done  by  the  defendants 
towards  building  the  market,  until  after  the  cause  was  ordered 
to  stand  over.  That,  in  July,  the  corporation  held  a  meeting  to 
consider  the  order  made  in  the  cause,  and  subsequently  they  be- 
gan and  proceeded  with  the  building,  and  made  considerable 
progress  towards  the  performance  of  the  covenant.  The  petition 
prayed  that  the  defendants  might  be  decreed  to  pay  the  costs  of 
the  suit  and  of  the  petition ;  and,  if  necessary,  that  the  cause 
might  be  again  set  down  for  hearing,  and  that  the  petition  might 
come  on  to  be  heard  with  the  cause,  and  that  such  decree  might 
be  made  as  should  be  just.  The  petition  was  supported  by 
affidavits;  and  it  was  also  shown,  that  the  defendants'  soli- 
citors had  been  applied  to,  and  had  refused  to  pay  the  plaintiff'^ 
costs. 

Mr.  Romilly  and  Mr.  Roll  contended,  that  it  was  clear 
upon  the  affidavits  that  the  corporation  had  taken  *no  [*6il] 
effectual  steps  until  since  the  institution  of  the  suit :  the 
corporation  had  not  founded  their  defence  upon  any  objection, 
that  the  agreement  was  one  of  which  a  court  of  equity  would 
not  enforce  the  performance,  nor  could  they  have  sustained  siich 
an  objection :  Pembroke  v.  TKorpeJ^a)  City  of  London  v, 
Nash.{b)  The  plaintiff  was  therefore  entitled  to  his  costs,  on 
the  common  rule  of  the  court. 

Mr.  Temple  and  Mr.  PoBett  insisted,  th^t  the  order  made  when 
the  cause  first  come  on  amounted  to  a  decision  that  the  plaintiff  had 
then  shown  no  ground  to  entitle  him  to  a  decree :  still  less  had  any- 
thing since  occurred  giving  him  that  right;  for  it  was  agreed,  ojr 
not  denied,  that  since  the  cause  had  stood  over,  the  defendants 
had  proceeded  with  all  diligence  :  the  plaintiff,  in  fact,  did  ngt 

(«)  3  Swans.  437.  (ft)  1  Vm.  13. 
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now  ask  a  decree  for  specific  performance.  The  petition  was 
wholly  unnecessary.  It  brought  forward  no  new  facts  which 
could  be  material  with  reference  to  the  costs  of  the  suit :  the  new 
facts  could  only  be  material  in  showing  that  there  was  no  neces- 
sity for  prosecuting  it 

Nov.  19^A.— The  Vice-chancellor  said,  that  the  plaintiflf 
had  adopted  the  proper  course,  in  bringing  the  state  of  the  sub- 
ject matter  of  the  suit  before  the  Court  by  petition.  There  was 
nothing  in  the  case  to  entitle  the  defendants  to  their  costs  as 
against  the  plaintiff;  and  the  defendants  having  now  performed 
their  covenant,  or  gone  so  far  towards  doing  so  that  no  aid  was 
required  from  this  Court  to  enforce  it,  he  thought  it  would  be 
right  to  give  no  costs  on  either  side. 


[•512]         •Farr  v.  Sheriffe. — Dykes  v.  Farr. 

1844:  5th,  lOth,  llUi,  19th,  and  37th  Jqdo.  1845:  14th  Norember,  12th  De- 
cember. 

By  a  marriage  eettlemeDt  in  1779»  landa  were  conTeyed  to  the  Die  of  the  hnaband 
(the  eettlor)  for  life  ;  remainder  to  the  wife  for  life ;  remainder  to  the  children, 
ai  they,  or  the  eurvivor,  should  appoint ;  and,  in  defanit  of  appointment,  to  the 
heirs  of  the  body  of  the  wife  by  the  hosband ;  and,  in  defanit  of  tnch  iasae,  the 
lands  to  stand  charged  with  a  sum  of  90002.  to  the  wife's  father,  hie  heirs  and 
assigns.  In  1798  the  husband  and  wife,  by  a  deed  reciting  the  first  deed,  that 
there  was  no  issue  of  the  marriage,  and  that  they  intended  to  bar  all  the  estates 
and  provisions  in  the  former  settlement,  and  to  settle  the  lands  to  new  nses 
thereby  declared,  covenanted  to  ICTy  a  fine  for  that  purpose,  to  enure  to  soch 
uses  as  they  should  appoint ;  and,  in  default  of  such  appointment,  to  the  use  of 
the  husband  for  life  ;  remainder  to  trustees  ^r  a  term  of  years ;  remainder  to 
the  wife  for  life  ;  and,  after  the  decease  of  both,  to  the  use  of  the  heirs  and 
assigns  of  the  husband  ;  and,  as  to  the  term,  upon  trust  to  raise  9000t,  and  pay 
the  same  to  the  wife,  or  as  she  should  appoint,  and.  In  ease  of  her  death  witfaont 
appointment,  to  her  next  of  kin.  The  fine  did  not  bar  the  fint  charge.  On  a 
bill  by  the  representative  of  the  wife's  father,  who  was  also  one  of  the  next  ef 
kin  of  the  wife,  after  the  death  of  the  husband  and  wife  without  issue  or  appoint- 
ment,) to  procure  both  sums  of  9000Z.  to  be  raised  out  of  the  settled  land*— 
Heldf  that,  notwithstanding  the  recital,  in  the  deed  of  1798,  of  the  intention  of 
the  partiee,  that  the  fint  charge  of  9000/.  shonld  be  extinguished,  and  dthoogh 
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sncb  cbar|re  tUll  romaiDed»  yetth«  trasts  of  the  term  for  raiaing  the  lecond  charge 
of  2000/.  wero  not  therefore  iooperatiye,  bat  the  lame  miut  atill  be  carried  into 
ezecation ;  and  that  both  rama  of  3000/.  moat  therefore  be  raiaed. 

By  a  settlement,  dated  ia  November,  1 779,  made  on  the  mar- 
riage of  Philip  Dykes  with  Susan,  the  daughter  of  John  Farr,  in 
consideration  of  the  marriage,  and  of  a  portion  of  20002.,  (which 
included  two  sums  of  1002.  and  400/.,  to  which  Susan  Farr  was 
entitled  under  the  will  of  her  grandmother,)  Philip  Dykes  con* 
veyed  certain  lands  and  hereditaments  in  Norfolk  to  trustees,  to 
the  use  of  himself  until  the  solemnization  of  the  marriage,  and, 
after  the  marriage,  to  the  use  of  himself  for  life ;  with  remainder 
to  trustees  to  preserve  contingent  remainders ;  remainder  to  Su- 
san Farr  for  her  life,  in  bar  of  dower ;  remainder  to  the  children 
of  the  marriage,  as  the  husband  and  wife  should  jointly  appoint ; 
and,  in  default  of  a  joint  appointment,  to  such  children  as  the 
survivor  should  appoint ;  and,  in  default  of  appointment,  to  the 
heirs  of  the  body  of  Susan  Farr  by  him,  Philip  Dykes ;  and,  in 
default  of  such  issue,  it  was  provided,  that  the  said  lands  and 
hereditaments  should  stand  charged  and  chargeable  with  the 
payment  to  John  Farr,  his  heirs  and  assigns,  of  the  sum  of  2000/. 
and  also  with  all  and  every  the  sum  or  suras  of  money 
that  shall  have  *been  paid  to  Philip  Dykes,  either  before    L*6i3] 
or  after  the  marriage,  as  the  fortune  or  portion  of  Susan 
Farr,  the  said  sums  to  be  paid  within  twelve  months  after  the 
death  of  the  survivor  of  them  the  said  Philip  Dykes  and  Susan 
Farr. 

In  August,  179S,  a  deed  of  covenant  was  made  between  Philip 
Dykes  and  Susan  his  wife,  of  the  first  part ;  KerrickeandSheriffe, 
of  the  second  part ;  and  T.  Rede,  of  the  third  part ;  by  which, 
after  reciting  the  settlement  of  1779,  and  that,  there  being  no 
issue  of  the  said  marriage,  and  they,  Philip  Dykes  and  Susan 
his  wife,  having,  as  they  were  advised,  power  to  destroy  all  the 
uses,  estates,  powers,*  and  provisions,  limited  and  contained  in 
and  by  the  said  settlement  of  and  concerning  the  said  lands  and 
hereditaments  of  which  no  fine  had  ever  been  levied  or  acknow- 
ledged by  him,  Philip  Dykes,  it  was  their  intention  not  only  to 
defeat  and  destroy  the  said  uses,  estates,  powers,  and  provisoes, 
but  also  to  limit,  settle,  and  assure  the  said  premises  as  therein* 
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after  mentioned,  it  was  witnessed,  that,  as  well  for  barringi  dock* 
ing,  and  extinguishing  all  estates  tail,  and  all  reversions  and  re- 
mainders  thereupon  expectant  and  depending,  of  and  in  the  said 
hereditaments  and  premises,  as  for  settling,  conveying,  and  as* 
suring  the  same  to  and  for  the  uses,  intents,  and  purposes  there* 
inafter  mentioned,  and  for  the  nominal  considerations  therein 
mentioned,  he,  Philip  Dykes,  did  thereby,  for  himself,  his  heirs, 
executors,  and  administrators,  and  for  Susan  his  wife,  covenant, 
promise,  and  agree,  and  Susan  Dykes  did  thereby  agree,  to  and 
with  the  said  T.  Rede,  his  heirs  and  assigns,  that  they,  Philip 
Dykes  and  Susan  his  wife,  should  and  would,  as  of  the  then 
Trinity  term,  or  within  twelve  months  from  the  date  thereof, 
Acknowledge  and  levy  indue  form  of  law  unto  the  said  T.  Rede 

and  his  heirs  one  or  more  fines  sur  conuzance  de  droii 
[*514]    comef  ceo  ^c,^  with  'proclamations,  of  and  comprising 

therein  all  that  the  &c.  [describing  the  said  premises.] 
And  it  was  thereby  declared  and  agreed,  that  the  fines  so  as  afore- 
said or  otherwise  to  be  levied  and  acknowledged,  and  all  and 
every  the  fine  and  fines,  common  recovery  and  recoveries,  con- 
veyances, and  assurances  in  the  law  whatsoever,  theretofore  had, 
made,  levied,  suffered,  acknowledged,  or  executed  by  or  between 
the  said  parties  of  the -said  premises,  should  operate,  enure,  and 
be,  and  that  the  conusee  or  conusees  in  such  fines,  and  his  or 
their  heirs,  should  stand  and  be  seised  of  the  said  premises,  to  the 
use  and  behoof  of  such  person  or  persons,  and  for  such  estates,  in- 
tents, and  purposes,  and  under  and  subject  to  such  payments, 
charges,  and  provisoes,  as  they,  Philip  Dykes  and  Susan  his  wife, 
^hould,  during  their  joint  lives,  in  manner  therein  mentioned, 
limit  or  appoint ;  and,  in  default  of  such  liipitation  or  appoint- 
ment, to  the  use  of  Philip  Dykes  and  his  assigns  during  his  life, 
without  impeachment  of  waste ;  and,  from  and  after  the  deter- 
piination  of  ^hat  estate  by  forfeiture  or  otherwise,  then  to  the  use 
of  Kerricke  and  Sheriffe,  their  executors,  administrators,  and  as- 
signs, for  the  term  of  1000  years,  without  impeachment  of  waste 
upon  the  trusts  thereinafter  mentioned ;  and,  from  and  after  the 
expiration  or  other  sooner  determination  of  the  said  term,  and  in 
the  meantime  subject  thereto  and  to  the  trusts  thereof,  to  the  use 
pf  Susan  Pykes  and  hier  ^signs  for  b^r  life :  and,  from  and  after 
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the  decease  of  the  survivor  of  them,  Philip  Dykes  and  Susan  his 
Urife,  then  to  the  use  of  the  heirs  and  assigns  of  Philip  Dykes. 
And,  as  to  the  said  term  of  1000  years  limited  to  Kerricke  and 
Sheriffe,  their  executors,  administrators,  and  assigns,  it  was  there- 
by declared  and  agreed,  that  the  same  was  so  limited  to  them^ 
upon  trust,  within  three  months  next  after  the  decease  of  Philip 
Dykes,  by  demise  or  mortgage  of  nil  or  any  part  of  the  said  pre- 
mises, for  all  or  any  part  of  the  said  term,  or  by  such  oihet 
ways  and  means  as  they,  or  the  survivor,  or  his  execu- 
tors *or  administrators,  should  think  fit,  to  raise  and    [*516] 
levy  the  sum  of  2000/.,  and  also  all  such  farther  sum 
or  sums  of  money  as  Philip  Dykes  should  at  any  time  during 
his  life  actually  recover  or  receive  in  right  of  Susan  his  wife,  ' 
under  the  will  of  Louisa  Fuller,  (the  said  grandmother  of  Su- 
san,) and  pay  the  same  unto  Susan  Dykes,  or  as  she  should 
direct,  to  and  for  her  own  sole  use  and  benefit,  in  case  she 
should  survive  Philip  Dykes  ]  but,  in  case  Susan  Dykes  should 
die  in  the  lifetime  of  Philip  Dykes,  then  upon  trust  to  pay  and 
apply  the  same  unto  such  person  or  persons,  and  in  such  parts 
and  shares,  as  Susan  Dykes  should  notwithstanding  her  then 
or  any  future  coverture,  by  will,  appoint  or  dispose  of  the  same ; 
and,  in  default  of  such  appointment  or  disposal,  then  upon  trust 
to  pay  and  distribute  the  same  to  such  person  or  persons  of  the 
blood  or  kindred  of  Susan  Dykes  as  at  the  time  of  her  decease 
would,  by  virtue  of  the  statute  of  distributions,  have  been  enti- 
tled to  her  personal  estate,  if  she  had  died  intestate  and  without 
having  been  married.    And,  for  the  considerations  thereinbefore 
expressed,  Philip  Dykes  thereby,  for  himself,  his  heirs,  executors, 
&c.,  and  for  Susan  his  wife,  covenanted  and  agreed,  forthwith, 
by  recovery,  surrender,  or  other  good  assurance,  to  convey  and 
assure  all  such  parts  of  the  said  premises  as  were  copyhold  or 
customaryhold,  to  and  for  the  same  estates,  uses,  intents,  and 
purposes  as  were  thereby  limited  or  declared  of  the  freehold  part 
thereof.    And  it  was  thereby  declared  and  agreed,  that  the  said 
provision  thereby  made,  or  intended  to  be  made,  for  Susan  Dykes 
should  be  in  bar  of  her  dower  and  thirds,  at  common  law  or  by 
custom,  of  or  in  all  the  hereditaments  whereof  Philip  Dykes 
was,  or  at  any  time  during  his  life  should  be,  seised. 
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Susan  Dykes  died  in  1821,  and  Philip  Dykes  in  1838. 
There  was  no  issue  of  the  marriage,  and  no  appointment. 
[*616J  *The  fine,  which  was  levied  in  pursuance  of  the  cove- 
nant, had  not  the  effect  of  destroying  the  provision  for 
raising  the  first  sum  of  2000/. ;  and,  after  the  death  of  Philip 
Dykes,  this  bill  was  filed  by  John  Lee  Farr,  the  executor  of 
John  Farr,  the  son  and  executor  of  John  Farr  the  father,  party 
to  the  deed  of  1779,  which  John  Farr  the  son  was  also  one  of 
the  next  of  kin  of  Susan  Dykes,  against  the  trustees  appointed 
tinder  the  settlement  of  1779,  the  surviving  trustees  of  the  term 
created  by  the  deed  of  1798,  the  other  next  of  kin  of  Susan 
Dykes,  and  the  heir  at  law  and  devisees  of  Philip  Dykes,  for  the 
purpose  of  having  both  sums  of  20002.  raised  out  of  the  estates 
comprised  in  the  settlement. 

The  defendants  interested  in  the  estate  of  Philip  Dykes,  by 
their  answers,  insisted,  that  the  intention  of  the  parties  to  the 
deed  of  1798,  as  expressed  in  the  deed  itself,  clearly  was,  that 
only  one  sum  of  20002.  should  be  raised ;  and  if  the  charge  under 
the  deed  of  1779  was  still  subsisting,  and  the  plaintiff  claimed 
the  benefit  of  it,  he  could  not  also  be  entitled  to  the  benefit  of  the 
second  charge.  Those  of  the  next  of  kin  of  the  wife  who  were 
defendants  claimed  the  benefit  of  the  provision  in  their  favor  in  the 
deed  of  1798.    The  trustees  submitted  the  question  to  the  Court. 

Mr.  Anderdon  and  Mr.  Hardff,  for  the  plaintiff  relied  upon 
the  two  deeds,  as  distinctly  charging  the  estate  with  the  two 
several  sums  of  2000/.  The  defendants  alleged,  that  the  double 
charge  was  the  result  of  a  mistake.  The  Court  had  jurisdiction 
in  a  proper  case  to  rectify  instruments  framed  upon  a  mistaken 
view  of  the  rights  of  the  parties,  or  which  otherwise  failed  to 

carry  into  effect  their  plain  intentions ;  but  that  must  be 
[*517]    done  *in  a  suit  instituted  for  that  purpose,  in  which  the 

question  of  mistake  formed  the  distinct  subject  of  con- 
sideration ;  and  all  the  circumstances  bearing  upon  that  point 
were  collectively  brought  under  the  view  of  the  Court.  The 
invalidity  of  an  instrument  on  the  ground  of  mistake  was  not  an 
objection  to  be  taken  up  incidentally  by  way  of  defence  to  a  suit 
for  giving  to  the  instrument  its  legal  effect.    To  permit  such  a 
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course  would  be  most  mischievous.  Parties  who  might  have  a 
plausible  ground  for  allegiog  that  an  instrument  was  founded 
upon  some  mistake,  instead  of  being  under  the  necessity  of  com- 
ing to  the  Court,  by  a  distinct  suit,  to  cancel  the  impeached  in- 
strument, would  be  encouraged  to  keep  back  their  objections, 
and  leave  the  other  parties  to  suppose  that  they  might  rely  upou 
the  instruments,  until  the  time  when  they  came  to  be  carried 
into  execution.  In  this  case  both  instruments  were  unimpeached. 
The  parties  were,  during  their  lives,  content  that  their  rights 
should  be  governed  by  those  instruments.  The  husband  sur- 
vived his  wife  seventeen  years,  and  made  no  attempt  to  vary 
them ;  and  the  Court  would  not  now,  at  the  mere  suggestion  of 
the  defendants,  founded  upon  an  alleged  equity  which  they  had 
not  thought  proper  to  prosecute,  disturb  or  intercept  the  legal  ef- 
fect of  these  deeds ;  Stockley  v.  Siockleyji^a)  Naylor  v.  Winch.{b) 
As  to  the  alleged  forfeiture,  or  necessity  for  election,  it  was  suffi- 
cient to  say  that  those  who  were  interested  under  one  of  the 
deeds  were,  for  the  most  part,  different  persons  from  those  inter- 
ested under  the  other;  and  there  was  no  equity  to  deprive  A.  of 
a  provision,  under  a  settlement,  because  B.  had  received  what 
the  settlor  did  not  intend  he  should  have.  Neither  was  it  possi- 
ble to  modify  or  adjust  the  rights  of  all  parties,  so  as 
to  make  them  conformable  *with  any  expressed  in-  [*51S] 
tention  short  of  giving  full  effect  to  the  deeds  as  they  * 
stand. 


[Other  arguments  used  in  support  of  the  double  chaise 
more  fully  in  the  judgment.] 


appear 


Mr.  Temph  and  Mr.  Spurrier,  for  the  devisees  entitled  bene- 
ficially under  the  will  of  Philip  Dykes. 

The  Court  will  limit  the  effect  of  the  instrument  to  that  which 
was  the  plain  object  or  intention  of  the  instrument :  Phipson  v. 
Turn€r,{c)  Moseley  v.  MotteuxJI^d)  Moore  v.  Magraih.{e)   And, 

(a)  1  V.  &  B.  93.  (fO  10  Mee.  &  Well.  533. 

(6)  1  Sim.  &  Sta.  567.  (e)  Cowp.  9. 

(0  9  Sim.  337. 
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as  the  fine  failed  to  effect  the  object  which  the  parties  intended, 
the  deed  of  1798,  which  was  founded  upon  the  fine,  will  be 
treated  as  inoperative:  Grieveson  v.  Ker$opp,(a)  The  Court 
would  relieve  against  mistake ;  and  it  will  not  give  to  these  in- 
struments an  efiect  which  would  be  clearly  the  result  of  a  mis- 
take :  Turner  v.  Tt/rncr,(6)  Pusey  v.  Desbouvrie^ic)  Bingham  v. 
Bingham^{d)  Evans  v.  LleiceUin,{e)  Bridger  v.  Rice,{g)  LanS' 
downe  v.  Lansdowne,{h)  McCarthy  v.  Decaix^ii)  and  Wheat- 
ley  V.  Slade,{k)  And  this  objection  may  be  raised  by  defence, 
without  a  cross  bill ;  as,  where  a  bill  is  for  an  account,  a  defen- 
dant may  object  to  allowances  in  that  accouni,  without  a  cross 
bill :  Ayliffe  v.  Murray,{l)  On  the  same  principle,  where  the 
plaintiff  seeks  to  establish  a  charge,  the  defendant  may  set  up 
ground  for  reducing  the  amount  of  that  charge,  without 
[*519]  a  cross  bill.  *The  trusts  of  the  term  were  still  execu- 
tory, and  if  the  plaintiff  sought  equity,  he  must  do 
equity.  If  he  claims  under  (hose  deeds,  he  must  give  full  effect 
to  the  intention  of  the  deeds;  Green  v.  Green jim)  and  (his 
principle  applies  nt  least  agninst  (he  plaintiff,  if  not  against  the 
defendants  who  are  the  other  next  of  kin  of  (he  wife.  The  tak- 
ing effect  of  the  second  charge  ought  to  be  regarded  as  condition- 
al upon  the  first  charge  being  effectually  barred  :  Doe  d.  Evans 
V.  Evans.{n) 

Mr.  Kenyan  Parker  and  Mr.  Bolt^  for  three  of  the  next  of  kin 
of  Susan  Dykes ;  and  Mr.  Cooper  and  Mr.  Prior,  for  another 
of  such  next  of  kin. 

The  question  of  the  validity  of  the  charge  created  by  the  se- 
cond deed  is  one  which  arises  as  well  between  the  co-defendants, 
as  between  the  plaintiff  and  the  defendants  who  claim  under  the 
will  of  Philip  Dykes ;  for  the  other  defendants  are  interested  in 
supporting  the  second  charge,  and  the  plaintiff  is  rather  interested 

(a)  5  Beav.  283.  (A)  S  J.  d&  W.  205. 

(6)  2  Rep.  in  Cha.  154.  (t)  2  R.  &  Myl.  6]  4. 

{e)  3  P.  Wms.  316.  {k)  4  Sim.  126. 

(d)  t  Yes.  126.  {I)  2  Atk.  59. 

(e)  1  Cox,  333.  (m)  19  Yea.  665. 

(^)  1  J.  &  VV.  74.  (n)  2  Per.  dc  Dar.  378. 
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in  sustaining  the  first.  If  the  Court  were,  in  this  suit,  to  decide 
against  the  claim  under  the  deed  of  1798,  these  defendants  would 
be  bound  by  that  decision.(a)  and  yet  would  not  have  an  opportu- 
nity of  disputing  it  as  against  their  co-defendants  interested  in 
resisting  the  claim.  This  was  a  substantial  reason  for  requiring 
the  parties  who  would  avoid  the  effect  of  the  deed  to  become 
plaintiffs  in  a  suit  for  that  purpose.  [They  also  argued,  with 
the  plaintiff,  that  the  necessity  for  raising  the  charge  of  1779  was 
no  ground  for  denying  effect  to  that  of  J  798.  Sugd.  Tend,  and 
Pur.,  vol.  1,  p.  258,  and  Story,  Equity  Juris.,  vol.  1,  sect.  101, 
were  also  cited  in  the  argument.] 

*Mr.  BacoUj  Mr.  Craig,  and  Mr.  Grenside,  for  the  [*520] 
trustees. 

Jane27th. — Vice-Chancellor: — The  plaintiffis  the  personal 
representative  of  John  Farr,  and  one  of  the  next  of  kin  of  Susan 
Dykes:  two  other  of  the  next  of  kin  are  defendants.  The  plain- 
tiff seeks  to  recover  one  sum  of  2000/.  as  the  personal  represen- 
tative of  John  Farr,  under  limitations  contained  in  the  marriage 
settlement  of  November,  1779.  He  seeks  to  recover  also  a  se- 
cond sum  of  2000/.  under  the  limitations  in  the  deed  of  covenant 
of  the  30th  of  August,  1798,  and  a  fine  levied  in  pursuance  there- 
of. The  former  sum  is  part  of  the  estate  of  John  Farr ;  the  lat- 
ter sum,  if  recoverable,  belongs  to  the  plaintiff  and  the  two  de- 
fendants, as  next  of  kin  of  Susan  Dykes.  Both  sums  (ifraisable) 
are  charges  upon  the  real  estate  of  Piiilip  Dykes,  the  husband  of 
Susan.  The  persons  opposing  the  claim  are  the  parties  now  en- 
titled to  Dykes'  estate. 

It  was  admitted,  that  the  fine  was  inoperative  to  bar  the  plaiur 
tiff's  demand  for  the  first  sum  of  2000/.,  as  the  representative  of 
John  Farr,  and  that  such  demand  could  not  be  resisted  ;  and  tho 
only  question  argued  before  me  was,  whether  the  second  2000/« 
should  also  be  rai>^ecl. 

In  order  to  try  this  question,  1  shall  suppose  that  the  person^ 
entitled  to  the  second  sum  are  not  any  of  them  the  same,  but 

(a)  See  3  Hare/ 638. 
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wholly  diOTerent  from  the  persons  entitled  to  the  other  sum ;  and 
that  this  is  a  suit  by  the  next  of  kin  of  Susan  Dykes,  filling  no 
other  character,  to  recover  the  disputed  sum  of  200()/.  This,  in 
my  opinion,  is  the  proper  way  to  try  the  question.    If  a  bill  had 

been  filed  to  recover  the  first  sum  of  2000/.,  it  is  admit- 
[*521]    ted  that  no  Mefence  could  have  been  sustained  against 

the  demand.  A  decree  for  payment  must  have  been 
made.  I  consider  the  case,  therefore,  in  the  first  instance,  as  if 
the  first  2000/.  had  been  paid,  (with  or  without  suit,)  and  this 
were  a  suit  to  recover  the  second,  the  personal  representative  of 
John  Farr  not  being  a  party  to  it ;  as  if,  in  fact,  the  next  of  kin 
of  Susan  Dykes  were  seeking,  in  the  names  of  the  trustees  of  the 
term  of  years,  to  inake  that  term  available  for  the  recovery  of 
the  second  2000/.,  and  this  were  a  bill  by  the  parties  now  enti- 
tled to  Dykes'  estate  to  restrain  them  from  doing  so.  I  cannot 
hold  that  the  plaintiff  is  deprived  of  his  right  to  share  with  the 
other  next  of  kin  of  Susan  Dykes,  because  he  happens  to  be  exe- 
cutor of  John  Farr.  The  rule,  that  he  who  would  have  equity 
must  do  equity,  has  no  application  to  such  a  case.fa) 

The  argument  against  the  claim  to  the  second  sum  of  2000/. 
has  proceeded  upon  this,  that  the  intention  of  the  parties  to  the 
deed  of  1798,  apparent  upon  the  face  of  the  deed,  was,  by  that 
deed,  and  the  fine  levied  in  pursuance  of  it,  to  bar  the  first  sum 
of  2000/.,  and  to  substitute  the  second  charge  of  2000/.  for  it ;  and 
the  argument  was  divided  under  two  heads :  first,  it  was  said, 
that,  by  the  construction  of  the  deed  of  1798,  the  second  sum 
was  not  raisable,  unless  the  first  was  barred ;  and,  secondly,  that, 
inasmuch  as  the  charge  of  the  first  sum  of  2(X)0/.  has,  by  the 
mistake  of  the  parties,  not  been  effectually  barred,  the  e^^tate 
of  Philip  Dykes  ought,  upon  the  ground  of  mistake,  to  be  re- 
lieved from  the  second  sum  intended  to  be  substituted  for  it. 
Now,  that  the  intention  of  the  parties  to  the  deed  of  1798  was 
such  as  this  argument  supposes,  cannot,  in  my  opinion,  admit 

of  reasonable  doubt.  But  the  legal  or  equitable  ques- 
[*522]    tion,  'whether  I  can  refuse  to  raise  the  second  sum,  is  of 

(a)  See  Hatuon  ¥.  Keating,  ante,  p.  5 ;  Neesom  v.  Clarkton,  ante,  p.  101 ; 
Bowter  7.  Colby,  1  Hare,  138, 143. 
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much  greater  difficulty.  Upon  the  first  head  of  the  defendants' 
argument,  I  am  of  opinion  against  them.  If  the  deed  of  1798 
had  declared  that  the  sum  of  2000/.,  which  by  the  deed  of  1779, 
was  payable  to  the  estate  of  John  Farr,  should  be  paid  to  the 
next  of  kin  of  Susan,  a  question  might  have  arisen  which  does 
not  arise  in  the  present  case.  By  the  terms  of  the  deed  of  1798, 
all  the  provisions  of  the  settlement  of  1779  are  to  be  barred,  and 
a  new  settlement  made  of  the  property  comprised  in  it.  The  two 
settlements  are  essentially  different.  The  defendants  may  have 
a  right  to  say,  that,  the  consideration  for  the  second  settlement 
having  Hiiled,  the  estate  of  Dykes  should  be  altogether  remitted 
to  the  settlement  of  1779;  but  I  cannot,  as  matter  of  construc- 
tion, set  off  the  two  sums  of  2000/.  and  2000/.  against  each  other 
only  because  they  liappen  to  agree  in  amount,  leaving  the  settle- 
ment of  1798  in  operation  in  other  respects.  With  respect  to  the 
second  head  of  the  argument,  the  parties  now  resisting  the  claim 
of  the  next  of  kin  make,  by  their  answer,  no  case  against  the  deed 
depending  on  extrinsic  circumstances.  The  argument  for  avoid- 
ing the  effect  of  the  deed  as  to  the  2000/.  in  question,  upon  the 
ground  of  mistake,  rests  wholly  upon  that  which  is  apparent  upon 
the  face  of  the  deed  of  1798.  The  argument  is  this: — In  the 
deed  of  1798,  an  intention  is  recited,  not  only  to  defeat  and  de- 
stroy the  uses  and  provisions  of  the  marriage  settlement  of  1779, 
but  also  to  settle  the  premises  comprised  therein  "  to  and  for  the 
uses,  intents,  and  purposes,  and  subject  to  the  provisoes,  condi- 
tions, and  agreements,  thereinafter  declared."  And  the  deed 
then  proceeds  in  these  words, — *'  Now,  therefore,  this  indenture 
witnesselh,"  [His  Honor  read  the  deed  of  1798,  (ante,  p.  513.)] 

Now,  amongst  the  provisions  of  the  marriage  settle- 
ment •of  1779,  expectant  upon  the  determination  of  the  [•5231 
estate  tail  referred  to  in  the  last-mentioned  deed,  is  that 
with  regard  to  the  first  sum  of  2000/.  It  has  been  admitted,  that 
the  fine  agreed  to  be  levied  for  the  purpose  of  barring  the  first 
sum  of  2000/.  was  not  the  mode  for  defeating  and  destroying 
that  charge.  The  parties,  therefore,  have  the  full  benefit  of  the 
observations  which  arise  upon  the  face  of  the  deed ;  but  they 
have  nothing  more :  and,  unless  those  observations  entitled 
them  to  have  the  deed  treated  as  void,  it  by  no  means  follows 
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that  the  alleged  mistake  will  enable  the  defendants  in  this  suit 
to  deprive  the  next  of  kin  of  Susan  Dykes  of  the  second  sum 
of  20002. 

Three  classes  of  cases  were  relied  on  in  the  argument :  first, 
those  which  proceed  on  the  principle  that  the  Court  will  not  en- 
force executory  agreements  ;[1]  secondly,  cases  in  which  the  force 
of  very  strong  expressions  of  a  given  intent  has  been  controlled 
by  the  context  showing  a  different  intention;  and,  thirdly,  the 
cases  of  deeds  expressing  what  the  parties  did  not  intend,  or  en- 
tered into  in  ignorance  of  some  right  which  was  thereby  unin- 
tentionally compromised.  In  such  cases  it  was  said,  the  Court 
has  reformed  the  instrument  and  taken  away  its  legal  effect.  I 
think  that  none  of  those  cases  apply  to  the  case  before  me.  With 
regard  to  the  first  class,  it  is  sufiicient  to  say  that  this  agreement 
is  not  executory.  The  interests  created  are  equitable,  but  they 
are  in  no  respect  executory.  Nor  is  there  any  ambiguity  in  the 
instrument  bringing  it  within  the  cases  of  the  second  class.  The 
third  class  of  cases  are  equally  inapplicable ;  for  the  instrument 
is  in  accordance  with  the  expressed  intention  of  the  parties,  and 
was  prepared  with  full  knowledge  of  their  rights.  The  diffi- 
culty arises  from  the  fact  that  the  parties  have  mistaken  the  way 
of  giving  effect  to  their  own  intentions,  correctly  ex- 
[*624]  pressed  *in  the  deed ;  and  two  questions  arise ;  first, 
whether  that  mistake  is  a  reason  for  avoiding  the  deed ; 
and,  secondly,  (if  it  be  so,)  whether  the  deed  can  be  avoided 
without  a  bill  or  some  further  proceeding:  for  the  purpose. 

The  limitations  and  provisions  of  the  deed  of  covenant  of  1798 
are  materially  different  from  those  in  the  marriage  settlement  of 
1779.  The  wife  lived  more  than  twenty  years  after  that  second 
deed  was  executed.  It  is  impossible  to  deny,  in  theory,  at  least, 
that  events  might  have  occurred  during  the  life  of  the  wife,  which 
would  have  made  the  limitations  in  the  second  deed  more  favor- 
able to  the  husband,  or  at  least  le?s  favorable  to  the  wife,  than 
were  the  limitations  in  the  marriage  settlement ;  and  the  hus- 
band, who  survived  the  wife  seventeen  years,  made  no  complaint 

[1]  That  the  Coart  will  not  enforce  en  exeootory  ag;reement  onlees  founded 
upon  a  aufilcient  coniideratlon,  see  ante,  78|  a.  2,  and  cafes  there  cited. 
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as  to  the  mistake  which  is  now  relied  upon  for  avoiding  the  se- 
cond deed.    Whether  that  arose  from  his  having  still  supposed 
the  fine  to  have  barred  the  first  charge  of  2000/.,  or  from  any 
other  cause  which  would  entitle  Dykes,  or  those  who  claim  under 
him,  to  avoid  the  deed  of  1798,  (if  it  can  be  avoided  after  the 
death  of  Mrs.  Dykes  and  the  time  which  has  elapsed,)  I  give 
no  opinion :  but  I  think  I  cannot  now  hold  that  charge  voidi 
leaving  the  deed  creating  it  in  full  operation  in  other  respects, 
without  having  some  proceeding  before  me  in  which  the  parties 
claiming  the  2000/.  may  have  an  opportunity,  by  way  of  defence, 
of  showing  that  the  deed  of  1798  ought  to  have  its  full  opera- 
tion :  Cholmondeley  v.  Clwton.{a)    Whiether  that  proceeding 
should  be  by  bill  or  by  an  inquiry  before  the  master,  is  an-* 
other  question.[2]    1  shall,  on  tliis  bill,  decree  payment  of  the 
first  20(i0/.,  the  right  to  which  is  not  disputed;  and,  as 
to  the  rest  of  the  relief,  'direct  the  cause  to  stand  over  for    [*526] 
six  months,[3J  with  liberty  to  the  parties  representing 
Dykes  to  file  such  bill  as  they  may  be  advised  touching  the 
sum  of  2000/.  by  the  settlement  of  1798  limited  to  Mrs.  Dykes. 
I  must,  however,  add,  that  I  express  no  opinion  on  any  claim, 
which  may  be  made  in  such  a  suit,  and  I  give  no  encourage- 
ment to  it. 


1846. — The  devisees  of  Phillip  Dykes  filed  their  bill  against 
John  Lee  Farr,  the  trustees  under  the  will  of  Philip  Dykes,  the 
representative  of  the  survivor  of  the  trustees  of  the  term  created 
by  the  deed  of  1798,  and  the  other  next  of  kin  of  Susan  Dykes. 
The  bill,  after  a  statement  of  the  facts  which  appeared  in  the 
former  suit,  and  appropriate  charges  raising  the  several  points 
with  regard  to  the  construction  or  the  rectifying  of  the  deed  of 
1798,  and  of  the  ellect  which  should  be  given  to  it,  prayed,  that 
it  might  be  declared,  that,  i  ccording  to  the  true  construction,  or 
the  true  intention,  of  the  indenture  of  August,  1798,  the  moneys 
thereby  directed  to  be  raised  and  levied,  by  demise,  sale,  or  mort- 
gage of  the  real  estate  comprised  in  the  said  term  of  1000  years, 

(a)  4  Bligb,  3,  93,  101,  102. 

[2]  See  infra,  p.  527. 

[3]  Price  r.  Corporation  of  Penzance,  ante,  510. 
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were  to  be  raised  and  levied  only  in  the  event  of  the  moneys  b^ 
the  indenture  of  November,  1779,  charged  on  the  said  real  es- 
tate, being  rendered  incapable  of  being  raised  or  claimed  under 
the  provisions  of  such  indenture ;  and  that,  if  necessary,  the  in- 
denture of  August,  1798,  might  be  reformed  and  amended,  and 
made  conformable  to  such  the  intention  of  the  parties  thereto,  or 
that  it  might  be  declared  that  the  indenture  of  August,  179S,  was 
wholly  void,  or  at  any  rate  void  as  to  so  much  thereof  as  related 
to  the  said  term  of  1000  years,  and  the  trusts  thereby  declared  of 

such  term ;  and  that  the  defendant  Sarah  Sherifie  as  such 
[•526]    the  personal  representative  of  the  surviving  trustee  •of 

the  term,  might  be  declared  to  be  a  trustee  thereof  for 
the  persons  who  were  or  might  be,  under  the  will  and  codicils  of 
Philip  Dykes,  entitled  to  his  real  estate  comprised  therein,  freed 
and  discharged  from  the  trusts  of  the  term ;  and  that  so  much  of 
the  bill  of  John  Lee  Farr  as  sought  to  have  any  moneys  raised 
under  the  provisions  of  the  indenture  of  August,  1798,  might  be 
dismissed ;  and  that,  at  any  rate,  it  might  be  declared,  that  the 
defendants  John  Lee  Farr,  T.  Farr,  J.  Dashwood,  C.  Dash  wood, 
and  J.  Dashwood,  and  in  particular  John  Lee  Farr,  hud,  under 
the  circumstances,  elected  to  take,  under  the  indenture  of  Novem« 
her,  1779,  such  interest  as  they  were  thereunder  entitled  to,  and 
had  thereby  forfeited  all  right  to  take  any  interest  under  the 
indenture  of  August,  1798:  or  that  it  might  be  declared,  that 
such  last-named  defendants  ought  now  to  make  their  election, 
whether  they  would  take  under  the  indenture  of  November, 
1779,  or  under  that  of  August,  1798;  and  that,  when  they 
should  have  elected  to  take  under  either,  they  might  be  declared 
to  have  forfeited  all  right  to  take  under  the  other  of  such  in- 
dentures. 


Nov.  lith. — Mr.  Temple,  Mr.  Lavat,  and  Mr.  Cooi^.,  for  the 
plaintiffs;  and  Mr.  Cooper,  Mr.  Anderdon,  Mr.  Kenyon  Parker, 
Mr.  Romilly,  Mr.  Bacon,  Mr.  Hardy,  Mr.  Roll,  Mr.  Prior,  and 
Mr.  Grenside,  for  John  Lee  Farr  and  the  several  other  defendants. 

The  arguments  were  in  substance  the  same  which  were 
urged  on  the  hearing  of  the  original  cause,  with  the  exception 
of  those  applicable  to  the  objection  taken  in  the  first  suit  with 
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regard  to  the  proper  form  of  resisting  the  claim  utider  the  se- 
cond deed. 

•The  Vice  Chancellor  said,  that  two  principal  [•627] 
questions  had  been  raised :  first,  on  the  true  construc- 
tion of  the  deeds,  as  expressing  the  intentions  of  the  parties; 
and  secondly,  on  the  alleged  mistake  with  regard  to  the  extinction 
of  the  first  charge.  The  first  question  had  been  in  effect  decided 
on  the  hearing  of  the  original  cause,  in  which  a  decree  was  made 
for  raising  the  20(H)/.  charged  by  the  deed  of  1779.  He  was 
clearly  of  opinion,  that  the  two  sums  could  not,  by  any  process 
of  construction,  be  set  off  one  against  the  other,  leaving  the  rest 
of  the  deeds  standing.  After  the  lapse  of  time  and  the  deaths 
of  parties,  the  second  point,  that  of  reformation  of  the  instrument 
on  the  ground  of  mistake,  could  only  be  entertained  in  a  suit 
instituted,  as  the  present  suit  was,  for  that  express  purpose.[4] 
The  question  arising  in  this  suit  was,  whether  the  wife  was  not 
to  have  the  benefit  for  which  she  stipulated  in  the  deed  uf  1798, 
merely  because  the  husband  did  not  take  the  proper  steps  to  bar 
the  previous  charge.  The  estate  had  been  held,  subject  to  both 
charges,  for  nearly  half  a  century  since  the  second  deed  was  exe- 
cuted, without  any  attempt  to  disturb  the  arrangement  made  by 
that  deed.    He  was  of  opinion,  that  there  was  no  ground  to  set 

[4J  It  teems,  however,  that  where  it  clearly  appears  that  there  is  a  mistake  in 
an  iDstroment  Introdoced  as  evideDce  of  a  fact  alleged  in  it  by  way  of  recital,  the 
Court  will  not  require  a  formal  suit  to  reform  the  instrument,  in  order  to  relievo 
the  party  from  an  erroneous  admission  in  the  recital.  Kent,  Ch.  "  I  am  satis- 
fied that  the  recital  is  not  only  not  true  in  point  of  fact,  but  that  its  insertioa  arose 
from  misapprehension  and  mistake,  and  was  not  distinctly  understood  or  know- 
inffly  assented  to  by  the  plaintiff,  at  the  time  ho  executed  the  deed.  It  would 
then  be  very  inequitable,  and  contrary  to  the  policy  of  this  Court,  which  has  am- 
ple jurisdiction  over  the  correction  of  mistakes  in  the  most  solemn  instruments,  to 
permit  a  recital  originating  in  mistake,  and  untrue  in  fact,  to  be  now  set  up  as  a 
technical  bar  to  the  admission  of  the  truth.  There  can  be  no  doubt  that  the  mis- 
take  coutained  in  that  recital  might  be  corrected  on  a  bill  filed  for  that  purpose  ; 
and  it  would  be  very  unfortunate,  and  deeply  to  be  regretted,  if  the  Court,  in  the 
meantime,  with  satisfactory  proof  of  the  mistske,  was  bound  to  give  force  to  it  on 
a  question  of  evidence,  merely  on  the  notion  of  its  being  a  dry  forbidding  estoppel. 
I  am  not  disposed  to  push  the  common  law  doctrine  of  estoppel  to  such  a  rigorous 
extent"    Stoughton  v.  Lynch,  2  Johns.  Ch.  Rep.  222. 
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aside  or  vary  the  deed  of  1798,  or  to  put  the  parties  claiming  un- 
der it  to  any  election.  Although  he  had  given  the  parties  liberty 
to  institute  a  cross  suit,  he  expressly  guarded  himself  frora  giv- 
ing any  encouragement  to  such  a  suit ;  and,  as  there  were  no 
new  facts  before  the  Court  in  support  of  the  case  made  by  the 
cross  bill,  he  regretted  that  he  had  not,  in  deciding  the  former 
case,  at  the  same  time  gone  further,  and  informed  the  parties 
what  his  decision  would  be  with  regard  to  the  reformation  of  the 
instrument,  assuming  that  there  were  no  other  grounds  for  refor- 
mation than  appeared  on  the  deeds  themselves,  and  by 
[*628]  the  case  made  in  the  defence  to  the  original  suit.  *Tbe 
counsel  for  the  plaintiff  in  the  original  suit  contended, 
that  the  Court  could  not,  in  that  suit,  do  more  than  determine 
the  question  of  construction.  A  cross  snit  was  therefore  institu* 
ted  ;  but  that  suit  carried  the  case  no  further  than  it  was  carried 
by  the  answers  to  the  first  bill.  He  must  dismiss  the  cross  bill, 
but  without  costs. 


Trustees  and  their  cestui  que  trusts,  and  next  or  kin  rA  the  same  interest,  soTer- 
ing  in  their  deft^nces,  entitled  only  to  one  set  of  costs,  although  stated  (at  the 
har,  hot  not  by  the  answen)  to  reside  in  parts  of  the  country  remote  from  each 
other. 

Dec.  12/A. — The  decree  in  the  original  suit  had  directed  so 
much  of  the  plaintiff's  costs  of  that  suit  as  were  occasioned  by  the 
claim  of  the  2000/.  under  the  deed  of  1779,  to  be  raised,  together 
with  such  sum,  by  sale  or  mortgage  of  the  estate  of  P.  Dykes,  and 
paid  to  the  plaintiff.     With  regard  to  the  remainder  of  the  costs, 

The  Vice-chancellor  held,  that  the  estate  of  P.  Dykes 
must  bear  all  costs  of  the  suit  properly  incurred.[5]  Under  the 
circumstances  of  the  case,  the  suit  being  for  both  sums  of  2000/., 
and  the  right  to  both  being  disputed,  it  was  not  improper  that  the 
trustee  of  the  term,  who  was  the  trustee  for  the  plaintiff  in  respect 
of  the  second  charge,  should  have  been  made  a  defendant,  and  not  a 
co-plnmtiff.  But  the  same  trustee  was  also  trustee  for  the  other  next 
of  kin  of  Susan  Dykes,  who  were  defendants ;  and  no  reason  ap- 

[5j  Wrightmn  v.  Maeaulay,  ante,  499. 
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peared  for  his  separating  in  his  defence  from  those  of  his  cestui  que 
trust  who  were  co-defendants.    One  set  of  costs  only  must  there- 
fore be  paid  to  the  trustee  of  the  term,  and  the  defendants  the  next 
of  kin  of  Susan  Dykes,  who  were  entitled  to  the  benefit  of  the 
term.    Again,  the  trustees  under  the  will  of  P.  Dykes,  and  the  par. 
ties  beneficially  interested  under  the  same  will,  had  separated  in 
their  defence  without  any  apparent  cause,  and  they  were 
entitled  only  to  one  set  of  costs :  Reade  v.  *Sparke8.{a)    [*539] 
It  was  highly  important  not  to  give  encouragement  to 
parties  in  the  same  interest  in  severing  in  their  defences,  unless 
good  cause  for  suc!i  severance  were  shown.     Before  the  47th 
Order  of  August,  1841,  was  made,  credito|;s  had  found  no  diffi^ 
culty  in  putting  confidence  in  the  same  solicitor ;  but  after  the 
costs  of  establishing  debts  were  given,  it  had  been  much  more 
common  for  creditors  to  appear  in  the  Master's  ofiice  by  separate 
solicitors. 

Mr.  Cooper,  who,  with  Mr.  Prior^  appeared  for  one  of  the  next 
of  kin  of  Susan  Dykes,  (Mr.  Kenyon  Parker  and  Mr.  Rolt  ap- 
pearing for  others  of  her  next  of  kin,)  suggested,  that,  in  this  case, 
the  defendant  for  whom  he  appeared  had  no  communication  with 
the  other  parties  in  the  same  interest ;  he  resided  ut  a  great  dis- 
tance from  them :  one  resided  at  Burton-on-Trcnt,  in  Staffordshire, 
and  the  other  next  of  kin  at  Beccles,  in  Suffolk,  which  would  ex- 
plain, if  necessary,  the  reason  of  their  acting  by  the  sasne  solici- 
tor: Nicholson  v.  Falkiner.{i) 

The  Vice-chancellor  said,  that  no  case  ^was  made  by  tho 
answers,  or  by  evidence,  founded  upon  any  difiiculty  arising  in  the 
circumstances  of  the  defendants,  as  a  reason  for  severing  in  their 
defence.  He  could  not  admit  that  difference  of  residence  alone 
was  sufllcient  to  justify  parties  who  prima  facie  ougiit  to  join  in 
their  defences  in  severing.[6] 

(a)  1  Moll.  8.    See  Oaunt  v.  Taylor  1 2  BeaT.  346.  {h)  1  Moll.  560. 

[6]  The  two  co-heireases  of  a  trustee,  who  li^ed  at  a  dlttaoce  from  each  other, 
and  who  never  acted  in  common  in  the  performance  of  the  trusts,  or  ever  undertook 
to  perform  the  duty  which  belonged  to  their  ancestor,  were  made  parties  to  a  suit 
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[•530]  *BoLTON  V.  Ward. 

1845 :  22d,  28th  and  30th  May. 

Tlie  Court  might  enforce  the  specific  performance  of  an  agreement  between  joint 
tenants  of  a  copyhold  estate  to  divide  the  land  and  hold  the  respective  parts  in 
severalty,  and  decree  the  parties  to  make  mutual  surrenders  for  that  purpose ;  al- 
though, before  the  stat.  4  &  5  Will.  4,  c.  35,  the  Court  had  not  jurisdiction,  in  a 
mere  suit  for  partition,  to  decree  the  partition  of  copyholds. 

S.  Ward,  by  his  will,  gave  to  his  wife  10/.  a  year  out  of  his 
real  estate  at  Norwood,  and  the  parlor  end  of  the  house  he  then 
dwelt  in,  to  live  in  with  all  the  furniture  in  it  at  the  time  of  his 
decease,  during  her  life,  or  so  long  as  she  remained  his  widow ; 
and  he  devised  to  his  sons,  William  Ward  and  Stephen  Ward, 
his  real  estate  at  Norwood,  during  their  lives,  and  to  their  heirs 
at  their  decease,  subject  to  certain  legacies  and  an  annuity  after 
his  wife's  decease  ;  and  the  testator  also  gave  to  his  said  sons  all 
his  real  and  personal  estates  whatsoever,  and  appointed  them  bis 
joint  executors. 

for  enforcing  marriage  articles.  They  submitted  to  act  as  the  Court  might  di- 
rect, and  defended  separately.  The  Master  of  the  Rolls  admitting  the  rule  which 
prevents  trustees  from  severing  in  their  defence,  allowed  these  defendants  two  seta  of 
costs.  Aldridge  v.  Westbrook,  4  Beav.  312.  On  the  dismissal  of  a  bill  with  coats, 
the  Court  referred  it  to  the  Master  to  inquire  and  state  whether  it  was  necessary  or 
proper  that  the  several  defendants,  consisting  of  trustees  and  their  cestui  que 
trvstSt  appearing  by  the  same  solicitor,  and  haviug  no  conflicting  interests,  should 
have  filed  two  separate  answers  to  the  bill.  **  The  Vice-Chancellor  said,  the  ease 
of  Farr  v.  Shtriffe^  with  respect  to  costs,  did  not,  in  specie,  apply  to  the  question  in 
the  present  case.  It  was  impossible  for  the  Court  to  lay  down  any  general  rale 
that  defendants  should  not  sever  in  their  defence,  or  which  should  compel  defen- 
dants, standing  in  a  certain  relative  position  with  reference  to  the  question  in  the 
cause,  to  appear  together ;  but  the  Court  could  say,  that  if  defendants  in  certain 
oases  thought  proper  unnecessarily  to  sever  in  their  defences,  they  should  not  be  al- 
lowed the  additional  costs  thereby  occasioned. — lu  the  case  of  Walsh  v.  DiUan,  (1 
Moll.  13,  note,)  it  appears  that  the  Court  referred  it  to  the  Master  to  inquire 
whether  it  was  necessary,  to  protect  the  rights  of  several  defendants  appearing  by 
the  same  solicitor,  that  they  should  have  answered  separately. — ^Tbe  defendants 
have  filed  two  long  answers :  one  by  the  trustees  and  another  by  the  cMltti  que 
trusts,  I  do  not  see  any  sufficient  reason  for  separate  answers,  and  I  shall  follow 
the  case  of  Walsh  v.  Dillon"     Woods  y.  Woods,  $  Hare,  2^9. 
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After  the  death  of  the  testator,  his  two  sons,  Stephen  Ward  the 
younger  and  William  Ward,  were  admitted  tenants  of  the  greater 
part  of  the  devised  estates,  which  were  copyhold  of  inheritance 
of  the  manor  of  Knaresborough.  As  to  a  small  part,  their  admis- 
sion was  omitted  by  mistake.  The  devisees  subsequently  made 
and  signed  an  agreement,  as  follows : — "  1833.  Agreement  made 
this  20th  day  of  February,  betwixt  William  Ward  and  Stephen 
Ward.  They  hereby  agree  and  do  divide  the  real  and  personal  ef- 
ecisof  the  said  S.  Ward ;  that  is  to  say,  to  William  Ward,  Far  Barn 
Close,  Middle  Close,  High  Close,  Mousey  Pasture,  and  Spring 
Close,  with  the  Fur  Barn,  likewise  to  have  half  of  the  high-well 
water  to  use  of  the  said  William  Ward ;  likewise  to  Stephen  Ward, 
house,  barn,  stable,  and  all  other  buildings  not  before  mentioned, 
with  the  land  known  by  the  names  of  Back  Garth,  town  and  close, 
High  and  Low  Rents,  High  Garth,  low  and  high  allotments,  and 
lane,  garden,  &c. ;  each  party  to  road  themselves  in  at  their 
own  premises,  and  to  receive  all  debts  ^equally  between  [*531] 
them,  and  likewise  to  pay  all  debts  due  to  the  date  hereof; 
likewise  all  interest  and  annuities,  and  all  payments  charged  un- 
der the  will  of  the  late  S.  Ward,  equally  betwixt  them,  if  each 
or  either  party  disannul  this  agreement,  shall  pay  100/.  to  the 
other  party." 

The  parties  occupied  the  property  in  conformity  with  this 
agreement  until  the  death  of  Stephen  Ward,  in  1843. 

The  plaintiff,  who  was  the  sister  of  the  whole  blood,  and  cus- 
tomary heiress  of  Stephen  Ward,  brought  her  bill  to  carry  the 
agreement  into  effect,  claiming  the  land  allotted  to  Stephen  in 
severalty.  The  defendant,  William  Ward,  (who  was  the  brother 
of  Stephen,  of  the  half-blood,)  by  his  answer  said,  that  the  agree* 
ment  was  not  intended  as  a  severance  of  the  joint  tenancy,  but 
only  as  a  suspension  of  the  joint  occupation  so  long  as  both  par- 
ties lived  ;  and  he  insisted  upon  his  right  to  the  whole  estate  by 
survivorship. 

Mr.  Kent/on  Parker  and  Mr.  Shee^  for  the  plaintiff. 

Mr.  PivgoUy  for  the  defendant,  William  Ward,  submitted, 
that  the  agreement  was  not  an  agreement  for  a  partition  of  the 
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property  between  the  two  brothers ;  there  was  nothing  in  the 
language  of  the  agreement  necessarily  implying  a  partition.  The 
words  of  the  agreement  would  be  entirely  satisfied  by  the  suspen- 
sion of  the  joint  tenancy  during  the  life  of  Stephen ;  and,  where 
that  was  the  case,  the  Court  would  not,  against  the  distinct  aver- 
ment in  the  answer,  that  nothing  further  was  intended, 
[*632]  carry  the  effect  of  the  agreement  further,  even  if  it  •should 
be  open  to  a  larger  construction  :  Slangroom  v.  Marquis 
of  T(ywn$end^{a)  Beaumont  v.  Bramley-ifi)  This  Court,  moreover 
had  no  jurisdiction  to  a  d^ree  a  partition  of  copyholds ;  Honir 
castle  V.  Charlesworih.{c)  and  the  agreement  in.  question  was 
long  anterior  to  the  stat.  4  &  6  Yict.  c.  35.((/) 

May  30/A. — ^Vice-Chancellor  : — The  prayer  of  this  bill,  as 
I  read  and  understand  it,  is  for  the  specific  performance  of  an 
agreement,  the  object  of  which  was  to  effect  a  partition  of  certain 
copyhold  lands  of  inheritance.  Stephen  Ward,  the  testator  in 
the  cause;  who  died  many  years  since,  devised  his  estates  in  such 
a  way  that  his  two  sons,  William  and  S  ephen,  became  entitled 
to  occupy  the  land  as  joint  tenants  in  fee.  Upon  the  death  of  the 
testator  they  were  admitted  as  jomt  tenants,  and  they  stand  npon 
the  court  rolls  of  the  manor  as  joint  tenants  at  the  present  mo- 
ment, except  as  to  a  particular  part  of  the  premises,  to  which,  by 
mistake,  as  the  answer  says,  they  have  never  been  admitted. 
Some  time  after  the  death  of  the  testator,  as  the  bill  alleges, 
the  parties  agreed  to  make  a  partition  of  the  land,  the  effect  of 
which  was,  that  one  was  to  take  certain  parcels  of  the  devised 
land  then  pointed  out,  and  the  other  was  to  take  the  residue. 
The  widow  was  entitled  under  the  will  to  a  rent  charge  upon 
the  whole  land,  in  satisfaction  of  her  dower. 

I  cannot  form  any  opinion  whether  the  agreement  is  expressed 

with  sufficient  accuracy,  nor  has  my  judgment  been  required  on 

that  point.    It  has  not  been  suggested  that  the  parcels  are 

[•533]    not  so  described,  that,  if  they  had  'been  freehold,  the 

Court  might  have  executed  the  agreement.    I  assume, 

{a)  6  VeB.  328.  (c)  11  Sim.  315. 

^tf)  T.  &  R.  51,  per  Lord  Eldoti,  {d)  Sect.  85. 
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therefore,  that  the  division  of  the  property  has  been  made  with 
sufficient  certainty,  so  far  ^s  regards  the  parcels,  if  the  case  in 
other  respects  is  6ne  in  which  the  Court  can  enforce  the  agree- 
ment. 

One  objection  to  the  relief  sought  was,  that  the  Court  had  no 
jurisdiction,  independently  of  the  late  act,  4  &  6  Yict.  c.  36,  to 
make  a  partition  of  copyholds :  Horncastle  v.  Charlesworth{a) 
and  Tope  t.  Morshead,{b)  The  reason  for  disclaiming  that 
jurisdiction  is  a  question  I  do  not  now  enter  into;  but  I  will  as- 
sume that  the  Court  had  no  sueh  jurisdiction.  If,  therefore,  this 
were  simply  a  bill  for  partition,  I  might  feel  bound  to  follow  those 
authorities.  But,  in  truth,  these  parties  have  themselves  agreed 
that  one  should  have  one  part  of  the  premises,  and  the  other  the 
other  part,  and  that  the  agreement  should  be  perfected  by  mutual 
conveyances  by  the  one  to  the  other.  If  A.  and  B.  were  joint 
tenants  of  copyhold  property,  there  is  no  doubt  A.  and  B.  might 
join  in  selling  the  whole  of  the  copyhold  property  to  C,  a  third 
party;  and  thatC.  might  compel  the  Joint  tenants  to  perform  the 
contract ;  and  that  they  might  also  compel  the  lord,  by  proper 
proceedings,  to  accept  a  surrender  from  them,  and  to  admit  the 
purchaser.  Unless,  therefore,  it  can  be  contended,  that,  although 
the  two  could  sell  the  whole  of  the  pro])erty,  yet  one  of  them 
cannot  sell  a  part,  T  do  not  see  any  objection  to  a  decree  for  spe- 
cific performance  of  an  agreement  like  the  present.  If  the  agree- 
ment were  to  sell  a  part  of  the  copyhold  property  to  a  stranger, 
can  it  be  doubted  that  such  stranger  might  compel  these  joint 
tenants  to  perform  the  agreement,  and  that  they  might  require 
the  lord  to  accept  a  surrender,  and  admit  the  purchaser 
as  tenant  of  the  *part  sold  ?  But,  however  that  may  be,  [*534] 
I  have  no  doubt  that  the  Court  would  have  jurisdiction 
against  the  parties  to  the  contract,  to  the  extent,  at  least,  of  com- 
pelling the  vendor  to  perform  his  part  of  that  contract.  If  that 
might  be  done  in  the  case  of  a  stranger,  this  division  of  the  pro- 
perty in  this  case,  followed  as  it  was,  by  a  separate  occupation 
for  ten  or  eleven  years  before  the  death  of  the  party  under  whom 

(ff)  11  Sim.  315.  (6)  6  Beav.  323  ;  and  see  the  ftnthoriiiei  there  cited. 
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the  plaintiff  claims,  comes  in  principle  to  the  same  thing.  It  is 
neither  more  nor  less  than  an  agreement  to  sell  by  one  to  the 
other,  and  it  may  be  perfected  in  the  same  way.  I  see  no  diffi- 
culty in  decreeing  a  specific  performance. 

It  was  then  objected,  that  this  was  not  an  agreement  for  a  par- 
tition of  the  property.  The  agreement  is  to  divide  it,  so  that 
each  of  the  brothers  shall  have  his  own  portion  ;  and  it  goes  also 
to  a  division  of  all  the  residue  of  the  property  to  which  they  are 
entitled  under  the  will:  I  see  no  ground  for  saying  that  this  is 
not  an  agreement  for  a  final  division  of  the  property  for  all  pur- 
poses. Another  doubt  suggested  was,  whether  there  was,  in  this 
case,  a  good  consideration  for  the  agreement.  I  think  there  was 
a  good  consideration ;  that  is  clear,  if  the  partition  could  be  com- 
pelled. Possession  was  delivered,  and  each  part  of  the  property 
was  held  under  it  in  pursuance  of  the  agreement ;  and  various 
acts  of  ownership  have  since  been  exercised.  Assuming,  there- 
fore, that  there  was  an  agreement,  there  was  clearly  a  good  con- 
sideration, at  least,  ex  post  facto  for  it. 

It  was  also  objected  by  Mr.  Piggott,  that,  if  the  agreement  has 
the  effect  attributed  to  it,  such  was  not,  in  fact,  the  agreement 
which  the  parties  made.  If  one  party  alleges,  and  proves,  that 
an  agreement  which  has  been  reduced  into  writing  is  not  the 
agreement  actually  come  to  between  the  parties,  the 
[•536]  Court,  as  a  •general  rule,  will  not  enforce  it,  and  will 
leave  the  parties  to  their  remedy  at  law ;  but  I  cannot 
apply  that  principle  to  a  case  in  which  the  defendant  merely  says 
that  the  written  agreement  was  not  that  which  the  parties  in- 
tended. 

There  must  be  a  decree  for  specific  performance  of  the  agree- 
ment, with  a  direction  that  each  of  the  parties  is  to  surrender  those 
parts  of  the  property  the  legal  estate  in  which  is  vested  in  them 
in  such  manner  as  shall  be  necessary  for  carrying  the  agreement 
into  effect :  the  Master  to  decide  what  the  surrenders  shall  be,  if 
the  parties  disagree.  I  do  not  know  whether  that  part  of  the 
the  land  of  which  the  legal  estate  is  outstanding  belongs  to  the 
residue  to  which  William  is  entitled,  or  whether  it  is  part  of  Ste- 
phen's share.    If  the  latter,  there  must  be  liberty  to  the  plaintiff 
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to  lake  such  proceedings  as  she  way  be  advised,  lo  procure  a  sur 
render  of  that  parl.[lj 


Terrell  v.  Souch. 

1845 :  30th  Joly. 

Sole  defendant  in  contempt  ordered  to  be  diaeharged  from  prison  on  his  own  motion, 
the  sole  plaintiff  being  dead. 

Upon  affidavit  that  the  sole  plaintiff  in  the  cause  had  died 
some  months  ago. 

Mr.  Blunt  moved  for  the  discharge  of  the  sole  defendant,  who 
was  in  prison  for  Contempt  in  the  cause. 

Ordered.[2] 


*BucKLE  V.  Pawcett.  [*S36] 

1845 :  29th  and  30th  April,  and  S4th  May. 

Devise  and  bequest  of  real  nnd  personal  estnte  to  trustees,  upon  trust  (subject  to 
certain  iei;acies  and  aiiiuiities)  for  A.  for  life,  and  after  his  decease  upon  trust  to 
convey,  ashore,  sod  pay  the  whole  of  the  Mid  real  and  personal  estate  to  and 
amongst  the  children  of  A.,  and  the  issue  of  any  such  children.  But,  in  case  A« 
should  die  without  iraue,  then  to  pay  and  dtstiibute  the  same  equally  amoMffst  all 
and  every  the  children  of  U.  and  C,  and  the  survivors  of  them  ;  but  in  case  any 
of  such  children  »hculd  be  then  dead,  leaving  issue  of  his,  her,  or  their  bodies  law- 
fully begotlen,  then  such  issue  to  have  as  well  such  original  share  or  shares  as 
the  father  or  mother  of  such  issue  so  dying  would  have  been  entitled  to  if  then 
living,  as  also  such  other  share  or  shares  thereof  as  tlie  father  or  mother  of  such 


[  I  ]  It  is  singular  that  no  notice  is  tsken  in  the  above  ease,  of  those  eases  in 
which  a  specific  performance  of  contracts  relative  to  lands  in  a  foreign  country/  or  out 
of  the  jurisdiction  of  the  court  have  been  enforced.  They  certainly  furnish  ftstrona 
ground  for  an  argument,  a  fortiori. 

[2]  Wilkin  v.  Nainbffi  anttf,  476  ;  Morrison  ▼.  Jlforrison,  post,  590^ 

Vol.  it.  60 
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inue  so  dying  might  Iieto  been  entitled  to  by  sunrivonhip  or  otlierwiee.  A.  eor- 
Tived  the  testator,  and  died  without  iMue  : — Held,  that  the  period  of  the  tanrt- 
Yorahip  of  the  children  of  B.  and  C.  ia  not  to  be  referred  to  the  time  of  the  death 
of  the  testator,  but  to  that  of  the  death  of  A.,  being  t^ie  period  of  diotribotion ; 
and  that  the  children  of  B.  and  C#  living  at  the  date  of  the  will,  and  those  bom 
after  that  date  and  before  the  death  of  A.,  were  entitled  to  the  real  and  perMnal 
estate,  withsunriTorship  between  them  in  case  of  the  death  of  any  of  such  children 
without  issue  before  the  death  of  A.y— the  children  of  such  of  ihe  said  children  as 
died  before  A.,  leaving  issue,  being  substituted  for  the  original  legatees. 

R.  Rider,  by  his  will,  dated  in  1805,  after  giving  certain  lega- 
cies, bequeathed  unto  Buckle  and  two  others  (the  survivors  of 
whom  were  the  plaintiSs)  all  the  residue  and  remainder  of  his 
furniture,  stock  in  trade,  money,  personal  estate,  and  effects,  upon 
trust  to  convert  the  same  into  ready  money,  and  apply  such 
money  in  manner  thereinafter  mentioned.  And  the  testator  de- 
vised to  the  same  trustees  and  their  heirs  his  messuages  and  ware- 
houses at  Leeds,  and  his  manor  of  Manby,  with  his  messuages 
in  the  parish  of  Ktrbe  Wicke,  in  the  North  Riding  of  York,  upon 
trust,  when  they  should  think  proper  and  convenient,  to  sell  all 
his  said  real  estate  in  Leeds,  and  out  of  the  money  to  arise  from  the 
residue  of  his  personal  estate,  and  of  the  money  to  be  raised  by 
the  sale  of  his  said  real  estate  in  Leeds,  and  from  the  rents  and 
profits  thereof  in  the  meantime,  and  also  out  of  the  rents  and  profits 
of  his  other  estates  thereby  devised,  to  pay  his  debts  and  funeral 
and  testamentary  expenses,  and  the  legacies  thereinbefore  be- 
queathed, and  also  thereout  to  pay  unto  Jane  Hardwick  an  annui- 
ty of  30/.  for  her  life,  and  unto  Margery  Rider,  the  daughter  of 
his  late  cousin,  Mark  Rider,  an  annuity  of  lOL  for  her  life ;  and, 
subject  to  such  two  annuities,  upon  trust  to  pay  onto  his  nephew, 
Mathew  Handley,  the  son  of  his  niece  Isabel,  the  wife  of  Simon 
Handley,onennnuity  of  100/.  until  the  testator's  debts,lega- 
[*637]  cies,  and  the  other  expenses  aforesaid  ^should  be  paid  and 
discharged ;  and,  from  the  time  the  same  should  be  paid 
and  discharged,  in  case  his  said  nephew,  Matthew  Handley, 
should  be  then  unmarried,  upon  trust  to  continue  the  payment  of 
the  said  annuity  of  100/.  lo  his  said  nephew  until  he  should  mar- 
ry, and  in  case,  and  after  he  should  marry,  then  upon  trust  to  pay 
lo  his  said  nephew  the  rents  and  profits  of  his  real  estates,  and 
the  interests,  dividends^  and  prodiKe  of  his  personal  estate,  ^d 
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of  the  money  arisiujET  from  the  sale  of  the  real  estate  in  Leeds,  af- 
ter the  same  should  be  sold,  or  permit  and  suffer  him  to  receive 
the  same,  for  his  own  use  during  his  life ;  and,  from  and  after  his 
decease,  then  upon  trust  to  convey  and  assure  all  and  every  his 
said  real  estates,  or  such  part  or  parts  thereof  as  should  not  have 
been  sold  and  disposed  of  by  them  as  aforesaid,  subject  to  the 
said  annuities,  and  also  pay  and  deliver  the  residue  of  the  said 
personal  estate,  and  the  moneys  arising  from  the  sale  of  the  real 
estate  which  should  have  been  sold,  to  and  amongst  all  and  every 
or  any  of  the  children  of  his  said  nephew,  Matthew  Handley,  and 
the  issue  of  any  such  children  as  should  then  be  dead,  as  the  said 
Matthew  Handley  should  by  deed  or  will  appoint,  and,  in  default  of 
appointment,  to  the  use  of  all  and  every  the  children  of  his  said 
nephew,  Matthew  Handley,  or  the  survivors  of  them,  their  several 
heirs,  executors,  administrators,  and  assigns,  forever,  as  tenants  in 
common,'  when  and  as  they  should  severally  attain  their  respec- 
tive ages  of  twenty-one  years.  But,  in  case  the  said  Matthew 
Handley  should  die  without  leaving  any  lawful  children  him 
surviving,  or,  there  being  such,  they  should  all  die  under  twenty- 
one  years  and  without  issue,  then  upon  trust  to  convey,  assure, 
pay,  and  distribute  the  said  real  and  personal  estate  and  trust  mo- 
neys, and  all  accumulations  of  interest  thereof,  unto  and  equally 
between  and  amongst  all  and  every  the  children  of  the 
testator's  two  cousins,  Mark  Rider  and  Ralph  Rider,  *and  [*538] 
the  survivors  of  them,  share  and  share  alike ;  but,  in  case 
any  of  such  children  should  be  then  dead,  leaving  issue  of  his^ 
her,  or  their  body  or  bodies  lawfully  begotten,  that  then  and  in 
such  case  such  issue  should  have  and  receive  and  be  entitled,  as 
well  to  such  original  portion  or  portions,  share  or  shares,  of  the 
said  real  estates  and  trust  moneys,  as  the  father  or  mother  of  such 
issue  so  dying  would  have  been  entitled  to  if  then  living,  as  also 
such  other  portion  or  portions,  share  or  shares  thereof,  as  the  fa* 
ther  or  mother  of  such  issue  so  dying  might  have  been  entitled 
to  by  survivorship  or  otherwise  by  virtue  of  that  his  will,  equally 
to  be  divided  amongst  them,  if  more  than  one,  share  and  share 
alike,  and  if  but  one,  then  the  whole  of  such  issue's  share  to  such 
only  child ;  and  to  be  entitled  to  a  conveyance  thereof,  and  to  be 
paid  the  same,  at  their  respective  ages  of  twenty-one  years^ 
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Power  to  apply  theanniml  produce  of  the  property  in  the  main- 
tenance, education  or  advancement  of  the  legatees  was  also  given 
to  the  trustees;  an(^the  testator  appointed  the  same  trustees  the 
executors  of  the  will. 

The  testnior  died  in  1806.  Matthew  Handley  survived  the 
testcitor,  nnd  died  without  issue  in  1843,  having  received  the  rents 
and  profits  of  the  trust  estates  from  his  marriage  until  his  death. 
The  bill  was  then  filed  for  the  execution  of  the  trusts  of  the  will 
under  the  direction  of  the  Court. 

The  clain^auls  of  interests  under  the  will  in  the  residuary  es« 
tate  of  the  testator  were  divisible  into  nine  classes:  1.  Grand- 
children of  Mark  and  Ualph  Rider  who  survived  the  testator,  hut 
whose  parents  died  before  the  dale  of  the  will,  and  the  representa- 
tives of  such  of  the  grandchildren  as  had  since  died.  2.  Remoter 
isstie  surviving  the  testator  ofsuch  of  the  children  of  Mark 
[*539]  and  Ralph  Rider  as  died  before  the  date  of  the  will,  and  *ilie 
representatives  of  such  remoter  issue  as  had  since  died. 
3.  The  representatives  of  such  of  the  children  of  Mark  and  R^ilph 
Rider  as  died  after  the  testator,  and  in  the  lifetime  of  Matthew 
Handley,  the  tenant  for  life,  without  issue.  4.  The  representatives 
of  such  of  the  children  of  Mark  and  Ralph  Rider  as  survived  the 
testator,  but  died  in  the  lifetime. of  Matthew  Handley,  leaving  is- 
sue. 5.  The  surviving  grandchildren  of  Mark  and  Ralph  Rider 
whose  parents  survived  the  testator,  but  died  in  the  lifetime  of 
Matthew  Handley,  and  the  representatives  of  such  grandchildren 
(whose  parents  had  survived  the  testator,  but  died  before  Matthew 
Handley)  as  had  since  died.  6.  Remoter  issue  of  such  of  the 
children  of  Mark  and  Ralph  Rider  as  survived  the  testator,  hut 
died  in  the  lifetime  of  Matthew  Handley,  and  the  representatives 
of  such  remoter  issue  as  had  since  died.  7.  Surviving  remoter 
issue  of  such  of  the  children  of  Mark  and  Ralph  Rider  as  sur- 
vived the  testator,  but  died  before  Matthew  Handley,  their 
parents  and  remoter  ancestors  being  then  living,  and  the  repre- 
sentatives of  such  remoter  issue  as  had  since  died.  8.  Children 
of  Mark  Rider  and  Ralph  Rider  who  survived  Matthew  Handley. 
1  he  only  person  answering  this  description,  and  therefore  form- 
ing this  class,  was  Martha  Fawcett,  who  devised  her  interest,  and 
bad  since  died.    0.  The  children  of  Martha  Fawcett  and  their 
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issue  living  at  her  decease,  claimiog  adversely  to  the  devisees 
under  her  will. 

Mr.  Romilly^  for  the  plaintiffs  the  trustees. 

Mr.  Roundell  Palmer^  for  the  claimants  of  the  fifth  and  eight 
classes,  argued,  that  ihe  ti  ue  of  the  survivorship  at  which  the 
interests  of  the  children  and  issue  of  the  cousins  attached 
must  be  the  period  of  distribution  *of  the  estate,  namely  [*640] 
the  death  of  Matthew  Handley,  and  not  the  death  of  the 
testator:  Cripps  v.  WolcoU,[a)  Salisbury  v.  Petty. {h)  Words 
worth  V,  W>od.{c)  The  rule  as  to  personal  estate  was  settled  on 
that  principle;  ani  if  it  was  not  equally  established  ns  to  real 
estate,  {Doed.  Long  v.  Prigg^(d)  and  Edwards  v.  Symons^{e\) 
yet,  in  this  will,  the  intention  wns  clear,  that  the  real  and  perso- 
nal estate  should  go  to  ^eiher,  and,  as  to  part  of  the  estate,  there 
was  a  trust  for  conversHh  at  the  discretion  of  the  trustees  ;  the 
real  estate  unconverted,  therefore,  ought  to  follow  the  personal 
estate.  The  word  "  issue"  must  be  read  as  children,  excluding 
the  issue  of  any  child  who  died  in  the  lifetime  of  the  testator: 
Sibley  v.  Perrey^{g)  Swift  v.  Swiftt{h)  Carter  v.  BentaJ,L{i) 

Mr.  Wood^  for  the  seventh  and  ninth  classes,  concurred  in  the 
argument,  thit  the  period  of  distribution  was  the  time  to  which 
the  survivorship  must  be  referred  ;  but  contended,  that  the  then 
surviving  issue,  whether  children,  grandchildren,  or  however  re- 
mote, were  entitled  to  take  eqtially /^cr  capita  :  Wythe  v.  ThurU 
stone,{k)  Davenport  v.  Hanhary^{l)  Dalzell  v.  Welch.{m) 

Mr.  Fleming,  for  the  sixth  class  of  claimants,  cited  Taylor  v. 
Beverley.{n) 

(a)  4  Madd.  11.  (A)  8  Sim.  168. 

(6)  3  Hare,  6B.  (0  2  Be%r.  551. 

(c)  4  Myl.  Sl  Cr.  641.  {k)  Ambl.  555.    See  1  Vc/i.  196 ;  3  Ves.  958 

(<f)  8  B  &  C.  231.  {D  3  Ves.  257. 

(e)  6  Taunt.  213.  (m)  2  Sim.  319. 

(^)  7  Vea.  522.  (n)  I  Coll.  108. 
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Mr.  Prior,  for  the  first  class  of  claimants,  cited  Pmen  v. 
Osborne,{a)  Tytherleigh  v.  Harbin.{b) — The  issue 
[*641]  *were,  by  the  words  of  the  will,  substituted  for  the  par- 
ents, not  in  the  seAso  of  taking  only  what  the  parent 
would  have  taken  under  the  actual  circumstances  of  the  case, 
but  what  the  parent  would  have  been  entitled  to  if  living  at  the 
time  of  distribution.  The  issue  then  dead  are  excUidf^d  ;  but 
those  who  are  then  alive  will  take,  at  whatever  time  their  parents 
might  have  actually  died.  It  was,  in  fact,  an  original  substan- 
tive gift  to  the  issue  independently  of  the  parent 

Mr.  PhUlips,  for  the  second  class  of  claimants. 

Mr.  'Roll,  for  the  third  and  fourth  classes  of  claimatits,  cited 
Forth  V.  Chapmany{c)  Daniell  v.  DanielL{d)  Lord  Bindon  v. 
Earl  of  Suffolk.{e) — ^The  event  on  which  the  "survivors"  were 
to  take,  was  the  exhaustion  of  the  previAs  limitations.  On  the 
failure  of  the  objects  of  one  gift,  other  objects  are  introduced. 
The  limitation  to  the  survivors  must  be  construed  as  a  remain- 
der ;  and  then  the  only  question  was,  whether  the  remainder  was 
vested  or  contingent.  Treated  as  a  remainder,  it  must  be  deem- 
ed vested  at  the  death  of  the  testator.  The  word  connecting  the 
gift  to  the  children  of  the  cousins  with  that  to  the  survivors  was 
"and,"  not  "or;"  nor  could  it  be  read  disjunctively. 

2iih  May. — ^Yice-Chancellor  : — The  authorities  upon  the 
question,  to  what  period  the  survivorship  is  to  be  referred,  are 
in  a  state  which  justifies  me  in  saying  that  1  have  considerable 
difficulty  in  deciding  upon  the  construction  of  this  will. 
[*542]  It  is  not  my  ^intention  to  add  to  the  difficulty  belonging 
to  such  cases,  by  making  any  refined  distinction  between 
the  case  before  me  and  the  cases  already  decided.  I  speak  un- 
der the  sanction  of  much  authority,  when  I  say  that  the  grounds 
upon  which  it  was  holden,  as  a  rule  of  construction,  that  indefi- 

(a)  U  Sim.  132,  {d)  6  Vet.  297. 

(6)  6  Sim.  329.  (e)  1  P.  Wms.  96. 

(c)  1  P.  Wms.  663, 
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nite  words  of  survivorship  should  be  referred  to  the  death  of  the 
testator,  are  not  conclusive.(a)  With  respect  to  the  application 
of  one  rule  of  construction  to  personal,  and  another  to  real  estate, 
in  deciding  upon  the  effect  of  this  direction  for  survivorship,  I 
am  unable  to  understand  upon  what  intelligible  principle  such  a 
distinction  can  be  founded.  I  do  not,  of  course,  intend  to  inti- 
mate any  doubt  of  the  authority  of  cases,  (such,  for  example,  as 
Forth  ▼.  CAapmaii,(6),)  in  which,  in  order  to  preserve  and  give 
effect  to  a  plain  and  undisputed  purpose,  the  Courts  have  con- 
strued the  same  words  in  different  senses  in  their  application  to 
real  or  personal  estate ;  but  I  see  no  analogy  between  such  cases 
and  the  case  now  before  me,  in  which  the  only  question  is,  who 
were  the  objects  of  the  testator's  bounty,  and  in  which  (the  ob- 
jects beinjs^  ascertained)  they  will  take  both  the  real  and  personal 
estate.  There  is  not,  I  believe,  any  reported  case  which  proceeds 
on  the  recognition  of  a  distinction  between  real  and  personal  es^ 
tate,  for  a  purpose  like  that  in  judgment,  though  it  may  be  true 
that  one  construction  has  been  more  strictly  applied  to  one  species 
of  property  than  to  the  other.  There  is,  however,  no  case  in 
which  the  distinction  is  recognized. 

I  think  it  is  not  necessary  that  the  word  "  and^"  by  which  the 
gift  to  the  survivors  of  the  children  of  Mark  Rider  and 
Ralph  Rider  is  connected  with  the  preceding  *branch  of  [*643J 
the  sentence,  should  be  read  "or,"  although  it  appears  to 
me,  that  I  might,  if  it  were  necessary,  read  "and"  as  "or,"  with- 
out any  violence  to  the  language  of  ihe  will.  The  word  "  or"  is 
used  in  the  correspondiug  clause  in  the  will  relating  to  the  chil- 
dren of  Matthew  Handley  ;  and  I  cannot  suppose  that  the  testator 
has  had  different  intentions  in  that  respect  in  the  two  clauses  of 
his  will.[lj 

I  also  thuik  that  I  must  put  the  same  construction  upon  the 
will  as  if  the  testator  had  not,  in  terms,  provided  for  the  accident 

(a)  See  Jarman  on  Wills,  651.  (i)  1  P.  Wms.  663. 

[1]  When  *<  and"  may  be  read  ^^OTt^  and  vice  ttrta,  see  Morrallr.  Sutlon^  1 
Phillips,  543,  551  ;  Rooeeveli  v.  Thurman,  I  Johns.  Cb.  Rep.  228;  Fan  Veehten 
T.  Pear$ovt  5  Pai^e,  512  ;  Slubba  v.  Sargon,  2  Keen,  255;  Hawket  ▼.  Baldwin,  9 
Sim.  361 ;  Orinuhawe  ▼.  Pickup,  id.  595 ;  Grttn  t.  Harveyt  1  Hare,  431 ;  O'Brien 
T.  Heeney,  2  Edw.  Cb.  Rep.  242. 
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of  his  real  estate  at  Leeds  remaining  unsold  by  his  trustees,  at 
the  moment  when  the  stale  of  the  famih'es  of  the  legatees  should 
require  an  actual  division  of  his  residuary  real  and  personal  estate. 
The  trustees  are  to  sell  the  real  estate  at  Leeds,  and  the  proceeds 
of  that  sale  are  to  be  added  to  the  personal  estate ;  and  the  aggre- 
gate fund  is  to  be  given  to  the  objects  designated.  The  discre- 
tion vested  in  the  trr.stees  as  to  the  time  of  selling  the  Leeds  es- 
tate cannot  affect  the  question,  who  were  to  take  the  mixed  resi- 
due of  the  testator's  estate.  If  this  had  been  the  only  property, 
the  case  of  Brograve  v.  Winder  (a)  and  other  cases  would  have 
had  a  bearing  on  the  case;  and  the  circumstance,  that  part  of 
the  property  is  so  situated,  is  also  an  argument  in  favor  of  the 
same  construction  [2]  The  construction  1  have  put  upon  the 
will  is  rendered  more  probable,  by  the  circumstance,  that  the  gift 
to  the  family  of  Matthew  Handley,  if  it  takes  effect  at  all,  is  abso- 
lute ;  and  it  is  only  in  case  that  absolute  gift  should  not  take  ef- 
fect, that  the  gift  to  the  families  of  Mark  and  Ralph  Rider  is  sub- 
stituted for  the  former  gift.  I  notice  that  point,  because 
[*644]  the  argument  at  the  bar  was,  that,  according  to  *ihe  true 
construction  of  the  will  and  its  limitations,  the  parties  now 
claiming  are  entitled  strictly  in  remainder.  That  is  not  the  case. 
It  was  an  absolute  gift  to  one  family,  with  a  proviso,  that,  if  it 
should  not  take  effect,  other  gifrs  should  take  effect,  and  these 
also  as  absolute  gifts.  I  may  observe  also,  as  to  the  word  *'  issue," 
that  in  this  case  it  must  be  confined  to  children.  There  is  no- 
thing in  this  will  to  qualify  it.  The  gift  is  first  to  children,  then 
the  word  "  issue"  is  used,  and  afterwards  the  will  speaks  of  the 
father  and  mother  and  their  issue,  it  is  clear,  that  1  must  con- 
strue '*  issue  "  as  children.[3J 
Having  made  these  observations,  it  will  be  suflicient  to  say, 

(a>  3  Ves.  joo.  634. 

[2]  When  evidence  of  the  circometaocee  of  (he  teetator'e  property,  family,  &e..  if 
admiHibie  to  aid  in  the  conetruction  of  a  will ;  aee  eases  cited,  ante.  499  n.  2. 

[3]  When  the  word  "  i9$ue"  will  be  restricted  to  children,  see  further,  Carter  ▼. 
BentalU  2  D^av.  551  ;  Ooymour  y.  Pigge,  7  Beav  481  ;  Peel^.  Cotlow,  9  Sim. 
372 ;  Prven  v.  Osborne,  11  Sim.  132  ;  Lang  t*  Pugh,  2  Yo.  &.  Coll.  C  C.  724. 
When,  on  the  other  band,  the  term*  children*^  will  be  extended  to  issue,  see 
Trash  r.  Wood,  4  Myl.  &  Cr.  328;  Rodinoon  y.  Hunt,  4  Beay.  450  ;  Mowatt  y. 
Carow,  7  Paige,  339. 
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that  I  think  the  survivorship  in  the  clause  in  question  must  be 
referred  to  the  period  of  division ;  and  that  the  entire  clause 
upon  which  the  question  arises  may  be  read  as  giving  the  pro- 
perty in  question  to  the  children  of  Mark  and  Ralph  living  at  the 
date  of  the  will,  and  born  after  that  date  and  before  the  period  of 
division,  with  a  proviso  for  survivorship  between  them  in  case 
any  should  die  before  the  period  of  division  without  leaving 
children,  and  with  a  proviso  substituting  for  the  original  legatees 
the  children  of  such  of  them  as  should  die  before  the  period  of 
division  leaving  children. 

The  mixed  fund  is  thus  divided,  at  the  time  indicated  by  the 
words  of  the  will,  amongst  objects  then  to  be  ascertained ;  the 
time  of  survivorship  being  made  to  agree  with  that  of  distribu- 
tion. 

That  this  construction  will  exclude  some  objects  for  whom  it 
is  reasonably  probable  the  testator  would  have  specially  provided, 
if  he  had  anticipated  the  very  events  which  have  happen- 
ed, may  be  true ;  but  it  would  be  difficult  *to  find  any  con-  [*545] 
struction  of  this  will  of  which  the  same  thing  might  not, 
with  equal  truth,  be  said.  The  construction  I  have  put  upon  it 
appears  to  me  to  be  the  most  rational  construction  of  the  language 
used,  and  ii  is  clearly  consistent  with,  if  not  positively  required 
by  the  cases  cited. 

[Some  discussion  took  place  with  reference  to  the  form  of  the 
decree.] 

Vice-Chancellor  : — If  there  was  a  child  of  Mark  Rider  and 
Ralph  Rider  surviving  at  the  period  of  division,  that  child  will 
take.  If  that  child  is  dead,  the  representatives  will  take.  If  one 
died  in  the  lifetime  of  the  tenant  for  life,  leaving  children,  those 
children  became  absolutely  entitled  ;  and  if  they  died  before  the 
period  of  division,  their  representatives  will  take.  There  is  no 
gift  over.  The  gift  is  absolute  to  any  child  or  grandchild  who  is 
left  in  that  position.  If  any  child  of  Mark  Rider  and  Ralph  Rider 
died  before  the  period  of  division  without  leaving  children,  then 
there  is  survivorship.[4] 

[4J  To  what  period  tht  survivonhip  will  be  referred,  see  farther,  Murray  t.  Ad^ 

yoL.  IV.  61 
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[•546]  •Playford  v.  Playford. 

1845:  28th  and  29th  April,  and  3d  May. 

A  father  (tenant  for  life)  and  a  son  (tenant  in  tail/  in  1831,  joined  in  mortgaging 
the  estate  to  secare  payment  of  a  debt  of  the  aon,  under  an  agreement  between 
them  to  sofier  a  recoTery,  and  reeettle  the  estate, — as  to  the  remainder  after  the 
death  of  the  tenant  for  life,  in  case  the  father  shonld  at  any  time  be  obliged  to 
pay  any  part  of  the  interest  of  the  mortgage  debt,  or  the  son  should  not  pay  off 
that  debt  by  a  certain  day,  and  the  father  shonld  then  pay  it  off  and  release  the 
son  therefrom, — to  the  use  of  the  father  in  fee  ;  the  father  covenanting  to  convey 
or  devise  a  seventh  part  of  the  estate  to  the  son  ;  and,  in  case  the  son  shonld  pay 
off  the  mortgage  by  the  time  mentioned,  then  to  the  son  and  the  hein  of  his  body, 
charged  with  500t,  for  such  persons  as  the  father  shonld  by  deed  or  will  appoint. 
The  son  did  not  pay  off  the  mortgage  debt,  nor  did  the  father  pay  it  off,  or  release 
the  son  therefrom,  but  the  father  paid  the  interest  nntil  his  death,  in  1841,  and 
after  his  death  his  devisees  paid  off  the  mortgage : — Held,  that,  neither  party  hav- 
ing performed  the  agreement,  or  apparently  acted  upon  it,  in  the  lifetime  of  the 
father,  the  Court  would  not,  after  the  death  of  the  father,  enforce  the  specific 
performance  of  the  agreement ;  nor  would  the  Court,  in  such  a  case,  enforce 
specific  performance  of  an  agreement,  which,  apparently,  was  an  agreement  for 
the  sale  of  the  son's  reversionary  interest  in  the  estate  at  an  undervalue. 

That,  as  the  agreement  conld  not  be  specifically  performed,  the  original  rights  of 
the  parties  remained  ;  and  the  son  was  therefore  entitled  to  redeem  the  estate, 
upon  repayment  of  the  mortgage  debt  and  the  interesL 

Under  a  settlement  made  in  1790,  upon  the  marriage  of  H. 
Playford  the  elder,  and  Mary  Ann  his  wife,  an  estate  in  Norfolk 
was  limited  to  the  said  H.  Playford  the  elder  for  life,  with  remainder 
to  said  Mary  Ann  for  life,  remainder  to  his  eldest  son,  H.  Play- 
ford the  younger,  and  the  heirs  of  his  body  in  tail,  subject  to  an 
annuity  of  60/.,  payable  to  the  said  Mary  Ann  for  her  separate 
use  during  the  joint  lives  of  herpelf  and  her  husband.  In  the 
year  1831  U.  Playford  the  younger  borrowed  from  C.  J.  Wilkinson 
1200/.,  and,  by  articles  of  agreement,  dated  in  July,  1831,  in  order  to 

denhrook,  4  Rubs.  418 ;  Wordnoorth  v.  Wood,  4  Myl.  6l  Cr.  645 ;  S.  C.  2  Beav.  35 ; 
Kmberley  v..Teis,  ii  (k>nn.  &  Law.  372 ;  Mowatt  v.  Caroto,  7  Paige,  340.  And 
see  Cort  v.  Winder,  1  Collyer,  3i20,323.  When  a  legatee  may  Uke  by  snbslitution, 
see  further.  Eyre  v.  Maroden,  4  Myl.  &  Cr.  231 ;  WardsyDorth  t.  Wood,  id.  641, 
644,  645  ;  S.  C.  2.  Beav.  25 ;  Bebh  v.  Beckwith,  2  Beav.  30S;  Lt  Jeuno  v.  Le 
Jeune,  2  Keen,  701 ;  Gray  v.  Oartnan,  2  Hare,  268,  271 ;  Huoiler  v.  TMrook,  9 
Sim.  368 ;  Saliobury  v.  Peity^  3  Hare,  86 1  Cort  v.  Winder,  ti^i  oupra. 
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secure  the  repayment  of  the  1200/.,  H.  Plajrford  the  elder  and  Mary 
Ann  his  wife  agreed  to  concur  with  H.  Playford  the  younger  in 
charging  the  settled  estate  with  the  debt  by  way  of  mortgage,  in 
consideration  of  the  estate  being  re-settled  upon  the  terms  and 
to  the  uses  and  trusts  declared  in  and  by  a  certain  deed  of  settle- 
ment to  be  prepared  pursuant  to  the  terms  or  heads  thereof  writ- 
ten at  the  foot  of  the  agreement.  The  agreement  also  recited, 
that,  pursuant  to  such  arrangement,  the  parties  thereto  proposed 
forthwith  to  execute  the  intended  mortgage,  and  to  join  in  suffer- 
ing a  recovery  for  barring  the  entail  created  by  the  settlement  of 
1790,  in  which  intended  mortgage  it  would  be  declared 
that  the  *uses  of  such  intended  recovery  should,  after  [*647] 
charging  the  said  mortgage,  enure  to  such  uses  as  H. 
Pla3rford  the  elder,  and  H.  Playford  the  younger  should  by  deed 
jointly  appoint.  And  the  parties  thereby  mutually  agreed  to  and 
with  each  other,  that  each  of  them  would  forthwith  and  imme- 
diately after  the  execution  of  the  mortgage  execute  a  good  and 
sufficient  conveyance  or  conveyances,  to  be  prepared  from  and 
according  to  the  said  heads  or  instructions,  and  that  in  the  mean- 
time the  said  estate,  and  their  rights  and  interests,  should  stand 
bound  by  the  agreement ;  and  H.  Playford  the  younger  thereby 
admitted  that  the  12002.  was  borrowed  for  his  use,  and  he  pro- 
mised and  agreed  from  time  to  time  to  pay  the  interest,  and,  pur- 
suant to  his  covenant  in  the  intended  mortgage,  to  pay  the  said 
principal  sum. 

The  heads  of  re-settlement  were  as  follows : — <'  The  estate  to 
be  by  Mr.  Playford,  Sen.,  and  Mr.  Playford,  Jun.,  conveyed,  sub- 
ject to  the  mortgage  to  Mr.  Wilkinson,  to  trustees,  to  secure  Mrs. 
Pla3rford  50/.  per  annum  to  her  separate  use  during  the  joint  lives 
of  Mr.  and  Mrs.  Playford,  Sen. ;  then  to  Mr.  Playford  for  life ; 
then  to  Mrs.  Playford  for  life.  As  to  remainder  and  reversion 
after  the  decease  of  the  survivor  of  the  above,  in  case  [the  said  H. 
Playford  shall  at  any  time  be  obliged  to  pay  the  interest  due  upon 
the  said  mortgage,  or  any  part  thereof,  or  (a)]  the  said  H.  Play- 
ford the  younger  shall  not,  by  1st  August,  pay  off  and  satisfy  the 
mortgage,  and  the  said  H.  Playford  the  elder  shall  then  pay  off 

(a)  The  words  within  brftcktta  were  iaterlined. 
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the  said  moTtgnge,  and  release  the  said  H.  Playford  the  yoanger 
therefrom  and  from  such  mortgage  debt,  then  that  the  said  trus- 
tees shall  stand  seised  of  the  said  estate,  subject,  nevertheless,  to 
the  50/.  per  annum  to  Mrs.  Playford,  and  the  life  estates 
r*648]  therein  to  *Mr.  and  Mrs.  Playford,  to  the  use  of  the  said 
U.  Playford  the  elder  in  fee :  covenant  by  the  said  H. 
Playford  the  elder,  that  he  will,  in  the  event  of  his  taking  the  es- 
tate in  manner  above  mentioned,  by  deed  or  will,  give  or  devise 
to  the  said  H.  Playford  or  his  issue  not  less  than  one  equal  sev- 
enth part  thereof,  or  the  value  of  one  equal  seventh  part  thereof. 
As  to  the  remainder  or  reversion  after  the  decease  of  the  sur- 
vivor of  the  above  H.  Playford,  Sen.,  and  his  wife,  in  case 
the  said  H.  Playford  the  your\ger  shall  by  1836,  pay  off> 
and  satisfy  the  mortgage,  then  that  the  said  trustees  shall  stand 
seised  of  the  said  estate,  subject  to  the  said  6U/.  per  annum  to 
Mrs.  Playford  during  the  joint  lives  of  herself  and  husband,  and 
to  the  life  estates  of  Mr.  and  Mrs.  Playford,  Sen.,  to  the  use  of  H. 
Playford  the  younger,  and  the  heirs  of  his  body,  in  tail ;  subject, 
nevertheless,  to,  and  charged  with,  the  sum  of  500/.,  to  be  raised 
within  two  years  from  the  said  H.  Playford  the  younger  obtain- 
ing possession  of  the  said  estate,  to  be  paid  in  such  manner  and 
to  such  person  or  persons  as  the  said  H.  Playford  the  elder  shall 
by  deed  or  will  apjx)int." 

The  interest  of  the  mortgage  debt  was  paid  by  H.  Playford  the 
elder  until  his  death.  He  died  in  January,  1841,  without  having 
claimed  the  benefit  of  the  agreement,  or  released  H.  Playford  the 
younger,  or  paid  off  the  mortgage,  and  without  having,  by  deed 
or  will,  given  to  H.  Playford  the  younger,  either  in  specie  or  in 
value,  one-seventh  of  the  estate,  but  leaving  his  real  estate  generally 
to  his  wife  for  life,  with  remainder  to  his  three  younger  sons. 
Mrs.  Playford  the  widow  died  in  March,  1842. 

In  December,  1842,  Playford  the  younger  filed  his  original  bill 

against  the  devisees  of  his  father,  praying  that  the  agree- 

[•549]    ment  of  July,  1831,  might,  under  the  ^circumstances,  be 

declared  void,  and  that  the  plaintiff  was  entitled  to  the 

equity  of  redemption  of  the  estate. 

In  October,  1S43,  the  devisees  of  Playford  the  elder  paid  the 
mortgage  debt  to  Wilkinson,  and  took  a  conveyance  of  the  equity 
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of  redemption ;  and,  in  December  following,  Playford  the  young- 
er filed  his  bill  against  them  for  redemption. 

In  February,  1844,  the  devisees  of  Playford  the  elder  filed 
their  cross  bill  against  Playford  the  younger,  for  specific  perfor- 
mance of  the  agreement  of  July,  1831.  At  the  hearing  of  the 
three  causes, 

Mr.  Walker^  Mr.  Bagshawtj  and  Mr.  H.  M.  Riddell^  for 
Playford  the  younger,  in  support  of  the  original  bill  and  the  bill 
for  redemption,  submitted,  that  the  only  question  was,  whether 
the  events  had  occurred  upon  the  happening  of  which  the  father 
was  entitled  to  the  estate  in  fee.  The  agreement  should  be  first 
read  as  originally  prepared,  before  the  interlineation  was  made. 
By  that  agreement,  the  father  could  not  acquire  the  estate  in  fee, 
unless  the  son  omitted  to  pay  off  the  mortgage  before  the  1st 
August,  1836,  and  the  father  then  paid  it  off,  and  released  the 
son  from  the  mortgage  debt :  that  might  be  a  reasonable  and  in- 
telligible provision.  The  interlineation  was  evidently  introduced 
without  regard  to  the  structure  of  the  clause,  and  with  less  con- 
sideration than  the  other  parts  of  the  instrument ;  and  although 
it  must  bo  understood  as  intending  to  introduce  a  new  terra,  it 
could  not  be  regarded  as  intended  to  cancel  that  portion  of  the 
agreement  which  followed  it,  by  giving  the  estate  absolutely  to 
the  father  upon  the  event  of  his  being  obliged  to  pay  the  smallest 
part  of  the  interest,  leaving  the  son  still  liable  to  be  sued 
for,  and  still  bound  *to  pay,  the  mortgage  debt.  The  [*650] 
Court  would  endeavor  to  reconcile  the  two  provisions 
with  each  other,  which  would  be  done  by  reading  "  and"  instead 
of  "  or,"  and  requiring  both  events  to  concur  before  the  father  ac- 
quired the  absolute  title.  In  this  case,  it  was  evident  that  all 
parties  had  abandoned  the  agreement.  The  mortgage  was  for 
the  benefit  of  the  son,  and  it  remained  the  debt  of  the  son.  The 
father  had  paid  the  interest,  but  it  did  not  appear  that  he  had 
been  obliged  to  pay  it :  there  was  nothing  to  show  it  was  not 
paid  voluntarily.  It  was  clear,  that  the  father  did  pot  consider 
himself  to  have  acquired  the  estate  under  the  agreement,  for  he 
did  not  devise  the  seventh  to  the  son,  which  in  that  c^se  he  had 
contracted  to  do. 
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As  against  the  cross  bill,  for  specific  performance,  they  insisted 
upon  the  mutual  abandonment  of  the  agreement  as  evinced  by 
the  acts  of  the  father  and  son  in  the  lifetime  of  the  father ;  and 
insisted,  also,  that  it  was  an  agreement  for  the  sale  of  his  rever- 
sionary interest  by  an  expectant  heir  at  an  under  value,  which 
the  Court  would  not  enforce  by  a  decree  for  specific  performance : 
Davis  V.  Duke  of  Marlborough.{a) 

Mr.  Romilly^  and  Mr.  Shadwell^  for  the  devisees  of  Playford 
the  elder,  insisted,  that  the  original  bill  ought  to  be  dismissed 
with  costs,  as  a  bill  to  enforce  a  right,  which,  if  it  existed  at  all, 
was  only  at  law.  The  only  equity  Playford  the  younger  could 
have,  upon  his  own  showing,  was  an  equity  to  redeem  the  es< 
tate.  If  he  failed  in  his  suit  to  redeem,  it  would  be  a  decision 
that  he  had  no  title  to  the  estate,  either  at  law  or  in  equi- 
[*561]  ty :  if  he  succeeded  in  the  redemption  suit,  he  might  'im- 
mediately recover  in  ejectment.  They  also  relied  on 
the  strict  terms  of  that  part  of  the  agreement  which  was  intro- 
duced by  interlineation,  whereby,  if  Playford  the  elder  should  be 
obliged  to  pay  any  part  of  the  interest  on  the  mortgage  debt,  he 
would  become  entitled  to  the  estate.  The  interlined  clause  might 
be  reconciled  with  the  other  parts  of  the  agreement  by  constru- 
ing the  payment  of  interest,  in  one  case,  to  mean  interest  accru- 
ing before,  and,  in  the  other  case,  after  default.  They  contended 
that  the  devisees  of  Playford  the  elder  were  entitled  to  specific 
performance  of  the  agreement  for  the  purchase  of  the  reversion, 
notwithstanding  the  life  estate  was  determined :  Nicols  v. 
Oouldi{b)  Moth  v.  Atwood.{c) 

The  YiqE-CHANCELLOR  held,  that  the  payment  by  Playford 
the  elder  of  the  interest  of  the  mortgage  on  his  estate,  could  not 
be  regarded  as  a  voluntary  payment,  but  must  be  treated  as  a 
payment  which  he  was  obliged  to  make ;  but  that,  inasmuch  as 
he  had  not  released  Playford  the  younger,  nor  the  estate,  from 
the  debt,  the  latter  having  continued  liable  to  the  debt  during  his 

(a)  2  Swanf .  122, 143.  (c)  5  Vet.  845. 

(6)  2  Vet.  422. 
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father's  lifetime,  a  state  of  things  had  arisen  for  which  the  agree- 
ment did  not  provide,  and  as  to  which  it  was  inoperative.  The 
plaintiffs  in  die  cross  suit  were  not  entitled  to  a  specific  perform- 
ance of  the  agreement,  the  effect  of  which  would  be  to  give  them 
the  estate  at  a  price,  according  to  the  evidence,  very  much  below 
its  value ;  and  the  bill  for  specific  performance  must  be  dismiss- 
ed without  costs.[lJ  The  result  was,  that  the  original  rights  of 
the  parties,  irrespective  of  the  agreement,  must  remain.  In  the 
original  suit  the  plaintiff  might  have  a  declaration  that  he  was 
entitled  to  the  equity  of  redemption,  but  that  decree  would 
be  without  *costs.  In  the  supplemental  suit,  the  plaintiff  [*652] 
would  be  entitled  to  the  decree  for  redemption  of  the  es- 
tate, upon  payment  of  the  mortgage  debt  and  interest ;  and  the 
costs  in  that  suit  would  follow  the  ordinary  rule  in  suits  for  re- 
demption. 


Wood  v.  Freeman. 

1845:  8th  and  S2d  May. 

ComminioDen  for  the  examination  of  witnesMs,  employed  aa  their  ingromng  clerk, 
on  the  ezectttion  of  the  commiarion,  one  who,  little  more  than  three  monthe  pre- 
▼ioii8ly,had  heen  a  clerk  to  the  solicitor  of  the  plaintiff  in  the  cauae  i-^Held,  that 
such  pre?ioue  employment  was  no  dieqaalification  for  the  office  of  ingroieinff 
clerk  ;  and  euch  appointment  waa  no  gromid  for  Boppreeiing  the  depoeitiona. 

The  court  refused  to  suppress  depositions  on  a  ground  of  objection  to  which  the  at- 
tention of  the  commissioners  had  not  been  called, — ^where  a  diffiirent  objection 
had  been  made  before  them,  and  had  been  properly  overruled. 

Motion  by  the  defendant,  that  the  depositions  taken  for  the 
plaintiff  under  a  commission  might  be  suppressed  for  irregulari- 
ty, and  a  new  commission  issued. 

[1]  When  the  sale  of  a  roTersionary  interest  will  be  void  for  inadequacy  of  considera- 
tion, see  case.^  cited,  ante,  363,  n.  2.  The  court  will  not  enforce  performance  of 
an  inequitable  contract  Stanley  v.  Robinson,  1  Myl.  &.  Cr.  527 ;  Osgood  v. 
Franklin,  2  Johns.  Ch.  Rep.  23 ;  Seymour  v.  Delaneey,  6  Johns.  Ch.  Rep.  222| 
332 ;  8  Story's  Eq.  §  750,  769,  770. 
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It  appeared  that  one  Benjamin  Chadwick  had  been  employed, 
in  April,  1846,  as  the  clerk  of  the  commissioners,  in  taking  down, 
transcribing,  and  ingrossiug  the  depositions,  and  that  the  same 
person  was  a  witness  in  the  cause,  and  had  been  for  several 
years,  up  to  the  preceding  Christmas,  managing  clerk  in  the 
office  of  the  plaintiff's  solicitor.  The  defendant'is  solicitor  object- 
ed to  the  employment  of  Chadwick  as  ingrossiug  clerk,  on  the 
ground  that  he  was  to  be  examined  as  a  witness  under  the  com- 
mission. The  commissioners  yielded  to  the  objection  ;  but,  after 
Chadwick  bad  been  examined,  they  appointed  him  the  ingross- 
iug clerk ;  and  no  other  objection  was  then  taken.  Chadwick, 
by  his  affidavit  on  this  motion,  stated,  that,  whilst  he  was  clerk 
to  the  plaintiff's  solicitor,  he  did  not  interfere  or  take  part  in  the 
business  in  question  in  the  suit,  nor  in  the  suit  itself,  except  on 
one  occasion  before  it  had  commenced,  when  he  had  call- 
[*653J  ed  ont  he  defendant'ss  olicitor  on  the  'subject.  The  affida- 
vits in  support  of  the  motion  tended  to  contradict  the  evi- 
dence of  Chadwick  on  the  latter  points. 

Mr.  Romilly  and  Mr.  Wright^  for  the  motion,  relied  on  the  fact, 
that  Chadwick  had  been  the  clerk  of  the  plaintiff's  solicitor  within 
a  short  time  before  the  execution  of  the  commission,  and  that  he 
could  hardly  have  failed  to  acquire  a  knowledge  of  the  facts,  and 
a  bias  in  respect  of  the  cause,  which  would  render  him  not  wholly 
indifferent;  Lord  Mostyn  v.  Spencer ;{a)  and  they  contended 
that  therefore  the  depositions  ought  to  be  suppressed. 

Mr.  Kenyan  Parker  and  Mr.  Shee^  for  the  plaintiff  opposed  the 
motion,  and  said,  that  it  would  be  an  extension  of  the  rule  of  the 
Court  to  hold,  that  the  mere  fact  of  having,  at  some  former  period, 
been  clerk  to  the  solicitor  of  a  party  in  the  cause,  was  a  disquali- 
fication for  acting  in  the  execution  of  a  commission  in  such 
cause :  Gordon  v.  Gordon.{b) 

Vice-Chancellor  : — The  material  question  is,  whether  the 
depositions  should  be  suppressed.  If  they  ought  to  be  suppressed, 

(a)  6  Beav.  135,  and  cases  cited  id.  140,  n.  (6.)  {h)  1  Swans.  166. 


CASES  IN  CHANCERY.  553 


1845.— Wood  ▼.  Freeman. 


of  course  a  new  commission  must  issue ;  if  not,  it  does  not  follow, 
that,  because  the  defendant  had  witnesses  to  examine,  but  for  s^ome 
reason  did  not  examine  them,  a  new  commission  ought  to  issue. 
When  the  motion  was  made,  I  stated  my  opinion,  that,  when- 
ever a  reasonable  (though  it  may  not  be  a  valid  legal)  ob- 
jection *is  made  to  a  person  filling  any  office  of  this  kind,    [*554] 
it  is  better  if  possible,  to  appoint  another  who  is  entirely 
free  from  such  objection.   I  owe  it,  however,  to  these  commission- 
ers to  say,  that  the  ground  on  which  I  made  the  observation  does 
not  in  this  case  apply  to  them.    The  ground  of  the  argument  at 
the  bar  was,  that  Benjamin  Chadwick  had  been  recently  principal 
clerk  to  the  solicitor  who  is  acting  in  the  suit  for  the  plaintiff,  and 
that  by  such  means  he  had  acquired  a  knowledge  of  the  proceed- 
ings in  the  cause.    If  he  had  been  the  clerk  of  the  solicitor  of  the 
party  at  the  time,  the  objection  would  have  been  allowed  as  a 
matter  of  course ;  but  here  he  had  ceased  for  a  long  time  to  be  so. 
Still,  Benjamin  Chadwick  had  been  clerk:  and,  when  the  point 
was  pressed  upon  me,  I  expressed  my  regret  that  the  commission- 
ers had  employed  him  as  their  ingrossiug  clerk.   It  appears,  how- 
ever, on  reading  the  affidavits,  that  the  objection  was  never  called 
to  their  attention.    The  objection  made  before  them  to  his  being 
employed  as  ingrossiug  clerk,  was,  that  he  was  about  to  be  ex- 
amined as  a  witness.    Now,  it  was  admitted  in  ailment,  that 
provided  the  witness  was  examined  before  his  employment  as  in- 
grossing  clerk,  the  objection  could  not  prevail.    That  appears  to 
have  been  the  only  objection  actually  taken  before  the  commis- 
sioners ;  and  it  appears  he  was,  in  fact,  examined  before  he  was 
appointed ;  and  then  the  commissioners  overruled  that  objection, 
being  the  only  one  to  which  their  attention  was  called.    The  ob- 
jection which  has  been  relied  upon  before  me,  is  one  to  which 
the  attention  of  the  commissioners  was  not  called. 

There  are  (I  observed  during  the  argument)  some  cases  in 
which  the  Court  holds  a  party  to  be  incompetent  to  fill  the  office 
of  ingrossiug  clerk,  though  he  may  merely  transcribe 
what  the  commissioners  have  taken  *down.  It  seems  [*665] 
that  the  ingrossing  clerk  in  this  case  had,  for  several 
months  before  the  witnesses  were  examined,  ceased  to  be  em- 
ployed as  a  clerk  of  the  plaintiff's  solicitor ;  and  I  feel  bound. 

Vol.  IV.  62 
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from  the  evidence  before  me,  to  believe  that  at  the  time  of  the 
employment  which  is  now  the  subject  of  complaint,  he  had  not 
any  concern  in  the  management  of  this  cause,  and  that,  in  truth, 
he  knew  nothing  of  it,  except  the  fact  that  there  was  such  a  cause. 
1  must  therefore  hold,  that  this  objection  cannot  apply  to  him. 
I  think  I  ought  not  to  suppress  the  depositions  on  that  ground ; 
and,  (in  case  of  an  objection  of  this  nature,)  another  sufficient 
ground  for  not  suppressing  the  depositions  is,  that  the  objection 
urged  at  the  bar  was  not  taken  before  the  commissioners. 


Challen  v.  Shippam* 


1845:  20th  June.  . 

Trurtee  depowling  a  Irart  fund  with  his  hankers,  accompanied  by  an  order  m  wnt- 
iniE  to  mvest  the  money  in  conrole,  answerable  for  the  omission  of  the  bankem  to 
make  the  investment,  where  he  made  no  subsequent  inquiry  respecting  il,  unlQ 
above  five  months  afterwards,  when  the  bankers  became  bankrupt 

Under  a  will,  the  defendant,  Shippam,  was  the  sole  executor 
and  trustee  of  the  residuary  personal  estate  and  effects  of  the  tes- 
tator,  in  trust  for  his  widow,  for  her  life,  and  after  her  decease,  to 
pay  or  otherwise  divide  the  same  in  equal  shares  amongst  his 
children.  The  defendant  lent  300/.,  part  of  the  residuary  estate, 
on  mortgage,  to  one  of  the  sons-in Jaw  of  the  testator,  who  paid 
off  the  mortgage  on  the  22d  of  June,  1841.  The  defendant,  when 
he  received  the  300/.,  asked  the  son-in-law  and  a  son  of  the  tes- 
tator,  who  were  present,  what  he  should  do  with  il ;  and  they 
told  him  that  it  was  the  wish  of  the  widow  and  children  that  the 
300/.  should  be  invested  in  the  funds.  The  defendant  thereupon, 
on  the  same  day,  deposited  the  300/.  with  Messrs.  Ridge  &  Co., 

bankers  of  Chester,  an  old  established  firm,  who  had  been 
[•556}    for  many  years  the  defendant's  •bankers ;  and  he  at  the 

same  lime  directed  them  to  invest  the  300/.  in  his  name 
for  the  purposes  of  the  trust ;  and  the  principal  clerk  in  the  bank 
made  a  memorandum  of  such  direction.  This  memorandum  was 
mislaid,  and,  instead  of  making  the  investment,  the  bankers,  with- 
out the  defendant's  knowledge,  opened  a  new  account  with  the 
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defendant,  in  which  they  gave  him  credit  for  3002.  The  defen- 
dant, and  another  person,  his  partner,  had  a  joint  account  open 
with  the  bank,  in  which  no  notice  of  the  300/.  appeared.  The 
defendant  relied  on  the  investment  having  been  duly  effected, 
and  did  not  call  for  the  transfer  note,  or  make  any  other  inquiry ; 
and  he  was  ignorant  of  the  omission  to  invest  the  300/.  until  the 
16th  November,  1841,  when  Messrs.  Ridge  became  bankrupt. 
The  defendant  proved  the  deBt  of  300/.  under  the  fiat,  and  in- 
sisted, that,  under  the  circumstances,  he  was  not  bound  to  account 
for  more  than  the  dividend  which  he  should  receive  ;  for  the  em- 
ployment of  bankers  was  the  necessary  and  only  course  to  be 
taken  by  a  party  residing  in  the  country,  to  invest  money  in  the 
government  funds.    On  the  bill  of  the  cestuis  que  trust, 

Mr.  Romilly  and  Mr.  Bctgshawe  chiefly  pressed  the  argument 
of  the  delay  of  five  months,  without  any  inquiry  whether  the 
money  had  been  duly  invested. 

Mr.  Goodeve,  for  the  defendant,  submitted,  that,  having  sepa- 
rated the  money  from  his  own,  and  given  express  instructions 
in  writing  for  its  immediate  investment,  he  ought  not  to  be 
charged  with  the  accidental  default  of  the  bankers.  The  answer 
in  fact  showed,  that  although  there  was  a  loss,  yet  there  was  no 
breach  of  trust :  Wren  v.  Kirton{a)  and  Massey  v.  Banner.{b) 

*The  Yice-Ch  ANCELLoa  said,  that,  the  trust  fund  hav-  [*5571 
ing  been  paid  into  the  defendant's  hands,  he  could  dis- 
charge hitnself  only  by  showing  its  due  application ;  and  that  the 
period  of  five  months,  all  but  a  few  days,  having  elapsed  after 
the  deposite  of  the  money,  without  investment  and  without  in- 
quiry by  the  defendant,  he  was  answerable  for  the  loss  whict^ 
was  sustained.[l] 


Dkoibb  for  the  payment  by  the  defendant  of  the  300/.,  with  mtcrest,  at  4/.  pe^ 
cent.,  and  costs. 


(a)  U  Ves.  377.  (b)  IJ.  &  W.  241. 

[1]  A  testator  died  in  March,  1833,  and  in  January,  1834,  and  January,  1825^ 
the  ezecuton  and  trusteee  deposited  part  of  the  assets  ia  the  hands  of  ban]^en,  ^ 


657  CASES  IN  CHANCERY. 


1845  —Powell  y.  CockeMiL 


Powell  v.  Cogecerell. 

1845 :  8tb  and  9th  July.    1846 :  6tb  and  17th  March. 

A.,  by  will,  bequeathed  a  sum  of  stock  equally  between  B.  and  C.  B.  and  C,  by 
their  respeetiTe  wills,  bequeathed  their  respective  residnary  personal  estates 
(which  included  their  shares  of  the  stock)  among  their  childna,  and  appointed 
executors.  The  children  of  B.,  and  some  of  the  children  of  C,  filed  their  bill 
agrainst  the  executor  of  A.  to  recover  the  fund,  making  the  executors  of  B.  and 
C,  and  the  rest  of  the  children  of  C,  parties: — Held,  that,  although  the  snit 
was  mnUifarions,  yet,  as  it  had  been  Brought  to  a  hearing,  and  it  was  not  open  to 
the  objection  of  misjoinder,  the  Court  might,  if  it  thoaght  proper,  make  a  decree 
for  the  accounts  and  inquiries  preparatory  to  the  distribution  of  the  fund. 

That,  notwithstanding  the  bill  alleged  that  the  estate  of  B.  was  fully  administered ; 
and  that  the  parties  beneficially  interested  in  the  estate  were  parties  to  the  suit 
yet  the  executor  of  B.  was  a  party  against  whom  direct  relief  was  in  substance 
prayed,  and  he  was  not  therefore  a  party  to  be  served  with  a  copy  of  the  bill 
within  the  2dd  Order  of  August,  1841. 

J.  Powell,  a  lieutenant  in  the  East  India  Cotnpanjr's  service} 
by  his  will,  dated  1805,  bequeathed  an  annuity  of  600/.  to  his 
wife  for  her  life,  and  after  her  decease  an  annuity  of  1002.  to  H. 
Leadbeater,  his  wife's  brother,  and  gave  the  capital  which  would 
have  yielded  the  400/.  after  his  wife's  death,  and  the  capital 
which  would  have  yielded  the  100/.  after  the  death  of  H.  Lead- 
beater, to  his  brothers,  Joseph  and  Samuel  Powell,  in 
[•558]    equal  shares ;  and  the  testator  appointed  Sir  W.  •Paxton 
&  Co.,  and  two  others  his  executors.    The  will  was 
proved  in  1805,  in  the  Prerogative  Court  of  Canterbury,  by  H. 
Trail,  one  of  ihepartners  in  the  firm  of  Sir  W.  Paxton  &  Co. ;  but 
that  probate  was  afterwards  recalled,  and  probate  was,  in  1813, 
granted  to  Sir  William  Paxton  and  H.  Trail,  reserving  power  of 
making  the  like  grant  to  the  other  partners  in  the  firm,  and  the 
two  other  executors.    A  sum  of  16,666/.  13^.  4c/.,  consols,  was 

their  notes  carrying  interest ;  the  bankers  failed  in  Novembert  1825,  and  no  neces* 
sity  haTing  been  shown  for  such  deposits,  the  trustees  were  held  personally  respon- 
sible for  the  loss.  Darke  t.  Martynt  1  Beav.  525.  Where  trostees  haTing  con- 
tracted to  purchase  land,  sell  out  stock,  and  deposite  the  produce  at  a  banker's, 
when  the  purchase  seems  to  be  near  completion,  they  are  not  liable  to  make  good 
tht  money  if  the  bankers  fail.    France  t.  Woods,  Taml.  172. 
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purchased  by  the  executorS|  and  ultimately  transferred  into  the 
names  of  Sir  W.  Paxton  and  H.  Trail,'to  answer  the  annuity  of 
6002.  Sir  W.  Paxton,  H.  Trail,  and  the  two  other  executors, 
died,  leaving  Sir  Charles  Cockerell  the  only  surviving  partner  in 
the  firm  of  Sir  W.  Paxton  d&  Co.;  and,  in  1836,  Sir  Charles 
Cockerell  obtained  probate  of  the  will  of  James  Powell,  under 
the  power  reserved  by  the  former  grant.  The  executors  of  H. 
Trail  thereupon  transferred  the  16,666/.  13^.  4(1.  into  the  name 
of  Sir  Charles  Cockerell.  Sir  Charles  Cockerell  died  in  1837, 
and  his  will  was  proved  by  bis  executor,  Sir  C.  R.  Cockerell. 

Samuel  Powell  died  in  1814,  having,  by  his  will,  bequeathed 
all  his  property  for  the  benefit  of  his  sons,  his  daughter,  and  his 
daughter's  children,  and  appointed  J.  Wiimot  and  J.  Tudman 
his  executors.  J.  Wiimot  died  in  1840,  leaving  J.  Tudman  sur« 
viving. 

Joseph  Powell  died  in  1815,  having,  by  his  will,  after  giving 
an  annuity  to  his  wife,  bequeathed  all  the  residue  of  his  estate  to 
and  amongst  his  children  and  their  issue,  and  appointed  J.  Ackers, 
W.  Glover,  R.  Powell,  and  T.  Joynson,  his  executors.  Joynson 
survived  the  other  three  executors,  and  died,  having  appointed  J. 
W.  Glover,  J.  Glover,  and  J.  Johnson,  his  executors. 

The  widow  of  testator  James  Powell,  died  in  1843,  and  [*569] 
thereupon  13,333/.  65.  8c{.,consols,  became  liberated  and 
divisible  under  his  will.  The  bill  was  filed  by  the  children  and 
grandchildren  and  the  representatives  of  grandchildren  of  the  testa- 
tor's brother  Samuel,  and  by  some  of  the  children,  or  representatives 
of  the  children,  of  Joseph,  against  Sir  C.  R.  Cockerell, — the  two 
Glovers  and  Joynson,  (the  executors  of  J.  Tudman,  the  surviving 
executor  of  Samuel,)  and  other  children,  or  representatives  of 
children,  of  Joseph.  The  bill  alleged,  that  all  the  personal  estate 
of  Samuel  had  been  fully  administered  by  his  executors ;  and 
that  all  his  debts  and  legacies  had  been  paid ;  and  that  there  re- 
mained to  be  administered  of  his  estate  nothing  but  his  share  of  the 
said  sum  of  16,666/.  13^.  4cl.,  consols.  The  bill  also  alleged,  that 
all  the  debts  and  legacies  of  Joseph  had  been  paid  by  his  original 
executors,  and  that  tiie  defendants,  the  Glovers  and  Joynson,  had 
never  intermeddled  with,  or  received  or  applied  any  part  of  his 
estate.    I'he  bill  claimed  on  behalf  of  the  respective  plaintifiS| 
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various  aliquot  shares  of  the  13,3332.  6s.  8d, ;  and  prayed,  that 
the  rights  and  interests  Nof  the  plaintiffs,  and  all  other  parties 
therein,  might  be  ascertained  and  declared,  and  that  the  same 
might  be  paid  and  divided  amongst  the  parties  entitled  thereto. 

The  executors  of  the  surviving  executor  of  Joseph  Powell,  by 
their  answer,  said  they  believed  that  such  of  the  debts  of  Joseph 
as  had  been  claimed  and  established,  and  also  all  his  funeral  and 
testamentary  expenses,  had  been  paid ;  but  they  believed  that  all 
his  legacies  were  not  paid.  They  admitted  that  they  had  never  in- 
termeddled with  his  estate,  or  received  or  paid  any  part  of  it ;  but 

they  claimed  to  have  a  moiety  of  the  13,333/.  6s,  8(i.,  con- 
[*660]   sols,  paid  over  to  them  as  his  'personal  representatives,  for 

which  purpose  they  had  filed  a  bill  against  Sir  C.  R.  Cocker- 
ell,  which  had  been  subsequently  amended,  making  the  surviving 
executor  of  Samuel  a  party,  and  praying  a  general  account  of  the 
estate  of  the  original  testator.  The  other  defendants  (except  Sir 
C.  R.  Cockerell)  were  served  with  copies  of  the  bill  under  the 
23d  order  of  August,  1841,  and  a  memorandum  of  the  fact  of  such 
service  was  duly  entered  according  to  the  24th  order. 

Mr.  Walker  and  Mr.  CockereUf  for  the  bill. 

Mr.  Romilly  and  Mr.  Leach^  for  C.  R.  Cockerell,  submitted  to 
act  as  the  court  should  direct. 

Mr.  Rtissell  nnd  Mr.  Lloyds  for  the  legal  personal  representatives 
of  Joseph  Powell,  objected,  that  the  suit  was  unnecessary,  so  far  as 
it  related  to  the  estate  of  Joseph,  inasmuch  as  his  executors  had 
instituted  a  suit  against  Sir  C.  R.  Cockerell  alone,  to  recover  the 
moiety  of  the  13,333/.  6s.  3d.  stock,  to  which  the  estate  of  Joseph 
was  entitled.  The  sum  in  question  was  not  a  specific  part  of  the 
assets  of  Joseph,  to  the  distribution  of  which  the  executors  bad 
assented ;  but  it  was  a  part  of  his  general  assets  to  be  administer- 
ed by  them.  The  suit  of  the  executors  for  the  moiety  was,  there- 
fore, the  proper  suit  to  recover  the  fund  from  Sir  C.  R.  Cocker- 
ell ;  Smith  v.  Snow{a).    The  present  suit  was,  morever,  impro- 

(0)  3  Itfadd  10, 
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per  in  form ;  it  oould  not  be  eflectaally  prosecuted  without  ad- 
ministering three,  or^tltosttwoj  independent  estates  under 
the  same  decree, — estates  in  wbith  the  parties  *had  no  [*661J 
common  interestl  The  surviving  executor  of  Samuel, 
moreover^  WM  fi6i  before  the  court,  which  was  a  defect  fatal  to 
the  suit,  even  supposing  it  could  be  otherwise  sustained  in  its 
present  form. 

Mr.  Wood,  for  all  the  parties  beneficially  interested  under  the 
will  of  Joseph  Powell,  except  those  who  were  plaintiffs,  concur- 
red in  the  objections  of  the  executors,  and  insisted,  moreover,  that 
there  was  a  misjoinder  of  plaintiffs.  Many  of  the  plaintiffs  were 
entitled  under  the  will  of  Samuel  Powell,  and  they  had  no  in* 
terest  in  the  estate  of  Joseph,  and,  therefore,  no  right  to  make  the 
legatees  of  Joseph  defendants  to  their  suit«  This  was  an  objec- 
tion which  might  be  sustained  at  the  hearing :  Bill  v.  Cure- 
ton.{a) 

Mr.  Walker,  in  reply,  referred  to  the  case  of  Hutchinson  r. 
TotDnsend,{b)  in  which  Lord  Langdale  had  disapproved  of  dis- 
tinct suits  for  aliquot  parts  of  the  same  trust  fund,  although  such 
suit  were  apparently  sanctioned  by  Smith  v.  Snow.  The  sur- 
viving executor  of  Samuel  was,  in  fact,  a  mere  formal  party. 
The  allegation  in  the  bill  was,  that  the  esu^te  of  Samuel  was  fully 
administered,  and  there  was  therefore  nothing:  for  the  executor 
to  do.  The  answer  of  the  representatives  of  Joseph  showed  that 
his  estate  was  in  the  same  position  as  that  of  Samuel.  The 
Court,  after  au  inquiry  for  its  own  satisfaction,  as  to  the  debts  and 
legacies  of  Joseph  and  Samuel,  could  decree  the  payment  of  the 
fund  to  the  cestuis  que  trust.  The  plaintifis  were  competent  to 
waive,  and  were  willing  to  waive  the  general  account  of  the 
estate  of  Samuel  Powell. 

•Vice-Chancellor  :— This  is  a  bill  which  embraces  [•562] 
the  objects  of  three  distinct  suits.    It  is  a  bill  againA  Sir 

(o)  2  Myl.  &  K.  503.  (fi)  2  Keen,  670. 
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C.  R.  Cockerell  for  an  account  of  a  trust  fund,  which  trust  fund, 
in  his  hands,  in  the  events  which  have  happened,  has  become 
part  of  the  respective  estates  of  Samuel  Powell  and  Joseph  Pow- 
ell. The  bill  is  by  persons  beneficially  interested  in  the  estate 
of  Joseph  for  their  shares  of  the  fund,  and  by  those  beneficially 
interested  in  the  estate  of  Samuel  for  their  shares  of  the  fund. 
Practically,  there  is  no  doubt,  if  the  parties  wish  to  have 
their  rights  d\sposed  of  in  the  most  economical  way,  it  very 
often  happens  that  the  matters  of  several  suits  may  be  com- 
bined in  one  bill.  It  is  often  for  the  interest  of  the  parties 
interested  that  it  should  be  so.  At  the  same  time,  I  have  no  doubt 
that  any  of  the  parlies  might  have  demurred  to  this  bill  original- 
ly. It  appears  to  me  that  Sir  C.  R.  Cockerell  might,  upon  the 
allegations  in  the  bill,  have  objected,  that  he  was  accountable 
only  to  the  personal  representatives  of  Joseph  and  Samuel ;  and 
the  representatives  of  Joseph  and  Samuel  might  have  objected  in 
respect  of  the  accounts  to  be  taken  of  the  estate  of  the  other,  each 
party  declining  to  be  involved  in  a  suit  for  taking  accounts  in 
which  he  had  no  interest :  they  might  perhaps  further  have  ob- 
ectedto  this  frame  of  suit,  on  the  ground  that  accounts  might 
be  directed,  and  further  directions  be  reserved  until  those  accounts 
should  have  been  taken,  which  accounts,  from  the  death  of  par- 
ties, there  might  be  no  one  to  prosecute.  The  parties,  however, 
did  not  demur ;  aud  the  rule  of  the  Court  is,  that,  where  a  party 
does  not  demur  for  multifariousness, — whether  there  is  any  such 
rule  in  the  case  of  simple  misjoinder,  I  do  not  say, — but  when 

the  party  does  not  demur  for  multifariousness,  it  is  not  an 
[*563]    objection  which  he  can,  as  of  right,  insist  upon  at  *the 

hearing.  At  the  hearing  of  the  cause,  it  very  generally 
happens  that  one  of  the  mischiefs  of  multifariousness  has  been 
incurred,  and,  if  there  is  no  future  evil  to  be  incurred  by  it,  there 
is  no  reason  why  the  Court  should  not  exercise  a  discretion  in 
making  or  refusing  to  make  a  decree.(a)  I  think,  therefore,  I  have, 
in  this  case,  a  discretion  either  to  make  a  decree  or  not :  there  is 
one  commo^subject  in  which  all  the  parties  are  interested, — that 
of  recovering  from  Sir  C.  R.  Cockerell  the  entire  fund  which  is 


(a)  See  Benton  ▼.  Hadfitld,  4  Hare,  32. 
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to  be  distributed  between  the  two  estates  ;  that  is  a  common  link 
which  unites  the  two  estates  of  Joseph  and  Samuel.  As  the  ob- 
jection of  multifariousness  was  not  taken  by  demurrer,  and  Sir 
C.  R.  Cockerell  did  not  object  to  the  money  being  distributed  in 
this  suit,  it  appears  to  me  I  may  now  consider  it  as  a  suit  which 
has  come  to  a  hearing  in  a  state  in  which  the  Court  may  deal 
with  it.[l] 

With  respect  to  the  alleged  misjoinder,  1  do  not  deny  that,  in 
some  views  of  this  case,  a  difficulty  might  have  arisen ;  but,  as 
the  accounts  of  Samuel's  estate  are  waived,  the  only  further  in- 
quiry is,  whether  one  set  of  plaintiffs  are  the  parties  really  entitled. 
The  case  then  comes  to  this:  it  may  be  treated  as  a  bill  by  the 
parties  claiming  the  beneficial  interest  in  Joseph's  estate,  against 
the  executor  of  Joseph,  and  Sir  C.  R.  Cockerell;  and  Sir  C.  R. 
Cockerell  does  not  object  to  bring  the  money  into  Court.  It  ap- 
pears to  me,  therefore,  that,  without  doing  any  injustice,  1  may 
make  the  decree ;  reserving  the  question  how  the  costs  of  the 
suit  are  ultimately  to  be  disposed  of,  in  case  it  shall  appear  that 
any  costs  have  been  unnecessarily  incurred. 

The  only  remaining  question  is,  whether  a  copy  of 
•the  bill  can  in  this  case  be  properly  served  on  the  repre-  [*564] 
sentative  of  Samuel.  I  am  of  opinion,  that  the  plaintiff 
cannot  in  thcit  manner  have  the  benefit  of  the  suit  as  against  the 
representative  of  Samuel.  This  is  clearly  several  suits  combined 
in  one ;  but  there  is  no  equity,  even  in  this  frame  of  suit,  to  have 
a  decree  against  Sir  C.  R.  Cockerell  for  payment  of  the  money 
directly  to  the  beneficial  claimants.  The  decree,  in  substance, 
must  be  a  decree  for  payment  to  the  representatives  of  Samuel 
and  Joseph,  and  that  those  representatives  shall  account  over. 
That  constitutes,  in  substance,  direct  relief  to  be  had  against  these 
parties ;  and  the  fact  of  the  several  matters  being  joined  in  one 
suit  does  not  make  any  difference.  The  23d  Order  is  confined 
to  cases  where  the  party  is  one  against  whom,  in  substance,  no 
decree  of  the  Court  could  be  made.  It  does  not  apply  to  the 
present  case.  * 

The  representative  of  Samuel  may,  if  he  be  so  advised,  appear 

[1]  See  caaee  cited  ante  p.  40,  n.  3  ;  Egan  v.  ileenan,  Flan.  &.  Kel.  44. 
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and  consent  to  a  decree.  If  he  declines  to  do  this,  it  rather  con- 
firms  nny  opinion,  that  it  is  a  case  in  which  he  ought  to  be  served 
with  a  subpoena  in  the  usual  way. 


Caubb  to  stand  oyer»  with  liberty  to  amoDd  the  bill  by  prayiDc^  proc^n  afminsC 
J.  Tudmao,  the  surviving  representative  of  Samuel  Powell. 


A  defendant  served  with  a  copy  of  the  original  bill  under  the  S3d  Order  of  Angust» 
1841,  did  not  enter  an  appearance.  At  the  hearing,  leave  waa  given  to  amend 
the  bill}  by  adding  parties :  the  same  defendant  was  served  with  a  copy  of  the 
amended  bill,  and  thereupon  he  appeared  and  demurred : — HM,  on  motion,  that 
the  demurrer  of  the  defendant  in  the  stage  to  which  the  cause  had  arrived,  was 
irregular,  and  must  be  taken  off  the  file. 

Sept.  3Qth. — The  bill  was  amended,  by  adding  John  Tudman 
as  a  defendant,  and  praying  process  against  him  in  the  ordinary 
form.  The  other  defendants,  who  had  been  served  with  copies 
of  the  original  bill,  were,  on  the  29th  of  January,  1846,  serred 
with  copies  of  the  amended  bill. 

[*565]  •1846 :  Feb.  21^/.— Five  of  the  defendant's  children,  or 
representatives  of  children,  and  residuary  legatees  of 
Joseph  Powell,  who  had  been  served  with  copies  of  the  original 
and  amended  bill,  appeared  to  the  amended  bill  oa  the  10th  of 
February,  and  put  in  their  general  demurrer  thereto  on  the  21st 
of  February,  for  want  of  equity,  and  multifariousness. 

The  plaintiffs  gave  notice  of  motion,  that  the  demurrer  might 
be  taken  off  the  file  for  irregularity. 

March  6th. — Mr.  Walker  and  Mr.  Cockerell,  for  the  motion, 
relied  on  the  26th  Order  of  August,  1841,  whereby  a  defendant, 
duly  served  with  a  copy  of  the  bill,  is  declared  to  be  bound  by  all 
the  proceedings  in  the  cause,  in  the  same  manner  as  if  he  had 
appeared  to  and  answered  the  bill ;  from  which  it  followed,  that 
he  must  be  bound  by  the  leave  to  amend  given  at  the  hearing. 
They  also  yrged  the  inconvenience  of  admitting  a  new  defence 
to  be  entered  into  at  so  late  a  stage  of  the  cause.  The  Orders 
XVI  (s.  6)  and  XXXVII  of  May,  1846,  provided,  that  a  defend- 
ant, entering  an  appearance  more  than  twelve  days  after  the  ser- 
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vice  of  the  copy,  is  thereby  bouad  by  all  the  proceedings  in  the 
cause,  unless  the  Court  should  otherwise  direct.  The  twelve 
days  should  be  reckoned  from  the  service  of  the  copy  of  the  ori- 
ginal bill.[lj 

Mr.    Wood  and  Mr.  Lloydj  for  the   demurring    defendants, 
said,  that  the  argument  founded  on  the  Orders  XVI  (s.  5)  and 
XXXVII  of  May,  1S45,  was  inapplicable  to  this  case;  if 
that  argument  could  be  sustained,  *it  was  the  appearance    [*366] 
which  was  irregular.    The  plaintifl^  ought,  in  that  case, 
to  have  moved  to  discharge  the  appearance,  which  they  had  not 
done.    The  defendants,  probably,  did  not  appear  in  the  former 
steps  of  the  cause,  relying  on  the  defects  of  the  suit  from  the  ab- 
sence of  the  representatives  of  Samuel.     They  might  have  been 
advised  that  no  decree  could  be  made  in  a  suit  so  framed.    It 
does  not  therefore  follow,  that  where  an  amendment  has  been 
made,  and  the  suit  has  been  rendered  so  effectual,  that,  if  not  re- 
sisted, the  purpose  of  the  suit  may  be  accomplished,  the  defend- 
ants may  not  then  appear,  and  adopt  every  mode  of  defence  by 
which  the  suit  could  have  been  originally  met.    New  defendants, 
who  are  for  the  first  time  added  to  a  bill,   by  leave  given  at  the 
hearing  of  the  cause,  are  not  bound  by  the  decision  of  the  Court, 
granting  that  leave  in  their  absence.    They  are  not  precluded 
from  taking  any  line  of  defence  which  they  could  have  adopted 
at  the  institution  of  the  suit,  if  they  had  then   been  defendants. 
[Vice  Chancellor. — If  the  new  defendants  could  demur  on  the 
ground  suggested,  would  it  therefore  follow,  that  the  defendants 
who  were  previously  on  the  record  could  also  demur?]  The  true 
analoory  is  between  these  demurring  defendants  and  new  parties, 
and  not  between  them  and  the  defendants  who  appeared  at  the 
hearing.    The  difficulty  in  the  way  of  the  demurrer  of  the  old 
defendants  was,  that,  having  previously  answered  the  bill,  the 
answer  overruled  the  demurrer:  Ellice  v.   Ooodson,{a)    The 
objection  does  not  apply  to  parties  who  have  never  answered ; 

(a)  3  Myl.  &,  Cr.  653. 

[2]  The  orden  of  August,  1841 ,  will  be  found  in  Cr.  Jt  Ph.  366  et  ieq.    For  those 
of  May,  1845,  tee  7  Beav.  xi  «f  teq. 
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and,  under  the  new  practice,  founded  upon  the  Order  XXXYII 
of  August,  J  841,  even  the  old  defendants  are  relieved  from 

[•567]  the  difficulty  which  formerly  prevented  •a  demurrer  to  an 
amended  bill.    But  the  cases  on  the  point  show,  that  the 

mode  of  trying  the  propriety  of  the  demurrer  is  by  setting  it 

down  to  be  argued,  and  not  by  motion  to  take  it  off  the  6le. 

Another  objection  to  this  motion  is,   that  the   plaintiffs  have 

waived  their  objection  to  tiie  demurrer  by  taking  an  office  copy 

of  it :  Sidgier  v.  Tyte.{a) 

Vice-Chancellor  : — Under  the  will  of  James  Powell,  who 
died  in  October,  1S05,  his  brothers  Joseph  and  Samuel  became 
eventually  entitled,  in  equal  shares,  to  a  sum  of  13,333/.  6^.  8(/., 
part  of  16,666/.  Vis.  4d.  consols,  which  had  been  set  apart  to 
provide  for  an  annuity  during  the  life  of  Elizabeth  Powell,  the 
widow  of  testator.  The  widow  died  in  1 S43.  The  defendant 
Sir  C.  R.  Cockerell  is  the  personal  representative  of  James  Pow- 
ell. Samuel  Powell,  one  of  the  brothers,  died  in  1814,  and  the 
defendant  John  Tugman  is  his  personal  representative.  Joseph 
Powell,  the  other  brother  of  the  testator,  died  in  1815,  and  the  de- 
fendants J.  W.  Glover,  J.  Glover,  and  J.  Joynson  are  his  personal 
representatives.  The  plaintiffs  and  the  defendants  in  the  cause, 
other  than  Sir  C.  R.  Cockerell,  John  Tugman,  J.  W.  Glover,  J. 
Glover,  and  J.  Joynson,  are  the  parties  now  beneficially  inter- 
ested in  the  13,333/.  6^.  8d.  stock,  under  the  wills  of  Joseph 
and  Samuel  Powell  respectively.  The  bill  was  filed  against  the 
above-nanr  ed  defendants,  except  Tugman,  on  the  22d  April,  1844, 
and  prays,  '*  that  the  rights  and  interests  of  the  plaintiffs,  and  of 
all  other  parties,  in   the  sum  of  13,333/.  6^.  8d.  consols,  may 

be  ascertained  and  declared  by  the  decree  of  the  Court  ; 
[*568]    *and  that  all  proper  accounts,  and  all  necessary  and 

proper  inquiries,  may  be  taken  and  made  by  and  under 
the  direction  of  the  Court,  for  the  purpose  of  asc^riaining  who 
the  persons  are  who  are  entitled  to  such  sum,  and  in  what  shares 
and  proportions ;  and  that  the  said  sum  of  13,3^3/.  65.  Sd.  consols, 
and  the  dividends  accrued  thereon  since  the  death  of  Elizabeth 
Powell  the  widow,  may  be  secured  in  this  Court,  and  paid  and 

(a)  11  Vei  202. 
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divided  between  and  amongst  the  plaintiffs  and  the  other  parties 
entitled  thereto,  according  to  their  respective  rights  and  interests 
therein." 

The  defendants,  the  executors  of  James  Powell  and  of  Joseph 
Powell,  were  served  with  the  subpoena  to  appear  and  answer  the 
bill.  The  other  defendants  were  served  with  copies  of  the  bill 
under  the  23d  Order  of  August,  1841.  The  defendants  who 
were  served  with  the  subpcsna  appeared  and  answered  the  bill. 
The  defendants  who  were  served  with  copies  of  the  bill  did  not 
enter  an  appearance  in  the  common  form,  or  a  special  appearance. 
The  cause  came  on  to  be  heard  in  July,  1845.  On  that  occasion 
I  thought  I  could  not  administer  the  fund  in  question  without 
having  John  Tugman,  the  executor  of  Samuel  Powell,  a  party  to 
the  cause,  and  I  ordered  the  cause  to  stand  over,  with  liberty  to 
the  plaintiffs  to  amend  the  bill  by  making  John  Tugman  a  party. 
The  bill  has  since  been  amended  pursuant  to  the  order,  and  John 
Tugman  has  been  made  a  defendant.  The  defendants,  who  had 
been  previously  served  with  a  copy  of  the  original  bill,  were 
served  with  a  copy  of  the  amended  bill.  They  have  since  entered 
an  appearance  to  the  amended  bill,  and  have  filed  a  general  de- 
murrer. The  plaintiffs  have  moved  to  take  the  demurrer  off  the 
file  for  irregularity,  and  the  question  1  ha\ie  to  decide  is,  whether 
the  demurrer  was  regularly  filed  or  not ;  and  I  am  of  opinion  that 
that  question  must  be  answered  in  the  negative. 

•To  explain  the  grounds  upon  which  I  have  come  to  [•569] 
this  conclusion,  1  will  first  suppose  that  the  demurring 
parties  had  been  served  with  a  subposna  to  appear  and  answer  the 
bill,  instead  of  a  copy  of  the  bill,  and  had  appeared  and  answered 
the  satne,  and  appeared  also  at  the  hearing  of  the  cause.  Could 
parties,  defendants,  in  such  circumstances,  have  filed  a  demurrer 
to  the  amended  bill  without  the  special  leave  of  the  Court  ?  I 
think  not.  Where  a  bill  is  amended,  under  the  general  practice 
of  the  Court,  before  the  cause  is  at  issue,  and  a  demurrer  is  filed 
thereto,  and  the  only  objection  to  the  demurrer  is  that  the  defen- 
dant has  answered  the  original  bill,  it  may,  perhaps,  be  right  to 
hold  that  the  demurrer  should  be  set  down  for  argument.  In 
such  a  case  there  is  nothing  in  the  stage  of  the  proceedings  alone 
to  make  the  demurrer  irregular.    The  judgment  of  the  Court  has 
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not  been  exercised  upon  the  case,  and  the  plaintiff  is  under  no  re- 
striction as  to  the  nature  or  extent  of  his  amendments;  and  it  is 
clear  (as  in  the  case  put  by  Lord  Eldon  in  Ritchie  v.  Aylwinji^a) 
and  by  Lord  Cottenham  in  Ellice  v.  Goodson{b\ )  that  the  plain- 
tiff may,  by  his  amendments,  have  so  altered  the  case  made  by 
the  original  bill  as  to  make  the  demurrer  proper,  notwith- 
standing the  demurring  defendant  may  have  answered  the  ori- 
ginal bill ;  and,  whenever  that  may  be  the  case,  it  may  be  pro- 
per to  hold  that  the  demurrer  should  be  set  down  for  argument. 
But  the  same  observation  cannot,  I  think,  be  applied  to  a  case  in 
which,  at  the  hearing  of  the  cause,  the  plaintiff  is  allowed  to 
amend  his  bill  under  an  order  of  the  Court,  for  the  purpose  only 
of  adding  a  party  to  it.  In  that  case  the  parties  have  had  the  op- 
portunity, which  the  practice  of  the  Court  allows  them,  of  mak- 
ing their  case  upon  the  pleadings,  and  proving  it  in  evi- 
[•570]  dence.  When  the  Court,  at  the  hearing,  allows  the  bill  *to 
be  amended  by  adding  parties,  the  order  does  not  enable 
the  plaintiff  to  alter  the  case  which  is  before  the  Court  at  the  time 
the  order  is  made.  It  only  enables  the  plaintiff  to  bring  before 
the  Court  a  new  party,  whose  presence  is  necessary  to  the  deci- 
sion upon  that  same  case.  If  the  plaintiff  (amending  his  bill) 
confines  himself  within  the  scope  of  the  order,  the  cause,  as  re- 
gifrds  the  old  defendants,  will  come  on  again  for  hearing  upon 
precisely  the  same  case  as  before.  To  hold  that  a  defendant  may, 
as  of  course,  demur  to  a  bill  in  such  circumstances,  would,  as  it 
appears  to  me,  be  attended  with  the  most  serious  inconvenience. 
If  in  such  a  case  the  defendant  might  demur,  it  seems  to  follow 
of  necessity  that  he  might  plead  or  answer ;  and  if  he  might 
plead  or  answer,  I  do  not  see  how  to  deny  him  the  right  of  going 
into  evidence.  If  such  a  practice  were  allowed,  a  defendant 
might,  by  answer,  simply  object  that  the  suit  was  defective  for 
want  of  parties,  or  make  that  objection  a  part  of  his  defence ;  and 
if  leave  *to  amend  by  adding  parties  were  given  at  the  hearing, 
he  might  recommence  his  defence  de  novoj  by  pleading  or  an- 
swering or  demurring  to  the  bill,  as  he  might  have  done  in  the 
earlier  stages  of  the  cause.    No  one  can,  I  believe,  recollect  such 

(a^  15  V«i.  79.  (h)  3  Myl.  &.  Cr.  653. 
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a  course  being  allowed  or  even  taken.  I  have  inquired  of  sev- 
eral of  the  officers  of  the  Court  as  to  the  practice,  and  they  are  not 
aware  of  any  precedent  for  such  a  course,  and  they  consider  it  to 
be«  irregular.  The  truth  is,  that  the  proceeding  is  inapplicable 
to  the  stage  at  which  the  suit  has  arrived,  when  the  cause  is  at 
issue,  and  publication  has  passed,  and  the  suit  is  brought  to  the 
hearing. 

>'o  injustice  can  possibly  follow  from  this  conclusion.  At  the 
hearing,  the  parties  who  are  then  before  the  Court  may  object 
that  the  case  is  one  in  which  leave  to  add  a  party  by 
amendment  ought  not  to  be  granted,  or  ^granted  only  [*671] 
upon  terms.  But,  if  the  objection  be  not  then  taken,  or 
the  Court,  notwithstanding  the  objection,  thinks  proper  to  grant 
the  leave  without  conditions,  that,  I  conceive,  decides  that  the  old 
defendants  are  to  try  the  cause  after  the  bill  is  amended  in  the 
same  plight  as  before,  except  that  it  will  be  tried  in  the  pre- 
sence of  the  new  defendant.  If  the  plaintiff^  under  such  an 
order,  should  alter  the  record  in  a  manner  not  authorized  by 
the  order,  the  defendant  may  move  to  take  the  amended  bill  off 
the  file. 

The  same  observation  applies  to  a  party  who  has  been  served 
with  a  copy  of  the  bill  and  has  not  appeared.  The  25th  Order 
expressly  provides,  that  he  shall  be  bound  "  in  the  same  man- 
ner^ as  if  he  had  appeared  and  answered.  In  this  case,  there- 
fore, it  appears  to  me  that  the  demurrer,  whether  good  or  bad 
upon  argument, — for  the  present  purpose  I  assume  it  would 
be  good, — is  an  irregular  proceeding,  and  must  be  taken  off  the 
file. 

I  was  referred  to  the  case  of  Sidgier  v.  Tyte^{a)  as  an  authority 
that  the  taking  of  an  office  copy  of  the  demurrer  precluded  the 
plaintiffs  from  making  this  motion.  In  that  case,  the  plaintiff 
before  he  took  the  office  copy  of  the  defendant's  answer,  had  two 
courses  open  to  him :  he  might  have  accepted  the  answer  and 
prosecuted  the  suit  in  the  ordinary  way,  or  he  might,  disregard- 
ing the  answer,  have  proceeded  to  take  the  bill  pro  canfesso. 
Lord  Eldon  held,  that  by  taking  the  copy  he  had  elected  to  take 

(a)  11  Ves.  203. 


671  CASES  IN  CHANCERY. 

1846  —Powell  V.  Cockerell. 

the  former  course.  That  has  no  application  to  the  case  before 
me.  I  look  upon  this  demurrer  as  a  form  of  defence  inappli- 
cable to  the  stage  of  the  proceedings  at  which  the  cause  has  ar- 
rived.[3] 

Cotta  of  a  moUoo  may  be  g^iven,  alihough  the  notice  off  tnotion  does  not  ask  thai 
the  order  may  be  made  with  costs. 

[•572]        'Mr.  Walker  asked  for  the  costs. 

Mr.  Lloyd  said,  that  the  notice  of  motion  did  not  ask  for 
costs. 

The  Vice-Chancellor  said  that  did  not  signify.  It  had  for 
a  long  time  been  considered  unimportant  whether  the  costs  were 
mentioned  in  the  notice.  This,  however,  was  a  new  point.  It 
was  not  a  case  for  giving  costs  against  the  defendants.  The 
plaintiff's  costs  would  be  costs  in  the  cause.[4] 

[3]  The  plaintiff  amended  his  bill  after  the  defendant  bad  answered ;  by  hit 
amendments  changing  the  nature  of  the  case.  Sbadwell,  V.  C.  **  My  opinion  is 
that,  inasmneh  as  there  is  a  transmutation  of  the  nature  of  the  case  by  the  amend* 
ments,  the  first  and  right  thing  is  to  consider  it  in  the  same  manner  as  if  it  were  a 
new  bill :  and  the  mere  fact  that  the  defendant  has,  by  bis  former  answer,  an- 
swered that  which  is  part  of  the  formal  groundwork  both  of  the  original  case  and 
of  the  new  case  introduced  by  amendment,  is  not  a  reason  why  I  should  not  allow 
the  demurrer  to  the  amended  bill :  and  I  shall  allow  it  accordingly."  Cresy  t. 
Bewin,  (Nov.  1842,)  13  Sim.  354,  affirmed  by  the  Lord  Chancellor,  Oct  1843 ; 
and  see  Htnly  r.  Stone,  4  Beav.  389. 

[4]  As  to  the  question  of  costs,  see  Cherry  v.  Bovltbeet  4  Myl.  &.  Cr.  448, 449 ; 
Brook»  V.  Purton,  Cr.  &,  Fh.  239  ;  Hope  y.  Hopet  3  BeaT.  323  ;  Robey'r.  WhiU- 
wood,  7  Beay.  80. 
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Attorney  General  v.  Welsh. 

1844 :  26th  and  31st  Jaly,  and  22d  Aagraflt. 

By  an  agreement  made  in  1794,  a  plot  of  land  and  certain  premises  thereon,  sitna* 
ted  in  Oldham-street,  Liverpool,  were  Tested  in  trustees,  to  be  used  as  a  place  of 
religious  worship  "  according  to  the  ordinances,  rules  and  forms  of  the  Church  or 
Kirk  of  Scotland,"  and  a  subsequent  conveyance  was  made  of  the  same  land  and 
premises  to  the  trustees, "  to  be  for  ever  therealler  appropriated  and  used  as  a  place 
of  divine  worship,  according  to  the  doctrines  and  discipline  of  the  Church  of  Scot- 
land." The  premises  were  thenceforward  occupied  as  such  place  of  worship, 
and  the  office  of  minister  or  pastor  of  the  congregation  was  filled  from  time  to 
time  by  licentiates  of  the  Chprch  of  Scotland,  who  were  ordained  and  inducted 
by  presbyteries  in  Scotland.  In  1833,  a  Lancashire  Scottish  Church  Presbytery 
was  formed,  to  which  the  Oldham -street  congregation  united  themselves,  and 
the  Lancashire  Presbytery,  and  other  presbyteries  in  England  in  1836,  united 
themselves  into  an  English  synod,  which  synod  was  in  1839  recognized  by  the 
General  Asembly  of  the  Church  of  Scotland.  In  1842,  a  licentiate  of  the  Church 
of  Scotland  by  license  from  the  Presbytery  of  Greenock,  was  ordained  and  in- 
ducted aa  minister  of  the  Oldham-street  church,  according  to  the  presbyterian 
forms,  by  the  Lancashire  Presbytery.  In  1843,  certain  ministers  and  members 
of  the  Church  of  Scotland  adopted  the  name  of  the  Free  Church,  and  seceded 
from  the  Established  Church,  and  were  declared  by  that  church  to  be  no  longer 
ministers  thereof.  The  English  synod  declared  its  disapproval  of  the  conduct  of 
the  Established  Church  of  Scotland,  and  its  sympathy  with  the  Free  Church, 
recognizing  the  latter  as  a  sister  church,  and  resolving  to  interchange  ministers 
therewith.  The  minister  of  the  church,  and  the  trustees  of  the  premises,  in 
Oldham-street,  co-operated  with  the  seceders,  by  allowing  ministers  of  the  Free 
Church  to  officiate  in  the  church  in  Oldham-street,  and  the  minister,  who  waa 
deprived  of  his  license  by  the  Presbytery  of  Greenock,  also  continued  to  officiate : 
— Held,  upon  motion,  that  the  minister  and  the  trustees  had  departed  from  the 
tmsts  created  by  the  original  contract  upon  which  the  premises  in  Oldham-street 
were  vested  in  them  ;  and  that  the  Court  would  interfere  by  injunction,  before 
the  hearing,  to  prevent  the  premises  in  Oldham-street  from  being  used  otherwise 
than  as  a  place  of  religious  worship  on  the  model  of  the  Church  of  Scotland,  aa 
eatablished  by  law. 

This  was  an  information  and  bill.    The  relators  and  plaintiffs 
were  four  of  the  trustees  and  shareholders  of  a  plot  of 
land,  and  a  building  thereon  called  the  Scotch  *Kirk,  in    [*573] 
Oldham-street,  Liverpool,  which  land  had  been  purchas- 
ed, and  building  erected  for  the  purpose  of  divine  worship.    The 
defendant  Joseph  Rodger  Welsh  was  the  minister  or  pastor  of 
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the  said  kirk,  or  the  congregation  who  met  therein  for  public 
worship.  The  other  defendants  were  six  of  the  shareholders 
of  the  premises,  and  some  of  such  six  defendants  were  the  re- 
maining trustees.  The  prayer  was,  that  it  might  be  declared 
by  the  Court,  that  tlie  premises  comprised  in  an  indenture  of 
feoffment  of  tlie  26th  of  February,  1827,(a)  and  the  bniidiogs 
called  the  Scotch  Kirk  erected  thereon,  are  subject  to  trusts  for 
the  appropriation  of  the  same  as  a  church  or  place  of  public  reli- 
gions worship  on  the  model  of  the  Church  of  Scotland,  and  in 
as  strict  connection  with  the  said  church  as  in  law  or  practice  can 
be  made ;  and  that  no  minister  or  other  person  is  qualified  for  or 
competent  to  exercise  the  office  of  minister  or  pastor  of  the  said 
kirk,  without  being  a  licentiate,  and  a  recognized  minister  of  the 
said  Church  of  Scotland,  and  in  full  communion  therewith,  and 
without  receiving  ordination  as  the  minister  of  the  said  Scotch 
Kirk,  from  a  presbytery  in  Scotland  of  the  said  Church  of  Scot- 
land ;  and  that,  if  necessary,  Joseph  Rodger  Welsh  might  be  re- 
moved from  the  said  office  of  minister  or  paator  of  the  said  kirk 
by  the  decree  of  this  Court ;  and  that  it  might  be  declared,  that, 
under  the  circumstances  therein  set  forth,  the  defendants,  Hugh 
Craig,  &c.,  had  been  guilty  of  a  breach  of  the  trusts  upon  which 
the  said  Scotch  Kirk  and  premises  are  vested  in  the  trustees 
thereof,  and,  if  necessary,  that  they  might  be  removed  and  pro- 
per directions  given  for  the  appointment  of  fit  and  proper  persons 
to  be  trustees  of  the  said  buildings  and  premises ;  and  for  an  in- 
junction to  restraiu  such  breach  of  trust. 
[*574]  *A  motion  for  the  injunction  was  made  in  the  form 
stated  in  the  judgment.  The  facts  upon  which  the  ap- 
plication was  made  and  resisted,  sufficiently  appear  upon  the 
judgment  and  the  notes  subjoined. 

Mr.  BomiUysLud  Mr.  Rolt^  for  the  informant  and  plainttfis,  re- 
lied upon  the  separation  of  the  body  styled  the  <*  Free  Church* 
from  the  Church  established  by  law  in  Scotland,  and  on  the  fact 
that  Mi.  Welsh  had  adhered  to  the  former  body,  and  had  thereby 

(a;  Infra,  p.  580,  m.  («). 
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become  separated  from  the  latter.(a)    The  relators  disclaimed  all 
objection  to  Mr.  Welsh  on  any  other  ground. 

*Mr.  Bethell  and  Mr.  Bazalgette^  for  the  defendants,  [*575j 
argued  that  the  opinions  entertained  by  Mr  Welsh,  with 
respect  to  recent  differences  in  the  established  Church  of  Scotland 
on  the  subject  of  lay  patronage,  were  of  no  more  importance  than 
were  his  opinions  on  any  pointof  speculative  philosophy ;  that  such 
differences  could  in  practice  only  arise  in  Scotland  from  the  con- 
nection of  the  Church  with  the  state  in  that  country,  and  could 
not  have  any  place  in  Presbyterian  churches  in  England.  That 
the  conformity  of  Mr.  Welsh  and  the  Presbyterian  churches  in 
England  with  the  established  Church  of  Scotland  ought  to  be 
tried,  not  by  their  opinions  on  novel  subjects  of  popular  agitation, 
but  by  their  adherence  to  the  same  standards  of  faith  and  prac- 

(d)  The  affidavits  on  this  point  stated,  that,  some  time  in  or  previous  to  the 
year  1843,  certain  ministers  and  members  of  the  Church  of  Scotland  signed  a  deed 
of  demission,  repudiating  their  connection  with  the  establislied  Charch  of  Scotland 
and  relinquishing  the  pastoral  charges  then  held  by  them,  and  such  deed  of  demis- 
sion having  been  accepted  by  the  General  Assembly  of  the  Church  of  Scotland,  the 
subscribers  thereto  were  declared  by  the  Gnneral  Assembly  to  have  ceased  to  be 
ministers  of  that  Church ;  that  such  seceders  had  formed  themselves  into  a  body 
styled  the  <<  Free  Church  ;  "  that  Mr.  Welsh,  and  some  of  the  trustees,  sharehold- 
ers, and  members  of  the  congregation  in  Oldham-street,  had.  in  various  ways,  in- 
dieaied  a  prtftrence  of  i\i9  Free  Church,  upon  the  points  of  difference  between 
them  and  the  Scotch  establishment,  and  had  frequently  allowed  the  pulpit  of  the 
kirk  to  be  used  by  preachers  of  the  Free  Church,  who  were  seceders  from  the  estab- 
lishment, and  had  recommended  and  allowed  collections  on  their  behalf,  and  had 
also  allowed  such  persons  to  administer  the  sacrunients,  which,  according  to  the 
doctrine  and  discipline  of  the  Scotch  establishment,  could  only  be  done  in  any  kirk 
or  place  of  worship  in  connection  therewith,  by  ministers  in  full  communion  with 
the  Church  of  Scotland,  established  by  law ;  that,  in  consequence  of  the  adherence 
of  Mr.  Welsh  to  the  "  Free  Church,"  and  of  his  having  abandoned  his  connection 
with  the  Church  of  Scotland,  in  manner  aforesaid,  proceedings  were  duly  in^ititu- 
ted  against  him  iu  respect  thereof,  before  the  Presbytery  of  Greenock,  in  Scotland, 
(of  which  he  was  then  a  licentiate,)  and  the  said  proceedings  terminated  by  a  sen- 
tence of  the  said  Presbytery,  duly  made  and  pronounced  against  him  on  the  3d  of 
April,  1844,  whereby  he  was  deprived  of  his  license  and  of  his  status  as  a  minister  ^ 
of  the  Church  of  Scotland  ;  and  he  is  not  now  a  licentiate  of  the  said  church. 

It  did  not  appear  whether,  according  to  the  doctrine  and  discipline  uf  the  Scotch 
establishment,  Mr.  Welsh,  or  the  other  seceders,  had  become  excommunicute,  or 
whether  the  effect  was  merely  the  deprivaiiou  of  miuisterioi  functions. 
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tice,  namely,  the  Westminster  Confession  of  Faith ;  the  Larger 
and  Shorter  Catechisms ;  and  the  Directory  of  public  worship ;  ac- 
cording to  which  standards  the  doctrine  and  discipline  of  all  the 
Presbyterian  churches  in  Scotland  and  England  were  formed  and 
governed.  In  other  respects,  neither  the  actual  nor  the  contem- 
plated connection  between  the  Presbyterian  church  in  Scotland 
and  England  was  anything  more  than  that  which  might  and 
usually  did  exist  between  independent  churches  in  friendly  com- 
munication with  each  other.  And  even  if  a  difference  had  ex- 
isted, yet,  according  to  the  rules  of  Presbyterian  Church  govern- 
ment recognized  by  the  established  Church  of  Scotland,  the 
only  jurisdiction  to  which  Mr.  Welsh  was  subject,  or  to  which 

he  owed  ecclesiastical  obedience,  was  the  Lancashire 
[•576]    ♦Scottish  Church  Presbytery,(a)  and  to  the  jurisdiction 

of  that  body  the  defendants  in  all  respects  submitted. 

Aug,  22d, — Yice-Chancellor: — This  was  an  application, 
upon  motion,  for  an  injunction  to  restrain  the  defendant  Joseph 
Roger  Welsh  from  occupying  or  using  the  pulpit  of  the  Scotch 
church,  in  the  pleadings  mentioned,  and  from  preaching  or  teach- 

(a)  The  facts  on  which  this  argument  depended,  as  stated  by  the  affidavits,  wera 
these : — Until  the  establishment  of  the  Lancashire  Scottish  Church  Presbytery  ia 
1833,  {infra,  p.  581,  note  (a),)  there  was  no  local  presbytery  embracing  Uie  kirk 
in  Oldham-street ;  and  that,  since  the  formation  of  that  presbytery,  it  became  the 
only  proper  presbytery  to  act  in  respect  of  the  ordination  and  induction  of  ministen, 
and  other  spiritual  matters  relating  to  the  churches  and  congregations  forming  part 
of  it,  situated  within  its  bounds.  In  like  manner,  the  synod  of  the  Presbyterian 
Church  in  England,  when  formed,  {infra,  p.  582,  note  (6),)  became  the  proper 
and  competent  body  for  the  transaction  of  all  the  matters  respecting  churches  and 
congregations  within  its  bounds,  to  which,  according  to  the  principles  of  the  Scotch 
establishment,  the  jurisdiction  and  power  of  synods  extend.  The  General  Assem- 
bly of  the  Church  of  Scotland,  by  the  language  of  their  act  of  deliverance  of  May, 
1839,  clearly  recognized  the  English  synod  as  independent  and  supreme  within  its 
own  boundaries.  In  this  state  of  things,  Mr.  Welsh,  in  1842,  after  his  call  to  be 
minister  of  the  kirk  of  Oldham-street,  was  ordained  and  inducted  to  that  paslonl 
charge,  by  the  Lancashire  ScoUish  Church  Presbytery ;  and,  by  an  agreement  then 
signed  by  Mr.  Welsh  and  the  trustees  of  the  kirk,  the  former  agreed  to  be  subject 
in  all  matters  of  doctrine  and  discipline  to  the  Lancashire  Presbytery,  whose  de- 
cision should  be  binding,  subject  to  an  appeal  to  the  synod  of  the  Presbyterian 
church  in  England i  in  all  cases  in  which  such  an  appeal  .would  be  cognixable  by  a 
synod  in  Scotland,  if  the  case  had  occurred  within  its  bounds. 
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ing  in  any  manner  in  the  said  church,  and  from  officiating  in  any 
manner  as  the  minister  or  pastor  thereof;  and  also  for  an 
injunction  to  restrain  the  defendants  Hugh  Craig,  ^Robert  [*577] 
Baird,  William  Donald,  John  Eason,  John  Greenshields, 
and  John  Nichol,  from  allowing  the  use  of  the  pulpit  of  the  said 
church  to  any  person,  and  from  allowing  any  person  to  preach 
or  teach  as  minister  in  the  said  church,  not  being  a  licentiate  and 
recognized  minister  of  the  Church  of  Scotland,  and  from  allow- 
ing the  premises  comprised  in  the  indenture  of  feoffment  in  the 
pleadings  mentioned,  or  any  part  thereof,  to  be  used  in  any  man- 
ner otherwise  than  as  and  for  a  place  of  public  religious  worship 
on  the  model  of  the  Church  of  Scotland,  and  in  as  strict  connec- 
tion with  the  said  church  as  by  law  or  practice  it  can  be  made. 

The  Scotch  church  mentioned  in  the  notice  of  motion  is  situa- 
ted in  Old  ham-street,  Liverpool,  and  was  some  time  since  erected 
by  a  voluntary  association  of  persons  who  together  contributed 
to  the  expense  of  erecting  it,  as  well  as  of  purchasing  first  a  lease, 
and  afterwards  the  fee  simple  in  the  land  upon  which  the  church 
stands.  The  information  and  bill  was,  upon  my  suggestion, 
amended  by  consent  at  the  hearing  of  the  motion,  and,  as  it  is 
now  framed,  purports  to  be  filed  by  the  plaintiffs  on  behalf  of 
themselves  and  all  other  shareholders  in  the  church  in  question, 
except  the  defendants,  who  consist  of  Mr.  Welsh,  the  present 
minister  of  the  church,  and  six  persons  being,  with  others,  trus- 
tees of  the  church  for  the  body  of  shareholders. 

The  plaintiff's  equity  (staled  in  general  terms)  is,  that  whereas 
the  church  in  question  is,  by  the  contract  between  the  cestuis  que 
trusts,  (the  shareholders,)  devoted  to  one  purpose ;  Mr.  Welsh,  the 
minister,  the  trustees,  who  are  defendants,  and  certain  of  the 
shareholders  in  the  church,  are  wrongfully  devoting  it  to  another 
and  different  purpose.  The  defendants  have  met  the 
plaintiffs'  •case  in  three  ways : — First,  the  defendants  in-  [*578J 
sist,  that  the  use  of  the  church,  of  which  the  plaintiffs 
complain,  is  no  departure  from,  but  in  strict  accordance  with,  the 
original  purpose  to  which  the  church  was  devoted;  secondly,  if 
that  point  be  not  conclusively  established  by  the  evidence  now 
before  the  Court,  that  the  case  is  not  one  in  which  the  Court 
should  interfere  upon  motion  before  the  hearing;  and,  thirdly, 
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that  the  case  is  one  in  which  all  the  shareholders  are  interested, 
and  that  all  should  therefore  be  parties  to  the  suit ;  and  that  no 
sufficient  case  is  stated  in  the  bill  why  any  of  such  shareholders 
should  be  omitted. 

To  this  last  objection  I  feel  obliged  to  yield.  Lord  Cottenbam 
did  a  great  deal,  both  by  decision  and  by  general  orders,  to  re- 
lieve suitors  from  the  inconvenience  of  loading  the  record  with 
numerous  parties ;  but  I  have  reason  to  know  that  Lord  Gotten 
ham,  in  doing  so,  did  not  found  himself  upon  any  theoretical  ob- 
jection to  the  ordinary  rule,  that  all  persons  interested  in  a  suit 
should  be  parties  to  it ;  but  upon  the  necessity  of  modifying  rales 
(even  when  theoretically  perfect)  where,  in  their  application  to 
particular  cases,  they  would  practically  work  a  denial  of  jus- 
tice.[l]  The  general  rule  remains;  and  a  plaintiff,  who  would 
excuse  himselffrom  its  application  in  a  partictilar  case,  must  show 
a  sufficient  reason  for  doing  so.  This,  T  think,  the  plaintiffs  in 
the  present  case  have  not  done.  Consistently  with  the  case  made 
in  that  respect  by  the  record,  the  plaintiffs  miglit,  without  any 
practical  inconvenience,  or  at  least,  without  any  such  inconve- 
nience as  would  justify  a  departure  from  the  ordinary  rule,  have 
made  defendants  all  the  shareholders  who  oppose  the  plaintiffs, 
and  perhaps  also  all  who  take  part  with  them.  Sixteen  share- 
holders is  the  largest  number  of  defendants  this  case  would  re- 
quire, and  the  number  may  be  much  less.  The  case,  un- 
[•579]  doubtedly,  *may  be  otherwise ;  but  the  onus  is  on  the 
plaintiffs,  who  seek  to  avoid  the  general  rule,  to  bring 
their  case  within  the  exceptions  to  it :  that,  I  think,  the  plaintiffs 
have  not  done.  But  I  give  no  opinion  as  to  tbo  proper  mode  of 
framing  the  bill  in  case  it  should  appear  (the  whole  body  of  share* 
holders  being  divided)  that  each  class  of  disputants  is  too  numer- 
ous to  admit  of  all  who  constitute  either  class  being  made  parties. 
I  think  further,  that  this  is  a  case  in  which  the  bill  should  be 
amended  in  respect  of  parties  before  the  motion  is  decided.[2j 

[11  Taylor  V.  Salmon,  4  Myl.  &.  Cr.  141,  143;  WaUworth  v.  Holt,  id.  635; 
Richardson  v.  Hastings,  7  Beav.  323. 

[2]  As  to  the  question  of  parties,  see  Harvey  v.  Harvey  1 4  Beav.  215  ;  Richardson 
V,  Hastings,  7  Beav.  323  ;  Powell  v.  Wright,  id.  449,  450  ;  Hawkins  v,  Hawkins, 
I  Hare,  546« 
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Having  come  to  that  conclusion^  it  is  not^  in  strictness,  regular 
that  I  should  give  any  opinion  upon  the  merits  of  the  case ;  but| 
having  been  reqii&sted  by  both  plaintiffs  and  defendants  to  state 
my  opinion  upon  the  merits,  (whatever  conchision  I  might  come 
to  upon  the  question  of  parties,)  in  order  to  save  them  the  ex- 
pense and  delay  of  bringing  the  case  a  second  time  before  me, 
I  will  not  refuse  to  do  so  in  a  case  in  which,  after  three  days'  ar- 
gument, it  is  improbable  that  a  second  discussion  of  the  case 
would  lead  to  any  change  in  my  opinion. 

First,  then,  I  am  clearly  of  opinion,  that,  according  to  tf^e  ori- 
ginal intention  of  the  founders  of  the  church,  evidenced 
by  the  articles  of  the  lOlh  October,  1794,(a)  *by  the  sub-    [*680] 
sequent  deeds  of  1827,(a)  and  the  uninterrupted  usage  in 

(a)  Ad  Bgreemaiit  under  seali  dated  the  10th  October,  1794,  made  between  R. 
JackaoD,  Ac,  the  partiea  who  had  purahaaed  the  aaid  plot  of  land,  of  the  first  part ; 
D.  M'Clore,  dtc,  the  propooed  truateea  of  the  laid  kirk,  of  the  second  part ;  and 
the  several  other  persons  whose  names  were  therennto  subscribed,  and  seals  af- 
fixed, being  the  subscribers  to  the  said  kirk,  of  the  third  part ;  and  thereby,  after 
recitiog,  among  other  things,  that  the  partiea  thereto  of  the  first  part  had  some 
time  ago  porchased  from  J.  Bold,  &.C.,  a  piece  of  land,  aitoate  in  Oldham-streeti 
and  held  by  lease  nnder  the  corporation  of  Liverpool,  for  the  term  of  three  lives 
and  twenty  years,  whereon  they  had  erected  a  chapel  or  edifice  for  divine  worship* 
according  to  the  rules  and  forms  prescribed  by  the  Kirk  or  Church  of  Scotland,  it 
was  agreed,  that  the  aforesaid  piece  of  land,  with  the  building  thereon,  should  be 
ooBveyed  to  the  partiea  thereto  of  the  second  part,  their  executors,  administrators, 
and  asaigns,  during  the  continuance  of  the  said  terms  of  lives  and  years  and  of  any 
ranewed  lease  or  leases  which  might  thereafter  be  granted  thereof  to  them,  their 
•xeeutors,  &c.,  upon  trust,  that  they  and  the  survivor  and  survivors,  &c  ,  should 
permit  and  Buffer  the  said  chapel  or  building  to  be  used,  occupied,  or  enjoyed,  as  a 
place  of  religious  worship,  according  to  the  ordinances,  rules,  and  forms  of  the 
Church  or  Kirk  of  Scotland. 

(a)  The  first  of  theoe  waa  an  indenture  of  feoffment,  dated^the  26th  of  Februaryi 
1827,  whereby  the  corporation  of  Liverpool  conveyed  th^  premises  in  fee  to  the 
trustees  of  the  kirk,  (therein  named,)  to  have  and  to  hold  the  said  piece  of  land, 
with  the  kirk  or  chapel  thereon  erected,  unto  and  to  the  only  proper  use  and  be- 
hoof of  the  said  trustees  duly  constituted  for  the  said  kirk  or  chapel,  their  heirs, 
successors,  and  assigns,  for  ever,  to  the  intent  nevertheless  that  the  inheritance 
in  fee  aimple  in  poasession  of  and  in  the  said  hereditaments  and  premises,  with  the 
appnrtenancea,  might  and  should  vest  in  the  said  trustees,  their  heirs,  successors, 
and  assigns,  on  the  cxpreas  condition,  that  the  said  edifice,  and  any  improvement 
or  extension  thereof,  and  any  new  buildings  to  be  erected  on  the  said  land,  should 
ba  for  ever  thereafier  appropriated  and  used  as  a  place  of  divine  worship,  accord- 
ing to  the  doctrines  and  discipline  of  the  church  of  Scotland. 
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the  appointment  of  ministers,,  being  licensed  by  presbyteries  in 
Scotland,  and  of  no  other  ministers,  the  trusts  require  that  the 
church  be  devoted  to  purposes  corresponding  in  the 
[*581]  strictest  manner  with  *the  established  Church  of  Scot- 
land. I  do  not  mean  that  this  church,  necessarily,  is  sub- 
ject to  the  jurisdiction  of  any  ecclesiastical  superior  locally  situ, 
ated  in  Scotland ;  but  that  it  should,  in  every  other  respect, 
correspond  with  a  church  locally  situated  in  Scotland,  subject 
to  the  jurisdiction  of  a  Scotch  presbytery  and  other  judicatories 
there,  and  in  strict  communion  with  Ihe  established  Church  of 
Scotland. 

I  think  further,  that  the  establishment,  in  April,  1833,  of  the 
"  Lancashire  Scottish  Church  Presbytery,"(a)  and  the  subsequent 

There  were  two  other  deeds  of  the  same  date  ;  one,  a  declaration  of  trost,  by 
the  trustees  named  in  the  indenture  of  feoffment  to  the  same  effect ;  the  other,  a 
declaration  with  regard  to  the  allotment  of  shares,  and  disposition  of  the  funds  to 
arise  from  pew-rents ;  this  deed  also  provided,  that  the  election  of  minister,  the  ap- 
pointment of  new  trustees,  and  all  the  appointments  connected  with  the  kirk,  (ex- 
cept such  as,  according  to  the  ^rovernment  of  the  established  Church  of  Scotland, 
would  belong  to  a  kirk  session,)  the  annual  auditory  of  accounts  and  the  disposition 
of  tbe  annual  surplus,  &c.,  belonged  to  the  shareholders,  and  should  remain  in 
them,  or  thefr  representatiTes,  notwithstanding  the  full  payment  of  their  sub- 
scriptions out  of  the  kirk  funds ;  and  that  the  trustees  should  always  be  chosen 
from  amongst  them. 

(a)  The  Lancashire  congregations  in  communion  with  the  Scotch  Kirk,  in  1833, 
united  themselves  into  a  presbytery  by  the  name  of  the  "  Lancashire  Scottish 
Church  Presbytery."  Amongst  the  rules  for  the  government  of  this  presbytery  at 
the  time  of  its  formation,  it  was  provided :  2.  That  the  principles  and  laws  on  which 
this  presbytery  is    formed,  and  shall  be  conducted,  are  those  of  the  established 
Church  of  Scotland,  so  far  as  the  circumstances  of  the  congregaUons  admiL    3, 
That  this  presbytery  shall  assert  no  authority  over  the  ministers,  elders,  or  members 
of  their  respective  congregations,  wh\ch  may  interfere  with  any  peculiar  articles  in 
their  respective  constitution.    5.  That  this  presbytery  shall  exercise  oTer  its  mem- 
bers such  inspection  and  discipline  as  is  competent  to  similar  courts  in  Scotland,  so 
far  as  the  general  restrictions  of  the  third  article  may  permit    6.  That  this  prss- 
bytery  shall  especially  endeavor  to  support,  strengthen,  and  multiply  congregations 
around,  in  connection  with  the  Church  of  Scotland.    8.  That  the  several  congre- 
gations shall  be  considered  as  connected  with  this  presbytery,  until  their  respective 
sessions  shall,  in  consequence  of  an  act  of  their  own,  give  in  a  written  statement* 
stating  their  resolution  of  withdrawmg  from  connection  with  the  presbytery ;  it 
being  of  course  understood  that  the  presbytery  shall  have  the  power  of  diasolviog 
the  connection,  according  to  the  laws  and  usages  of  tbe  Chorch  of  Scotland.    9. 
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formation,  in  May,  183G,  of  the  "  Synod  of  the  Pres- 
byterian Chureh  in  England,"  in  •connection  with  the    [•582] 
*•  Church  of  Scolland,'*(«)  were  not  intended  to  have,  and 
could  not  have  the  effect  of  varying  the  trusts  of  the  church  in 
question.    On  the  contrary,  the  circumstances  attending  the  con* 
stitution  of  that  presbytery,  the  memorial,  in  1835,  from  the  pres- 
byteries in  England  to  the  General  Assembly  of  the  established 
Church  in  Scotland,  the  subsequent  formation  of  the  synod  in 
England,  in  pursuance  of  the  recommendation  of  the  General 
Assembly  in  answer  to  that  memorial,  the  act  of  deliverance  of 
the  General  Assembly  in  May,  1839,  the  subsequent  proceedings 
of  the  synod  in  England,  and  the  pastoral  letter  of  the 
15th  April,  1840,(6)  •confirm  in  the  clearest  manner,  the    [•583] 

That  the  moderator  of  this  presbytery  shall  be  appointed  aacording  to  the  laws  and 
practice  of  the  Church  of  Scotland. 

(a)  In  1835,  the  Lancashire  Scottish  Church  Presbyteryr  and  the  other  similar 
presbyteries  in  England,  addressed  a  memorial  to  the  General  Assembly  of  tha 
Churohof  Scotland,  pray ingr  to  be  placed  in  more  intimate  connection  with  the 
Ciinrcb  of  Scotland  than  they  then  stopd ;  and  in  answer  to  snch  memorial,  the 
General  Assembly  recommended  the  memorialists  to  form  themaelves  into  a  synod 
on  principles  in  accordance  with  the  constitution  and  laws  of  the  Church  of  Scotland, 
whereupon  the  General  Assembly  would  enter  into  such  communication  as  would 
distinctly  mark  their  recognition  as  a  branch  of  the  established  Church  of  Scotland. 
In  consequence  of  this  recommendation,  the  Lancashire  Scottish  Church  Presby- 
tery, and  other  similar  presbyteries  in  England,  in  1836,  formed  themselves  into  it 
synod,  and  resolved  unanimously  "  that  the  synod  adopt  in  the  fullest  and  most  un- 
qualified manner  the  standards  of  the  Church  of  Scotland,  as  to  form  of  worship, 
doctrine,  discipline,  and  government."  The  synod  was  afterwards  recognized  by 
tb«  General  Assembly  of  the  Church  of  Scotland,  and  a  deliverance  given  by  that 
church  on  the  21st  of  May*  1839,  the  EngUsh  synod  being  called  **  The  Synod  of 
the  Presbyterian  Church  in  England  in  connection  wjth  the  Church  of  Scotland." 

(6)  The  English  synod,  in  April,  1840,  addressed  a  pastoral  letter  to  its  several 
congregations,  which  contained  this  passage:  '*  There  is  still  another  reason  for 
gratitude,  which  must  not  be  omitted.  The  applications  which  had  for  a  series  of 
sevea  years  been  made  to  the  General  Assembly  of  the  Church  of  S^sotlaod,  for  a 
closer  connection  with  that  venerable  body,  have  lately  been  responded  to  in  a 
spirit,  the  kindness  of  which  cannot  be  mistaken.  Brotherly  coneem  fior  your  wel- 
fare has  been  expressed,  a  channel  of  yearly  intercourse  has  be^n  opened,  the 
privilege  of  ooansel  and  advice  has  been  conatJtutionallyoifered  ;  nor  is  it  reckoned 
one  of  the  least  auspicious  tokens  of  good  feeling  and  future  concord^  that  the 
General  Assembly  has  appointed  some  of  its  most  distinguished  members  to  attend 
our  meeting  at  Newcastle,  and  impart  to  oa  the  benefit  of  their  wladom  and  ^jp^n 
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Tiew  which  I  take  of  the  trusts  of  the  Oldham-street  church. 
Adverting  to  the  importance  attached  in  argument  to  the  Lanca- 
shire Presbytery,  by  whose  decisions  Mr.  Welsh  considers  himself 
bound,  I  may  refer  particularly  to  the  5th,  6ih,  and  8th  Arti- 
cles,(a)  for  regulating  the  proceedings  of  that  presbytery. 

In  1S42,  a  vacancy  occurred  in  the  ministry  of  the  Oldham- 
street  church,  and  Mr.  Welsh,  being  a  licentiate  of  the  Scotch 
Presbytery  of  Greenock,  was  called  by  the  congregation  of  the 
Oldham-street  church,  and  was  ordained  thereto  by  the  Lanca- 
shire Presbytery ;  and,  until  the  decision  in  the  Auchterarder 
Case  in  the  House  of  Lords,(&)  everything  proceeded  in  the  old 
and  established  course. 

Now,  of  that  decision  I  may  observe,  that  it  was,  in  its  nature 
declaratory.  It  introduced  no  alteration  into  the  established 
Church  of  Scotland.  It  decided  what  the  existing  position  of  the 
established  Church  of  Scotland  was  in  the  particulars  involved 
in  that  decision.  And,  consequently^  I  must  hold  that  each  in- 
dividual shareholder  in  the  Oldham-street  chtirch  has  a 
[•584]  right  to  'insist  that  that  church  shall  be  devoted  to  pur- 
poses corresponding  with  a  Scotch  church  locally  situ- 
ated in  Scotland,  and  in  strict  communion  with  the  established 
Church  of  Scotland. 

Another  point  I  think  equally  clear,  namely,  that  I  must,  upon 
the  evidence  in  this  case,  hold,  that  the  Lancashire  Presbytery, 
the  synod  in  England,  Mr.  Welsh,  the  trustees  who  are  defend- 
ants, and  all  the  shareholders  who  agree^nd  take  part  with  them, 
are  to  be  considered  as  identified  with  the  seceders  from  the  es- 
tablished Church  of  Scotland,  and  as  parties  who,  for  the  purpose 
of  the  motion,  must  be  treated  as  identified  with  what  is  now 
termed  the  Free  Church  of  Scotland. 

ence.  Thus  an  iBtercourse  has  ^en  began  which  is,  we  trast,  destined,  nnder  the 
the  divine  blessing,  to  increase  every  year  in  cordiality,  and  to  prove  profitable  to 
both  portions  of  the  chorch." 

(a)  Ante,  p.  581,  u.  (a.) 

(6)  The  PreMbyiery  of  Au§hterarder  and  othert  r.  The  Earl  of  Kinnoul,  and 
the  Rev.  Robert  Young,  6  CI.  Sl  Fin.  646.  See  also  Robertson's  Report  of  the 
Auchterarder  Case,  2  vols.  And  see,  arising  from  the  same  matter,  Ferguton  v 
Earl  of  Kinnoul,  I  Bell's  Appeal  Cases,  (Scotch,)  662. 
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At  this  point  the  struggle  begins.  The  defendants  say,  that 
the  question  of  nonintrusion  is  purely  speculative  as  regards  a 
proprietary  church  in  England  like  the  Oidham-street  church  ; 
and  that  it  involves  no  questions  of  doctrine,  discipline,  or  prac- 
tice. And  if  that  view  of  the  case  could  be  supported,  it  would 
furnish  a  strong  argument  against  any  order  being  made  upon 
this  motion.  But  I  cannot,  upon  tha  evidence  now  before  me, 
take  that  view  of  the  case. 

If  I  am  to  form  my  opinion  upon  the  non-intrusion  question 
from  what  has  taken  place  in  Scotland,  I  should  find  it  impossi- 
ble to  come  to  the  conclusion  that  a  man,  who  had  devoted  his 
property  to  the  purpose  of  religious  worship  according  to  the  or- 
dinances, rules,  and  forms  of  the  established  Church  of  Scotland, 
was  not  wronged,  if  the  trustees  to  whom  he  had  entrusted  the 
execution  of  that  purpose  should  secede  from  the  established 
Church  of  Scotland,  join  the  Free  Church,  and  fill  the  pulpit  of 
the  church  of  which  they  were  trustees  with  none  other 
than  the  ministers  of  the  Free  Church.  Ministers  'of  the  [•585] 
established  church,'  who  had  been  ordained  to  benefices 
before  the  question  of  non-intrusion  so  much  agitated  the  church, 
and  who  then  held  such  benefices,  have  thought  it  their  duty,  at 
the  sacrifice  of  great  temporal  advantages,  to  secede  from  the  es- 
tablished church  only  because  that  church  has  submitted  to  the 
judicial  determination  of  the  highest  legal  tribunal,  being  a  lay  tri- 
bunal. But  it  is  not  necessary  to  go  into  that  question*  The  Eng« 
lish  synod  has  solemnly  declared,  that  it  "deeply  deplored  that  the 
Church  of  Scotland,  as  by  law  established,  should,  either  by  tacit 
acquiescence,  or  by  overt  act,  have  submitted  to  the  exaction  and 
usurpation  of  the  civil  power  in  spiritual  matters,  which  the  synod 
could  not  regard  in  any  other  light  than  as  a  sinful  concession 
and  compromising  of  most  sacred  principles,  and  a  grievous  dire- 
liction  of  duty  before  God,  against  which  they  were  bound  to 
protest  and  lift  up  testimony. ''(a)    In  addition  to  this,  the  same 

(a)  Resolotion  of  the  EogUsh  synod,  held  at  Berwick-upon-TM^eed,  on  the  16th 
of  April,  1844.  At  thii  meeting,  the  connection  of  the  synod  with  the  Church  of 
Scotland,  as  by  law  established,  was  determined  and  dissolved  ;  and  it  was  resolved 
that  the  name  of  the  synod  shoald  be  altered,  by  omitting  the  words  **  in  connection 
with  the  Chareh  of  Scotland,"  and  tliat  the  same  shonid  be  called  and  known  aad 
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synod  declared,  that  it  cordially  recognized  the  Free  Church  of 
Scotland  as  a  sister  church,  and,  in  effect,  recognized  that  church 
as  its  sole  ecclesiastical  coadjutor,  if  not  superior.  Such,  I  think, 
is  the  plain  effect  of  the  resolutions  of  the  English  synod  of  the 
16th  of  April,  1844.    Now,  to  those  resolutions,  I  must,  upon  the 

evidence  before  me,  consider  the  Lancashire  Presbytery 
[*686]    a  party ;  and  as  Mr<  Welsh  and  the  other  ^defendants, 

and  iliose  shareholders  who  take  part  with  them,  insist 
that  the  Lancashire  Presbytery  (notwithstanding  what  I  must 
consider  its  secession)  is  the  spiritual  superior  by  which  Mr. 
Welsh  and  the  congregation  are  to  be  governed,  I  must  consider 
those  parties  as  adopting  the  opinions  upon  the  non-intrusion 
question  which  the  English  synod  has  so  strongly  expressed,  and 
making  themselves  parties  to  the  resolutions  I  have  referred  to^ 
In  consequence  of  the  resolutions  of  the  English  synod,  the 
General  Assembly  of  the  Church  of  Scotland  has  dissolved  its 
connection  with,  that  synod,(a)  and  has  also  (in  the  exercise  of  its 
general  jurisdiction)  deprived  of  their  status,  as  ministers  of  the 
established  Church  of  Scotland,  the  ministers  who  have  seceded 
from  ihe  established  church  and  joined  the  .Free  Church.  After 
this,  Mr.  Welsh,  with  the  concurrence  of  the  defendants  and  such 
of  the  shareholders  as  take  part  with  them,  has  permitted  (and 
now  contends  for  the  propriety  of  the  act)  ministers  of  the  Free 
Church  of  Scotland,  who,  as  he  distinctly  admits^  have  lost  their 
status  as  ministers  of  the  established  Church  of  Scotland,  to  fill 
his  pulpit  in  Oldham-street,  and  also  to  administer  the  sacraments 
in  that  church.     Mr.  Welsh  has  also  been  deprived  of  his  license 

distiDgaished  by  the  name  of  "  The  Synod  of  Uie  Presbyterian  Church  in  Eugland.** 
Other  resolultoDS  were  also  passed  at  the  same  synod,  declaring  its  independence  ; 
its  recognition  of  the  Free  Church  of  Scotland  as  a  sister  church ;  and  its  readiness 
to  allow  translations  of  ministers  and  probationers  from  one  dhurch  to  the  other. 

(a)  At  the  General  Assembly  of  the  Church  of  Scotland,  held  in  May,  1644,  it 
was  referred  to  a  committee  to  take  into  consideration  the  state  of  the  Scottish 
Church  in  England  ;  and  upon  the  report  of  the  committee,  that  the  body  thereto- 
fore known  as  the  Synod  of  the  Presbyterian  Church  in  England,  in  connection 
with  the  established  Church  of  Scotland,  had  repudiated  that  connection,  and  upon 
their  recommendation  that  the  act  of  assembly  recognizing  that  synod  should  be 
repealed, — ^the  said  act  of  assembly  was  repealed  accordingly* 
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by  ihe  Presbytery  of  Greenock,  and  is  no  longer  a  licentiate  of 
the  Church  of  Scotland.(6) 

•I  do  not  think  it  necessary  on  the  present  occasion  that  [*o87\ 
I  should  decide,  how  far  a  person,  once  lawfully  ordained 
by  the  established  Church  of  Scotland,  is  to  be  considered  as  re- 
taining the  benefit  of  that  ordination  after  the  church  which  or- 
dained him  has,  by  lawful  process,  deprived  him  of  his  status  as 
a  minister  of  that  church  ;  nor  what  is  the  effect  of  depriving  a 
minister  of  his  license  after  ordination.  Upon  these  points,  I  will 
only  observe,  that  I  cannot  thitik  the  precise  and  positive  aver- 
ment contained  in  the  affidavit  of  Mr.  Cummings,  and  others,  as 
to  the  effect  of  depriving  a  minister  of  his  license,  is  answered  by 
the  general  averment  of  Mr.  Welsh,  that  a  license  "  is  virtually 
superseded  by  ordination  ;"  and  that  I  think  the  acts  of  the  Gen- 
eral Assembly,  found  in  pages   813,  349,    454,  455, (a)  have 

(h)  See  ante,  p.  574  n.  (a.)  The  affidavit  of  one  of  the  elden  of  the  church  in 
Oldham^treet,  who  had,attended  divine  worship  there  from  its  opening  until  1831, 
and  had  since  continued  to  he  a  shareholder,  stated  that  not  only  ministers  of  the 
established  Church  of  Scotland,  but  ministers  of  various  other  denominations,  the 
Scotch  secession,  Baptists,  English  Independents,  and  Irish  Presbyterians,  had  been 
in  the  habit  of  occasionally  preaching  and  ministering,  and  had  from  time  to  time 
preached  and  ministered  in  the  church  in  Oldham -street,  without  any  objection 
having  been  taken  thereto  ;  and  the  ministers  of  that  congregation  had  in  like  man- 
ner been  in  the  habit  of  preaching  and  ministering  in  the  meeting-houses  of  such 
other  denominations,  also  without  objection.  Mr.  Campbell,  a  minister  of  the  Scotch 
Presbyterian  Church  in  Manchester,  and  clerk  of  the  Lancashire  Scottish  Church 
Presbytery,  by  his  affidavit,  stated  that,  before  1799,  ministers  of  "  another  ortho- 
dox  communion"  were  permitted  to  preach  and  teach  in  the  churches  of  the  estab- 
lished Church  of  Scotland;  that  in  1799,  such  ministerial  connection  was  forbiddea 
by  an  act  of  the  General  Assembly,*  which  act  was  rescinded  in  1842,  and  re-en- 
acted in  1843 ;  but  that  such  ministerial  communion  was  not  opposed  to  the  doc 
trine  or  discipliue  of  the  established  Church  of  Scotland,  as  declared  by  her  stand- 
ards of  faith. 

(a)  *<  Acts  of  the  General  Assembly  of  the  Church  of  Scotland.  1638-1842. 
Reprinted  from  the  original  edition,  under  the  superintendance  of  the  Church  Law 
Society.  Vol.  II.  Edinburgh,  1843."  The  passages  referred  to  are  subjoined  in 
chronological  order.  "  When  the  Presbytery  are  satisfied  with  all  the  pieces  of 
his  trials,  before  they  grant  him  the  license  he  is  by  the  moderator  to  be  grively 
admonished  of  the  weight  of  the  work,  and  exhorted  to  a  suitable  deportment,  and 
likewise  he  is  solemnly  to  promise  due  obedience  to  that  Presbytery,  and  other  ju- 
dicatories of  the  Church  ;  he  is  to  give  satisfaction  of  the  orthodoxy  of  his  princi- 
ples ;  not  only  as  to  the  doctrine,  but  as  to  the  discipline,  worship,  and  government 
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an  important  bearing.  1  have  made  no  use  of  '^  Hill's 
[•588]    *Practice,"  because  1  do  not  consider  it  as  regularly  in 

evidence. 
[*5S9]        *The  grounds  upon  which  I  think  this  Court  is  bound 

to  interfere  are,  first,  that  by  the  original  contract  be- 
tween the  cestui  que  trusts,  the  established  church  of  Scotland 
was  the  agreed  model  upon  which  the  Oldham-street  church  was 
founded ;  secondly,  that  the  established  Church  of  Scotland  has 
undergone  no  change,  but  remains  as  a  model  the  same  as  it  was 

of  this  Chnrch,  and  is  to  subtcribe  the  Confenion  of  Faith  according  to  the  acts  of 
the  General  Assembly."  Acts  of  the  General  Assembly,  1705,  Chapter  111. 
Sect.  2,  CI.  8. 

Extract  from  **  Qaestions  to  be  pat  to  all  Probationers  for  the  Holy  Ministry  be- 
fore they  be  licensed  to  preach  the  Gospel." 

"  6(0.  Do  you  promise  that  yoa  shall  follow  no  divisive  course  from  the  present 
establishment  of  this  Church  ? 

<*  7mo.  Do  you  renounce  all  doctrines,  tenets,  or  opinions  whatsoever,  contrary 
to  or  inconsistent  with  the  said  doctrine,  worship,  and  government  of  this  Church  1 

'*  Boo.  Do  you  promise  that  .you  will  subject  yourself  to  the  several  judicatories 
of  this  Church,  and  are  you  willing  to  subscribe  to  these  things?"  Id.  1711. 
Chap.  X. 

Extract  from  "  Questions  to  be  put  to  Ministers  at  their  Ordination.*' 

'*5to.  Do  you  promise  to  submit  yourself  willingly  and  humbly,  in  the  spirit  of 
meekness,  unto  the  admonitions  of  the  brethren  of  this  Presbytery,  and  to  be  subject 
to  them,  and  all  other  Presbyteries  and  superior  judicatories  of  this  Church,  where 
God,  in  his  Provideno,  shall  c^si.  yuur  lot;  and  that,  acordiog  to  your  power, 
you  shall  maintain  the  unity  and  peace  of  this  Church  against  error  and  schism, 
notwithstanding  of  whatsoever  trouble  or  persecution  may  arise ;  and  that  you 
shall  follow  no  divisive  courses  from  the  present  established  doctrine,  worship,  disci- 
pline, and  government  of  this  Church?"    Id.  1711.  Chap.  X. 

"  llmo.  The  General  Assembly,  judging  it  fit  that  the  same  method  shall  be 
followed  in  all  Presbyteries,  as  to  questions  put  to  and  engagements  taken  of  proba- 
tioners when  licensed  ;  and  that  the  said  probationers  should  not  only  give  suffi- 
cient proof  of  their  piety,  literature,  and  other  good  qualifications  for  the  sacred 
ministry,  but  also  come  under  the  strictest, engagements  to  adhere  to  and  maintain 
the  doctrine,  worship,  discipline,  and  government  of  this  Church,  do  therefore  enact 
and  appoint  that  the  questions  appointed  by  Act  lOth,  1171,  be  put  to  all  such  as 
pass  trials ;  and  likewise  that  they  shall  subscribe  the  formula  set  down  in  the  said 
act,  before  they  be  licensed  to  preach  the  Gospel.  And  the  General  Assembly 
strictly  prohibits  the  licensing  any  person  whatsoever,  who  shall  not  give  explicit 
and  satisfying  answen  to  these  questions,  and  subscribe  the  said  forrmula ;  and 
discharge  any  Presbytery  to  make  use  of  any  other  questions  or  formula.'*  Id- 
1782.  Chap.  VIII. 
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in  1799  ;  thirdly,  that  the  state  of  things  of  which  the  plaintiffs 
complain  must  (if  they  are  right)  deprive  them  of  the  benefit  of 
the  trust  until  the  cause  is  decided ;  and  lastly,  that,  according  to 
the  defendant's  own  showing,  there  is  no  practical  difficulty  in 
putting  things,  imtil  the  hearing  of  the  cause,  upon  a  footing  not 
obnoxious  to  the  views  of  either  party ;  unless,  indeed,  the  tem- 
porary suspension  of  Mr.  Welsh  should  be  necessarily  involved 
in  any  temporary  arrangement. 

I  think,  therefore,  the  case  is  one  in  which  this  Court  must  in- 
terfere upon  motion  ;  but  I  am  not  by  any  means  prepared  to  go 
the  whole  length  of  the  notice  on  motion.  The  case  is  obviously 
of  that  class  in  which  the  parties  interested  might  make  some 
temporary  arrangement  for  themselves,  until  their  rights  can  be 
decided ;  but,  as  I  am  not  now  to  make  any  order  upon  the  meritS| 
I  cannot  with  propriety  say  more  than  I  have  doDe.[I] 


The  defeudantB  eubmitted  to  the  opinion  of  the  Court,  ai  ezpreased  in  the  abov« 
jadgment,  without  requiring  the  information  to  be  amended,  or  rendering  any  for- 
mal order  for  an  injunction  neceasary. 

[1]  In  MUler  ▼.  Oahle,  (December,  1845,)  2  Denio,  493,  540,  in  the  Court  of 
Errors  of  the  state  of  New  York,  Mr.  President  Gardiner,  in  a  lucid  opinion — ^pos- 
sessing too  the  merit  of  brevity — and  which  probably  controlled  the  decision  of  th« 
court — without  being  aware  of  the  case  in  the  text,  which  had  not  then  been  pub- 
lished, recognizes  its  principle  in  the  following  perspicuous  language :  '*  In  gifts  for 
charitable  purposes,  the  donor  may  prescribe  his  own  terms,  and  if  he  declares  the 
object  of  his  gift  to  be  to  promulgate  a  particular  creed,  or  class  of  doctrines,  or  to 
secure  a  real  or  imaginary  stability,  by  having  tko»e  doctrines  taught  by  a  clergy^ 
man,  and  by  a  church  in  connection  with  or  in  subordinatiqn  to  a  particular  eccUsi* 
astical  judicatory,  his  will,  as  in  the  case  of  a  devise,  stands  for  a  reason,  and  must  be 
respected.'*  In  Miller  v.  Oable,  land  was  conveyed  to  trustees  in  1 765,  for  the  use  of 
»  church  known  as  the  German  Reformed  Church,  in  the  city  of  New  York,  which 
was  Calvinistic  in  doctrine,  and  in  the  declaration  of  trust  was  called  the  Calvinistie 
Church  in  the  city  of  New  York,  worshipping  in  thi  German  language,  which 
declaration  of  trust  stated  that  the  property  was  purchased  by  contributions  from 
certain  German  and  Swiss  inhabitants  of  the  city  of  New  York,  with  the  assistance 
of  divers  charitable  and  well  disposed  persons,  as  a  site  for  a  church  for  the  wor^ 
ship  of  Godf  and  that  all  parties  were  inclined  to  preserve  the  estate  in  all  times 
coming,  for  the  pious  uses  aforesaid;  it  was  held,  (reversing  the  decree  of  the 
Chancellor,  S.  C.  10  Paige,  627,) — where  the  church  referred  to  in  such  declaration 
of  trust,  though  formerly  independent,  was  then  connected  with  the  Keforroed 
Dutch  Church,  and  had  become  subordinate  to  the  ecclesiastical  judicatures  of 
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that  charcb,  and  continued  bo  connected  for  several  years,  after  which  the  oonnee* 
tion  was  suspended,  and  again  renewed,  and  finally  broken  off;  and  a  majority  of 
the  congregation  devoted  the  property  to  the  maintenance  of  Its  worship  as  an  inde- 
pendent church,  though  a  minority  adhered  to  the  connection  with  the  Dutch  church, 
— >that,  there  was  no  violation  of  the  trust    The  following  positions  are  deducibla 
from  the  opinions  delivered  in  the  case  :  1.  Where  property  is  conveyed  to,  or  in  trust 
for,  a  religious  society,  to  promote  the  teaching  of  particular  religious  doctrines,  and 
the  funds  are  attempted  to  be  diverted  to  the  support  of  diflTerent  doctrines,  it  is  the 
duty  of  the  Court  of  Chancery,  under  its  general  jurisdiction  over  trusts,  to  inter* 
pose  for  the  purpose  of  carrying  the  trust  into  execution,  according  to  the  intention 
of  the  donor.    2.  It  is  not  a  defence  to  a  suit  brought  to  euforce  such  a  trust,  that 
the  deviation  from  the  faith  and  doctrine  to  which  the  property  was  devoted  by  the 
donor,  is  sanctioned  by  a  majority  of  the  church  or  congregation,  who,  through 
trustees  chosen  by  such  majorityj  are  administering  the  trust  according  to  their 
views.    3.  In  the  case  of  a  clear  violation  of  a  well  defined  trust  of  this  character, 
the  court  is  bound  to  interfere  upon  the  complaint  of  a  minority  against  a  majority  of 
the  congregation.    4.  In  ascertaining  the  purposes  to  which  property  conveyed  to 
a  church,  was  intended  to  be  devoted,  the  language  of  the  conveyance,  if  clear  and 
unequivocal,  is  conclusive.     If  the  language  is  indefinite,  extrinsic  evidence,  such 
as  the  tenets  held  by  the  donor,  or  the  faith  there  taught  by  the  donees,  and  the 
circumstances  under  which  the  gift  was  made,  is  admissible  in  ascertaining  the  in- 
tention.   5.  Where  a  church  organized  on  the  basis  of  independency,  afterwards 
unites  with  the  organization  of  another  church,  by  becoming  subordinate  to  its  judi- 
catories, such  union,  so  far  as  the  temporalities  are  concerned,  is  binding  only  so  long 
as  the  parties  to  it  mutually  assent  to  its  continuance. — There  is  nothing  in  the 
opinion  of  the  learned  Chancellor,  whose  decision  was  reversed,  conflicting  with  tho 
above  positions.     His  mistake  was,  in  straying  from  the  point  in  issue ;  which  was 
not,  whether  the  trust  was  constituted  for  the  promotion  of  any  set  of  theological 
dogmata ;  but  whether  by  its  creation,  it  was  as  in  The  Attorney  General  v.  WeUh, 
designed  for  the  establishment  of  a  church  in  connection  with,  or  in  iuhordination 
to  a  particular  ecclesiastical  judicatory. 

A  grant  of  lands  was  made  in  1789,  to  the  trustees  of  an  Evangelical  Lutheran 
congregation,  consisting  of  two  churches,  "for  the  common  use  and  benefit  of  the 
said  Lutheran  congregation  forever."  Prior  to  1800,  with  other  donations,  a  house 
of  worship  was  erected  by  each  church,  and  other  temporalities  were  acquired. 
Each  church  became  incorporated  under  a  general  statute*  of  the  state  of  New 
Yoik.  At  the  time  of  these  endowments,  their  standard  of  faith  and  doctrine  wkb 
the  Augsburgh  Confession  of  Faith.  In  1830,  they  became  a  part  of  the  Hart- 
wick  Synod  of  the  Evangelical  Lutheran  Church.  In  1837,  the  trustees  of  the 
two  churches,  in  connection  with  the  pastor  and  the  church  councils,  dissolved 
their  connection  with  the  Hartwick  Synod,  and  united  with  other  churches  in 
forming  a  new  synod,  which  adopted  a  declaration  of  faith  essentially  variant  in 
their  principal  and  cardinal  doctrines  from  the  Augsburgh  Confession.  It  was  held 
that  these  proceedings  of  the  trustees  were  a  perversion  of  their  trust,  and  an  unlaw- 
ful diversion  of  the  property  of  the  churches  from  the  objects  and  purposes  for  which 
ii  was  originally  contributed  ;  and  they  were  decreed  to  account  for  the  rents  and 
jncpine  thns  perverted.    It  was  held  also,  that  those  niembers  of  the  congregations 
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who  adhered  to  the  Augsburgh  Confe8flion,and  contlDued  their  connection  with  the 
Hartwick  Synod,  were  entitled  to  have  such  trustees  remoTed*  and  to  have  a  de-^ 
cree  for  the  application  of  the  property  to  tlie  object  for  which  it  was  given :  and 
the  corporate  organization  of  such  members  having  been  continued  pending  the 
Boit,  their  trustees  were  held  entitled  to  receive  the  temporalities  of  the  churches. 
Knitkem  ▼.  The  Lutheran  Churches  of  St.  John*a  and  Sd  Peter**,  (July, 
1844,)  1  Sand.  Ch.  Rep.  439.  In  the  long  and  elaborate  opinion  of  Assis- 
tant Viee-Chancellor  Sandford,  in  this  case,  the  following  propositions  are 
]aid  down,  which  are  in  nowise  discordant  with  the  decision  of  the  Court 
of  Errors  in  the  later  case  of  Miller  v.  Gable,  and  are  fully  supported  by  the 
authorities  to  which  the  learned  judge  refers. — 1.  The  jurisdiction  of  Courts 
of  Equity  in  cases  of  charities  directed  to  religious  purposes,  proceeds  upon  the 
ground  of  a  trust  In  such  charities,  as  well  as  in  those  for  purposes  purely  civile 
it  is  the  duty  of  the  courts  to  give  efiect  to  the  intent  of  the  founder,  if  that  be  le- 
gal. To  that  end  their  aim  is  to^  ascertain  the  scope  and  objects  of  the  charity, 
and  then  to  enforce  its  proper  and  faithful  administration.  2.  The  difficulties  which 
accompany  the  subject  of  religious  charities,  arising  from  the  lapse  of  time  since 
their  foundation,  and  from  the  subtleties  involved  in  the  alleged  perversion  of  the 
trust,  are  not  permitted  to  prevent  the  exercise  of  this  jurisdiction.  3.  When  a  trust 
is  created  by  deed,  for  the  use  of  a  congregation  of  Christians,  designating  such  con- 
gregation by  the  name  of  a  sect  or  denomination,  without  any  other  specification  of 
the  religious  worship  intended,  the  intent  of  the  donors  or  founders  in  that  respect,  may 
be  implied  from  their  own  religious  tenets,  from  the  prior  and  contemporary  usage  and 
doctrines  of  the  congregation,  and  from  the  usage,  tenets  and  doctrines  of  the  sect 
or  denomination  to  which  such  congregation  belongs.  4.  In  ascertaining  the  early 
and  contemporary  usage  and  doctrines  of  such  sect,  resort  may  be  had  to  history, 
and  to  standard  works  of  theology,  of  an  era  prior  to  the  existence  of  the  dispute  or 
controversy.  5.  When  it  is  shown  what  such  prior  usage  and  doctrines  were,  it  is 
incumbent  on  those  who  allege  a  departure  therefrom  in  the  founders  of  the  particu- 
lar congregation,  or  in  the  donors  of  its  temporalities,  to  prove  such  departure.  6. 
Where  a  church  is  endowed  with  property  for  Ibe  support  of  a  particular  faith,  and 
is  subsequently  incorporated,  it  is  not  competent  for  a  majority  of  the  church,  the 
congregation  or  the -corporators,  or  a  majority  of  each  combined,  to  appropriate  such 
property  for  the  maintenance  of  a  difiereut  faith.  7.  The  question  of  the  religious 
faith  or  belief  is  not  material  in  such  cases,  except  so  far  as  the  Court  is  called  upon 
to  execute  the  trust,  an^  to  that  end  it  merely  inquires  what  was  the  faith  or  belief 
to  maintain  which  the  fund  was  bestowed.  The  Court  does  not  animadvert  upon 
the  religious  belief  of  either  party,  or  assume  to  determine  that  either  is  in  itself 
right  or  wrong.  8.  The  Court  of  Chancery  has  an  original  jurisdiction  over  chari- 
table uses,  irrespective  of  any  statute.  9.  The  Court  has  power  to  remove  trustees 
of  religious  charities,  who  are  guilty  of  a  breach  of  trust,  and  direct  the  election  of 
others,  excluding  as  incompetent  the  guilty  trustees  and  their  adherents  in  the  per* 
Terted  use  of  the  trust  fund  — That  Courts  of  Equity  possess  an  inherent  jurisdic- 
tion over  charitable  uses,  which  jurisdiction  is  not  derived  from  the  statute  of  43 
Elizabeth,  ch.  4,  is  placed  beyond  a  doubt  by  the  reasoning  of  Mr.  Justice  Story, 
who  delivered  the  opinion  of  the  Supreme  Court  of  the  United  States,  in  Vidal  v. 
Girard^s  Executors,  2  Howard,  127  ;  and  is  either  expressly  or  impliedly  admitted 
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by  the  eonrti  of  equity  of  the  state  of  New  York  in  the  two  decisions  above  reffrf- 
red  to.  So  far  then,  as  that  point  is  concerned,  the  Supreme  Court  of  the  United 
States  hat  o?emi)ed  its  own  decision  in  The  Trvatees  of  the  Philadelphia  Baptist 
Aaaoeiatum  ▼.  Hart*»  Bxieutore,  4  Wheat  I.  And  see  to  the  same  effect,  Witnwn 
T.  Lex,  17  Serg.  &.  Rawle,  88 ;  Zimmerman  r.  Anders,  6  Watta  6l  Serf.  318; 
The  Dutch  Church  in  Garden  Street  ▼.  Moit,  7  Paige,  77  ;  Shotutell  v.  Mott,  9 
Sand.  Ch  Rep.  46 ;  Orphan  Aeylum  T.  JtCattee,  9  Cow.  437, 477  ;  Potter  t.  Cha- 
pin,  6  Paige,  639 ;  WHghi  v.  The  Tmeteeeof  the  Methodist  Episcopal  Church,  I 
Hoff.  Ch.  Rep.  202,  241.  As  to  the  other  points  noticed  supra,  see  MiUignn  ▼. 
Mitchell,  3  Myl.  &^  Cr.  72 ;  The  Attorney  General  t.  Pearson,  7  Sim.  290 ;  Thi 
Same  ▼.  Shore,  id.  309,  n. ;  S.  C.  11  Sim.  592 ;  The  Same  ▼.  Drummand,  1  Cootf. 
Sl  Law.  210 ;  the  able  opinion  of  Assistant  Tice-Chancellor  Hoffman,  in  Miller  r. 
Gable,  8  Denio,  510  to  520,  and  the  additional  cases  #hi6h  he  has  cited. 


[*690]  •Morrison  r.  Morrison. 

1844 :  25th  November.     1845  :  28th  January,  10th  November. 

A  party  in  contempt  for  non-payment  of  costs,  and  being  served  with  an  order  ikiji 
to  confirm  a  report,  may,  notwithstanding  his  contempt,  take  eiceptions  to  the 
report,  and  draw  up,  pass,  and  enter  an  order  to  set  down  the  exceptions ;  and 
nay  also  present,  and  be  heard  upon  his  petition  to  discharge  the  report  as  irre- 
gular, and  for  Uberty  to  open  the  accounts  allowed  in  fohner  reports,  on  the 
ground  that  items  therein  were  allowed  in  the  absence  of  the  petitioner,  aad 
while  the  suit  was  abated. 

The  Master  made  his  gtneral  report  in  these  causes(a)  on 
the  2d  of  August,  1844 ;  and  the  order  nisi  to  confirm  the  re- 
port was  serted  on  the  defendants,  olie  of  whom,  William  Mor- 
rison Wyllie.  was  in  contempt,  an  attachment  having  been  is- 
sued against  him  for  non-payment  of  the  costs  of  a  petition 
which  he  had  presented,  and  which  had  been  dismissed  with 
costs. 

William  Morrison  Wyllie,  on  his  own  behalf,  and  on  behalf 
of  three  other  parties  who  were  infants,  as  their  guardian,  took 
exceptions  to  the  report,  and  upon  their  petition  the  usual  order 
to  9et  down  the  exceptions  was  made. 

(a)  See  4  Myll.  ic  Cr.  215. 
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Mr.  Teed  and  Mr.  Hargrave  moved  to  discharged  the  order 
for  setting  down  the  exceptions,  and  that  the  exceptions  might 
be  taken  off  the  file,  on  the  ground,  that  a  party  in  contempt 
cannot  take  any  active  step  in  a  cause  until  he  has  cleared  his 
contempt.  They  relied  on  Lord  Bacon's  Order,(a)  Wilson  v. 
BcttesJJj)  Vowles  v.  Fou/ig',(c)  1  Dan.  Chan,  Pr.  6S5. 

Mr.  Roll  opposed  the  motion.^rThe  propositpq,  that  «  party 
who  was  unable  to  pay  a  sum  for  costs  should  be  precluded  froogi 
taking  any  step  in  a  cause,  while  his  adversary  might  proceedi 
and  his  entire  rights  in  the  subject  of  the  suit  be  concluded  with- 
out allowing  him  to  be  heard,  was  most  extravagant. 
It  was  true,  that  a  *party  in  contempt  could  not  pro-  [*591J 
ceed  actively  to  enforce  bis  rights  against  the  other  party 
in  the  cause  until  he  had  cleared  his  coiiten^pt  ]  but  the  rule  did 
not  .prevent  him  from  defending  himself  against  proceedings 
taken  by  the  other  party.  Takipg  exceptions  and  procuring  the 
order  to  set  them  down  were  exclusively  defensive  steps,  which 
the  defendant,  notwithstanding  the  contempt,  was  entitled  to 
take.  If  he  were  entitled  to  be  served  with  the  order  nisif  to 
confirm  the  report,  it  followed  that  he  might  except,  for  without 
exceptions  he  could  not  resist  the  confirmation  of  the  report. 
It  was  a  measure  of  defence  and  not  of  attack.  He  cited  Bick- 
ford  V.  Skewes  ;{d)  King  v.  Bryant  /(c)  Plumbe  v.  Plumbe.{g) 

Nov,2oih. — Vice-Chancellor: — A  party  in  contempt  is  en- 
titled, notwithstanding  his  contempt,  to  appear,  and  resist  any 
proceedings  taken  against  him  in  the  cause.  In  this  c^se  ft^9 
step  taken  by  the  defendant,  in  filing  the  exceptions^  \yas  pi^rely 
in  the  way  of  resistance.  If  the  order  to  set  down  the  excep- 
tions were  necessary  for  the  purpose  of  preventincr  the  confirmar 
tion  of  the  report,  that  step  also  must  be  considered  as  a  proceed? 
ing  taken  merely  in  his  own  defence,  and  would  be  therefore 
regular. 

(a)  Beamei'  Orden,  p.  35.  {d)  10  Sim.  193. 

(6)  3  Myl.  &,  Cr.  197.  (e)  3  Myl.  <k  Cr.  199. 

(c)  9  Vefc  172.  {g)  3  You.  A  Co|l.  (^JJ. 
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The  Registrar  (Mr.  Colvtlle,  jaiL)Bug|^ted,  that,  from  the  form  of  the  certifi- 
cate to  be  granted  of  no  cause  having  been  shown  against  the  making  the  order  to 
confirm  the  report  absolute,  it  would  appear,  that  if  the  plaintiff  had  only  filed  ex- 
ceptions, and  had  not  drawn  up,  passed,  and  entered  the  order  to  set  the 
[*592]  exceptions  *down,  he  would  not  have  stayed  the  order  absolute  for  the 
confirmation  of  the  report.  The  counsel  for  the  motion  admitting  this  to 
be  so,  the  motion  was  refused,  with  coeta,  to  be  set  off  against  the  costs  for  which 
the  defendant  was  in  default. 

William  Morrison  Wyllie,  and  the  same  infant  parties,  presented 
their  petition,  praying  that  the  report  might  not  be  confirmed,  and 
that  it  might  be  declared  to  be  irregular  and  void,  and  might  be  dis- 
charged ;  and  that  the  petitioners  might  be  at  liberty  to  object  to 
the  items  comprised  in  the  schedules  to  a  certain  former  report,  or 
in  the  accounts  of  Edward  Ellice  as  consignee,  in  the  same  man- 
ner as  if  the  same  had  never  been  allowed,  and  otherwise  to  prose- 
cute certain  orders  of  the  80th  of  April,  1831,  the  30lh  of  November, 
1831,  and  the  30th  of  May,  1833 ;  that  the  Master  might  be  directed 
to  take  the  accounts  of  William  Gordon  the  manager  of  the  testa- 
tor's  estates  in  the  West  Indies ;  and  that  such  declarations  and 
directions  might  be  made  and  given  as  should  be  necessary  for 
ascertaining  and  settling  the  principle  upon  which  the  accounts 
of  the  consigneee  should  be  taken.  The  petition  also  prayed, 
that  other  special  directions  with  regard  to  the  accounts  might 
be  given,  or  that  certain  alternative  relief  might  be  given  upon 
the  petition  and  the  exceptions, 

The  general  grounds  alleged  for  the  petition  were,  that  the 
proceedings  in  the  Master's  office  had,  to  a  great  extent,  been  ta- 
ken at  times  when  the  suits  were  either  abated  or  defective ;  and 
that  the  petitioners  were  not  duly  served  with  warrants  of  the 
proceedings  before  the  Master,  and  had  thereby  lost  the  benefit 
pf  the  orders  mentioned  in  the  petition. 

Mr.  Rolt  and  Mr.  Humphrey,  for  the  petition, 

[•693]        •Mr.  Tinney,  as  a  preliminary  objection,  submitted, 

first,  that  the  petitioner  being  in  contempt,  could  not  be 

heard  by  petition  against  the  proceedings  which  had  been  had  in  the 

pause ;  or  secondl  y,  if  he  cpuld  be  beard  by  petition,  yet  inasmuch  as 
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he  had  presented  a  former  petition,  which  was  dismissed  with  costs, 
which  costs  were  yet  unpaid,  the  Court  would  put  him  under 
the  terms  of  previously  paying  such  costs.  Lastly,  he  submitted, 
that  even  if  the  Court  should  hold  that  the  petitioner  might  be 
heard  on  a  petition,  in  the  nature  of  a  defence,  notwithstanding 
his  contempt,  and  without  the  payment  of  former  costs,  yet  that, 
if  the  petition  sought  other  relief  than  was  purely  defensive,  the 
Court  would  refuse  its  prayer,  and  would  not  in  that  case  grant 
even  that  relief  which  the  petitioner  might,  if  he  had  confined 
himself  simply  to  matters  of  defence,  have  obtained, 

Jan.  28th. — The  Vice  Chancellor  said,  that  it  could  not  ba 
the  rule  of  the  C/ourt  that  a  party  in  contempt  was  not  at  liberty 
to  interpose  by  petition  that  he  might  not  be  concluded  by  pro- 
ceedings which  he  alleged  to  be  irregular.  But,  without  hearing 
the  petition,  it  would  be  very  difficult  for  the  Court  to  determine, 
whether  it  sought  to  do  more  than  defend  the  rights  of  the  peti- 
tioner in  respect  of  the  matters  in  question ;  or  whether  this  peti- 
tion was  a  renewal  of  or  embraced  the  same  matters  as  the  peti- 
tion which  had  been  dismissed.  The  petition,  in  one  aspect,  was 
founded  on  the  allegation  that  the  petitioners  were  not  bound  by 
the  proceedings  before  the  Master,  which  was  perhaps  inconsis^^ 
tent  with  the  exceptions  to  the  report ;  for  excepting  to  the  report 
was  a  submission  that  the  party  would  be  bound  by  it,  if  cout 
firmed.  He  would  reserve  the  objection,  and  dispose  of  it  after 
the  petition  had  been  heard. 

•-ATov.  10/A. — The  Vice-chancellor,  after  holding  [^594] 
that  the  petitioners  were  entitled  to  relief  upon  the  peti- 
tion, said, — Three  objections  were  taken  in  the  nature  of  preli* 
minary  objections,  on  which  I  intimated  a  strong  opinion  at  the 
time,  and  that  opinion  has  been  confirmed  by  reflection.  One 
objection  was,  that  the  petitioner  was  in  contempt,  and  therefore 
could  not  be  heard.  What  the  petitioner  is  in  tnith  doing,  is 
seeking  to  protect  himself  against  the  proceedings  which  have 
been  taken  in  the  cause ;  and  the  cases  of  Wilson  v.  Bates  (a) 

(o)  3  Myl.  k  Cr.  197. 
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and  King  v.  Bryant(a)  show,  that,  ia  such  a  case,  the  being  in 
contempt  will  not  now  prevent,  if  it  ever  would  have  preventedi 
the  party  from  applying  to  the  Court. 

The  second  objection  was,  that  the  costs  of  a  former  petition 
presented  in  this  branch  of  this  Court,  and  which  was  dismissed 
with  costs,  had  not  been  paid  ;  and  it  was  said  that  Lord  Lang- 
dale,  in  a  case  before  him,  of  Needham  v.  NeedhaTn,[l]  had  re- 
fused to  hear  Colonel  Needham  on  a  second  petition  till  he  had 
paid  the  costs  of  the  first.  It  may  be  a  safe  and  proper  practice, 
if  a  party  can  pay  the  costs  which  he  is  liable  to  pay,  that  such 
payment  should  be  made  the  condition  of  hearing  him  on  another 
similar  application.  On  reading  this  petition,  I  think  it  is  impos- 
sible not  to  consider  that  this  is  not  a  case  to  which  Lord  Lang- 
dale  would  have  applied  that  rule.  The  insolvency  of  the  father 
of  the  petitioner,  and  the  absence  of  any  property  in  the  son,  ex- 
cept that  which  the  son  takes  from  the  father,  appear  to  me  to  be 
made  out  in  the  evidence  sufficiently  to  induce  me  not  to  apply 
such  a  rule. 

The  third  ground  was,  that  although  the  petitioner, 
[*595]  •William  Morrison  Wyllie,  being  in  contempt,  might 
have  petitioned  to  be  relieved  against  some  of  the  proceed- 
ings, as  by  part  of  the  relief  prayed  on  this  ))etition  he  has  asked, 
yet  he  has  asked  further  relief,  totally  unconnected  with  that  par- 
tial relief  to  which  he  was  entitled;  and  that,  by  the  principle 
established  by  Wilson  v.  Bates  and  King  v.  Bryant,  and  a  case 
referred  to  by  Mr.  Daniel  I, (6)  having  asked  more  relief  than  the 
Court  will  give  to  a  party  in  contempt,  the  Court  would  not 
merely  disregard  the  part  which  he  ought  not  to  have  applied  for, 
but  will  dismiss  the  whole.  I  have  therefore  anxiously  considered 
this  part  of  the  case.  In  Mr.  DanielPs  note  of  the  case  of  Wil- 
son V.  Metcalfe^  the  proposition  is  certainly  stated  with  great 

(a)  3Myl.  &Cr.  191. 

(ft)  WiUon  y.  Metcalfe,  MS.  cited  1  Dan.  Ch.  S57.  [I  C  p.  Coop.  JUp.t 
Cotl.214,216.] 

[1]  See  a  statement  of  this  case,  in  which  the  reporter,  Mr.  C.  p.  Cooper,  waa 
one  of  the  counsel,  infra  n.  2,  which  in  no  stage  of  it  was  before  the  Master  of 
|the  Rolls  j  1  C.  P.  Coop.  Rep.  tempi  Cottenham;  217. 
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breadth,  but  the  facts  of  the  case  appear  to  be  these :  the  defend- 
ant had  applied  to  the  Court  to  discharge  an  order  on  which  his 
contempt  was  incurred,  including  in  his  notice  of  motion  the  dis- 
charge of  several  subsequent  orders,  in  which  he  had  likewise 
incurred  further  contempts  ;^and  Lord  Cottenham  was  of  opinion, 
that  he  ought,  in  the  first  instance,  to  be  confined  in  argument  to 
that  pan  of  the  notice  of  motion  which  asked  to  discharge  the 
order  on  which  his  first  contempt  tiras  incurred ;  and,  his  appli- 
cation in  that  respect  not  being  sustainable^  his  Lordship  refused 
to  hear  the  residue  of  the  motion.  It  would  seem  that  the  case 
does  not  decide  more  than  this,  that,  where  a  party  is  in  contempt 
on  several  distinct  grounds,  the  Court  will  put  him  to  discharge 
him^lffrom  his  contempt  altogether,  and  not  piecemeal;  but 
that  is  not  the  case  here.  This  petition  asks  that  certain  accounts 
of  Mr.  Gordon,  the  manager  of  the  estates,  may  be  taketi,  a  mat- 
ter altogether  free  from,  and  totally  tinconnected  with  the  subject 
of  the  contempt.  Whether  that  relief  is  or  is  not  an  ex- 
tension *of  the  relief  for  which  a  party  in  contempt  may  [*696] 
apply,  it  appears  to  me  that  it  does  not  bring  the  case 
within  the  principle  of  Wilson  v.  Metcalfe.  The  preliminary 
objections  cannot  be  sustained.[2] 

[2]  The  correctness  of  the  above  decision  seems  to  be  very  qoestioiiable.  In  a 
later  case,  where  a  defendant  applied  for  a  dissolution  of  an  injunction  granted  ex 
parttf  which  was  refused  by  the  Vice-Cbancellor  of  England,  from  whose  order  he 
appealed,  but  previously  to  notice  of  the  appeal  motion,  he  was  in  contempt  for 
want  of  an  answer,  Lord  Cottenham  said  ;  "  be  was  of  opinion  that  the  appeal  mo- 
tion could  not  proceed.  That  a  party  was  entitled  to  be  heard,  if  bis  object  was  to 
get  rid  of  the  order,  or  other  proceeding  which  placed  him  in  contempt,  and  he  was 
also  entitled  to  be  heard  for  the  purpose  of  resisting  or  setting  aside  for  irregularity, 
any  proceedings  subsequent  to  his  contempt ;  but  he  was  not  generally  entitled  to 
take  a' proceeding  In  a  cause  for  his  own  benefit.  That  there  were  exceptions  to  the 
last  rule,  bat  they  were  few  in  number."  Chuck  v.  Cremer,  (July,  1846,)  1 C.  P.  Coop. 
Rep.  t.  Cott.  205 ;  S.  C.  but  on  a  different  point,  2  Phillips,  113.  Mr.  C.  T.  Cooperj 
1  Rep.  t  Cott  207,  208,  has  noted  the  four  following  cases  bearing  upon  the  present 
topic,  which  are  not  reported  elsewhere.— There  is  a  distinction  between  an  irregu- 
lar order,  obtained  prior  or  subsequent  to  the  contempt,  as  regards  the  party's  right 
to  move  to  set  it  aside.  Lord  Cottenham  said ;  "  the  rule  never  had  been  that 
where  an  irregular  order  was  obtained  against  a  defendant  in  contempt,  the  de- 
fendant must  clear  his  contempt  before  he  could  come  to  get  rid  of  that  irregular 
order.    That  there  was  a  wide  4i8tinction  between  a  case  where  the  order  alleged 
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to  be  irregular  was  obtained  prior  to  tbe  contempt,  and  where  it  was  obtained  sab- 
aeqaent  to  the  contempt.  That  where  it  wis  obtained  prior  to  the  contempt,  and 
^as  not  the  order  which  placed  the  party  in  contempt,  the  rule  waa  that  tlie  con- 
tempt must  be  cleared,  before  the  party  coold  make  any  application  to  the  Coart 
But  he  never  would  extend  the  rule  to  a  case  where  the  order,  sought  to  be  set  aside 
on  the  ground  of  irregularity,  was  made  subs^uently  to  the  contempt  That  sach 
an  extension  of  tbe  rule  would  place  the  party  in  contempt  too  much  at  the  mercy 
of  his  adversary/'  Barker  v.  Dawwn,  Jan.  1836.  "  Yon  cannot  being  in  con- 
tempt, be  heard  here  upon  other  matters.  That  is  the  general  rule  to  which  there 
are  some  exceptions.  One  exception  is,  when  the  party  in  contempt  is  merely  pro- 
tecting himself.  He  may  be  heard  to  that  extent  and  no  further.  But  thera  is 
nothing  to  prevent  your  taking  what  steps  you  please,  if  your  object  be  confined  to 
getting  rid  of  whatever  has  placed  you  in  contempt."  Parry  v.  Perryman,  M.  IL 
July,  1838.  One  in  contempt  cannot  apply  for  the  costs  of  a  motion  which  had 
been  abandoned  by  the  opposite  party.  The  Court  said,  "  that  the  application  for 
the  costs  of  the  abandoned  motion  was  virtually,  the  same  thing  as  a  motion  ;  and 
as  the  rule  was,  that  a  party  in  contempt  could  not  in  general  take  any  aggressive 
proceeding,  the  order  made  upon  that  application  must  be  discharged."  EUice  v. 
WalfMley,  V.  C.  Jan.  1835.  Upon  an  appeal  motion  coming  on  to  be  heard,  it  was 
objected  that  a  similar  motion  had  been  refused  with  costs,  and  that  the  defendant 
was  in  contempt  for  the  non-payment  of  those  costs.  It  was  asked  that  the  motion 
might  stand  over,  in  order  to  give  an  opportunity  of  paying  the  costs  and  clearing 
the  contempt :  but  Lord  Lyndhurst  said,  "  that  that  was  an  indulgence  which  in 
general  he  should  not  refuse.  But  that  in  this  case  there  had  been  already  several 
similar  motions,  and  the  defendant  had  himself  made  the  last  motion  in  person, 
when  the  rule  of  tbe  Court  was  explained  to  him,  which  forbids  the  renewal  of  a 
motion  of  this  Itind  by  a  party  who  has  not  obeyed  the  order  of  the  Court  by  in- 
demnifying his  opponent  for  the  costs  of  the  last  motion.  The  defendant  having,  not- 
withstanding thist  brought  on  a  new  motion,  leaving  the  costs  of  tbe  last  motion  un- 
satisfied, it  was  not  a  case  for  any  indulgence,  and  he  should  refuse  the  motion,  and 
of  course  refuse  it  with  costs."  Netdkam  v.  Needham,  Jan.  1845 ;  S.  C.  but  on  other 
points,  1  Phillips,  640.  Whether  a  party  in  contempt  may  apply  for  leave  to  sue  or 
defend  in  forma  pauperigt  see  Oldfield  v.  Cohhtii,  1  Phillips,  613.  As  to  the  disability 
of  a  party  in  contempt,  and  what  proceedings  may  be  taken  by  him,  see  further, 
Clark  V.  Devo^  1  Russ.  &  M.  103  ;  Vigera  v.  Lord  Audley,  2  Myl.  &.  Cr.  49 ;  Brown 
V.  Netoallt  id.  558 ;  King  v.  Bryant,  3  Myl.  6l  Cr.  191  ;  S.  C.  9  Sim.  54  ;  Wilson 
V.  Bateo,  3  Myl.  &  Cr.  197  ;  Mellor  v.  Halli  2  Sim.  &  Stu.  321 ;  Petty  ▼.  Lono- 
dale,  4  Myl.  &>  Cr.  546 ;  Hawkine  v.  Hall,  1  Beav.  73  ;  Howard  ▼.  Newman^  I 
Moll.  221  ;  Octell  v.  Hart,  id.  492 ;  Rogera  v.  Patterson,  4  Paige,  450 ;  Cfreen  ▼. 

Green,  2  Sim.  394;  S.  C.  1  C.  P.  Coop.  Rep.  t  Cott  206;  v.  Lord  Gori, 

1  Hog.  77  ;  Rieketts  v.  Momington,  7  Sim.  200 ;  Bickfordy.  Skewes,  10  Sim.  193 ; 
Wilkin  V.  Nainby,  ante,  473  ;  Terrell  v.  Souch,  ante,  535 ;  1  C.  P.  Coop.  Rep.  t. 
Cott  208  to  223,  and  the  additional  cases  there  cited,  1  Hoff  Pract  450.  What 
will  be  a  waiver  of  a  contempt,  see  ante  475,  n.  1. 
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Lander  v.  iNaERsoLL. 

1845:  S5th,28th,  and  30th  Jane  ;  lit  July. 

The  mother  of  an  infant  employed  a  solicitor  to  prosecute  a  auit  on  behalf  of  thci 
infant  The  person  first  named  as  next  friend  in  the  cause  died  ;  the  mother 
sabseqoently  discharged  the  solicitor,  and  after  such  discharge  he  amended  the 
bill,  and  named  a  new  next  friend,  without  the  mother's  sanction.  The  Court 
ordered,  that,  on  payment  by  the  mother  to  the  next  friend  of  the  costs  incurred 
by  him  in  the  suit,  the  next  friend  should  be  removed  and  another  appointed,  and 
that  the  solicitor  should  pay  the  costs  of  the  application,  and  of  the  neW  appoint- 
ment 

A  MOTION,  on  behalf  of  an  infant  plaintiff,  that  W.  Shepherd, 
his  next  friend  named  on  the  record,  might  be  removed  from 
being  such  next  friend,  upon  security  for  the  costs  incurred  being 
given ;  and  that  Mary  Ann  Lander,  the  mother  of  the  plaintiff, 
might  be  appointed,  or  that  it  might  be  referred  to  the  Master  to 
approve  of  a  proper  person  as  next  friend;  and  that  the  solicitor 
for  the  infant  plaintiff  in  the  cause  might  be  ordered  to  pay  the 
costs  of  the  motion. 

The  solicitor  for  the  infant  plaintiff  had  been  originally  con- 
sulted in  August,  1842,  by  Mrs.  Lander,  the  mother  on  behalf  of 
the  infant,  who  was  entitled  to  a  share  of  the  residuary  personal 
estate  of  an  intestate,  and,  as  such  solicitor,  he  had  advised  the 
institution  of  the  suit ;  and  a  bill  was  accordingly  filed  by  the 
infant  in  March,  1843,  a  Mr.  Carteret  being  named  as  next  friend. 
Carteret  died  in  July,  1843.  In  the  month  of  November  follow- 
ing, the  appointment  of  another  next  friend  was  discussed  by  Mrs. 
Lander  and  her  solicitor,  but  nothing  was  settled  on  the  subject. 
In  February,  1844,  Mrs.  Lander  wrote  to  her  solicitor,  acquaint- 
ing him  that  as  she  had  removed  her  residence  so  as  to  make  it 
inconvenient  to  communicate  with  him,  and  she  consider- 
ed his  London  agent  had  treated  her  with  incivility,  *she  [*597] 
was  desirous  of  transferring  the  business  to'  another  so- 
licitor, and  she  requested  him  to  deliver  up  the  papers.  Mrs 
Lander  afterwards  appointed  other  solicitors,  and  some  corres-. 
pondence  took  place  between  them  and  her  former  solicitor  with 
respect  to  the  delivery  of  the  papers  and  the  bill  of  costs ;  and 
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during  this  correspondence,  the  former  solicitor  took  upon  him- 
self to  nominote  W.  Shepherd,  (the  person  now  sought  to  be  re- 
moved,) who  was  unknown  to  Mrs.  Lander,  as  the  next  friend  of 
the  infant  in  the  cause,  and,  in  November,  1844,  the  bill  was 
amended,  and  Shepherd  substituted  for  Carteret  as  such  oext 
friend.  Mrs.  Lander  became  acquainted  with  the  fact  of  the 
appointment  having  been  made  bef<»re  January,  1846.  This  ap- 
plication was  made  in  the  month  of  June  following. 

Mr.  Romilly  and  Mr«  Mylne^  for  the  motion. 

Mr.  Willcock^  for  the  solicitor  and  W.  Shepherd,  the  next  friend. 

Mr.  Collins  and  Mr.  Cairns^  for  the  other  parties. 

The  cases  mentioned  were^  Harrison  v.  Harrtsonj{a)  Star  ten 
V.  Bartholomew^ijb)  Nalder  v.  Hatpkins^{c)  and  Ward  v. 
Ward.{d) 

The  Vice-Chancellor  said,  that  the  proceeding  of  the  for- 
mer solicitor  of  Mrs.  Lander,  the  mother  of  the  infant,  in  pro- 
curing the  appointment  of  a  new  next  friend,  without 
[*598]  the  consent  of  Mrs<  Lander,  after  she  *had  discharged 
him  as  her  solicitor,  was  most  unjustifiable.  The  efiect 
had  been  to  take  the  suit  out  of  the  hands  of  his  former  client,  the 
mother  of  the  infant,  and  place  it  under  the  conduct  of  himself  or 
of  Shepherd,  who  was  his  nominee.  The  solicitor,  tinder  such 
circumstances,  ought  not  to  be  allowed  to  remain  as  the  solicitor 
of  the  infant  plaintiff  in  the  cause.  The  Court  would  not  have 
hesitated  to  have  removed  him  if  the  application  had  been  made 
as  soon  as  the  amendment  of  the  bill  was  known.  The  only 
difficulty  was  created  by  the  delay,  during  which  the  cause  had 
proceeded,  and  both  the  solicitor  and  next  friend  had  come  under 
liabilities  in  respect  of  the  suit ;  and  if  the  cause  was  placed  in 
other  hands,  the  future  conduct  of  the  proceedings  might  have  a 
very  material  effect  in  determining  the  past  costs.    There  was 

(a)  5  Beav.  130.  (c)  3  Myl/&  K.  243. 

(6)  6  Beav.  143.  {d)  6  Beav.  251 
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no  imputation  against  Shepherd,  and  abstracted  from  the  circum- 
stances of  his  appointment,  there  was  no  reason  for  considering 
him  an  unfit  person  to  be  next  friend ;  he  must  not,  therefore,  be 
exposed  to  any  difficulty  by  the  order  to  be  made  on  this  appli- 
cation. 

The  counsel  for  Mrs.  Lander  said,  that  they  would  consent  to 
an  order  that  Mrs.  Lander  should  pay  the  costs  of  the  suit  alrea- 
dy incurred  by  W.  Shepherd,  and 

The  Yice-Chancellor  directed  the  costs  to  be  taxed,  and  re- 
serving the  question  by  whom  they  were  to  be  ultimately  borne, 
ordered  that,  upon  payment  by  Mrs.  Lander  to  Shepherd  of  the 
costs  incurred  by  him  within  a  fortnight  after  such  taxation,  it 
should  be  referred  to  the  Master  to  appoint  a  next  friend  in  the 
place  of  Shepherd.[l]  The  former  solicitor  of  Mrs.  Lander  was 
ordered  to  pay  the  costs  of  the  motion,  and  of  making  the  ap- 
pointment of  the  new  next  friend.[2] 

[1]  Any  penon  may  bring;  a  tuit  for  an  infaut,  withoat  hia  knowledga  or  consent, 
as  his  next  fnend,  becauae  he  does  it  at  his  peril.  The  only  check  upon  this  gene- 
ral  license  is,  that  on  a  proper  application  the  Conrt  will  refer  it  to  a  Master  to  in- 
qaire  whether  such  suit  is  for  the  benefit  of  the  infant ;  and  if  the  Master  report 
that  it  is  not  for  his  benefit,  or  that  it  is  not  for  his  interest  that  it  should  be  prose* 
coted  by  the  particular  person  who  has  instituted  the  suit,  the  Court  will  order  the 
proceedings  to  be  stayed.  Fulton  v.  Rosevelt,  I  Paige,  178;  Oarr  w.  Drake,  2 
Johns.  Ch.  Rep.  542 ;  Nalder  t.  Hawkin»,  2  Myl.  Jk,  K.  243 ;  Ward  t.  Ward,  6 
BeaT.  251 ;  Riehardwn  v.  UiOert  1  Sim.  133 ;  Peyton  v.  Bond,  id.  390 ;  St. 
John  T.  Earl  of  Besborough,  1  Hog.  41 ;  Attorney  General  y.  Corporation  qf 
Caahel,  Sauvse  6l  Sc.  334. 

[2]  Where  a  party  for  whom  a  solicitor  appears,  denies  his  authority,  and  ap« 
plies  to  the  Court  for  relief  before  the  adverse  party  has  ao^juir^d  any  rights  or 
suffered  any  prejudice  in  consequence  of  the  acts  of  such  solicitor,  the  Court  may 
correct  the  proceeding,  and  compel  the  solicitor  to  pay  the  costs  to  which  the  par- 
ties have  been  subjected  in  consequence  of  his  improper  interference.  But  if  the 
adverse  party  has  acquired  rights,  or  been  subjected  to  costs  by  proceedings  in  the 
name  of  a  party  who  denies  the  authority  of  the  solicitor  who  commenced  suoh 
proceedings,  and  the  solicitor  is  solvent  and  responsible,  the  Court  usually  allows 
the  proceedings  to  stand,  and  leaves  the  party  injured  to  his  remedy  against  tba 
solicitor,  by  a  summary  application  to  the  Court,  or  otherwise.  The  American  In' 
aurance  Company  v.  Oakley,  9  Paige,  49K.  In  Ward  v.  Ward,  6  Beav.  253, 
Lord  Langdale  said :  **  The  Court  has  been  obliged  in  the  confidence  it  must  place 
in  solicitors  to  assume  that  there  has  been  no  ill  practice,  and  the  consequence  haa 
been  that  the  defendants  have  been  held  entitled  to  be  protected  ;  thp  point  jg 
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[•599]  *MoRRis  V.  Howes. 

1845:  3d,  5th,  7th  and  9th  of  Jaly. 

Atruat  term,  created  hy  a  marriage  settlement,  to  raise  10002.  on  the  decease  of 
the  survivor  of  the  hasband  and  wife,  in  case  there  shoold  be  no  issue  of  the 
marriage  living  at  her  death,  and  to  pay  the  same  to  such  person  or  persons  as 
the  wife,  **  at  any  time  or  times  thereafter  during  her  coverture  "  should  by  deed 
or  will  appoint ;  and  in  default  of  appointment,  to  the  executors,  administratois, 
and  assigns  of  the  wife's  mother.  There  was  no  issue  of  the  marriage,  and  the 
wife  survived  the  husband,  without  having  exercised  her  power  of  appointment 
during  the  first  coverture.  She  afterwards  married  a  second  time,  and  had  isBne 
by  her  second  husbapd,  and  died  leaving  such  issue,  her  second  husband,  and 
her  mother  surviving.  The  mother  afterwards  bequeathed  her  residuary  estate 
and  died  :-«- 

Held,  that  the  power  given  by  the  settlement  to  appoint  the  10002.  could  not  be 
exercised  duripg  the  widowhood  of  the  donee,  or  during  any  other  than  the  fint 
coverture. 

That  the  executors  of  the  mother  were  entitled  to  take  the  10002.  and  interest  as 
part  of  her  residuary  personal  estate. 

Bt  indenture  of  release,  dated  the  12th  of  June,  1776,  made 
between  Henry  Ashby,  of  the  first  part ;  Ann  Hickman,  widow, 
and  Elizabeth  Hickman,  spinister,  of  the  second  part ;  and  trus- 
tees therein  named,  of  the  third  and  fourth  parts ;  being  a  settle- 
ment on  the  marriage  of  the  ^aid  Henry  Ashby  Aid  Elizabeth  his 

mors  than  one  instance  has  said,  that  when  a  party  who  has  been  made  a  plaintiff 
without  his  authority,  afterwards  procures  his  name  to  be  struck  out  from  the  re- 
cord, he  shall  still,  as  against  the  defendants,  remain  responsible  for  what  bas 
happened." — Where,  as  the  plainttfis  alleged,  a  suit  was  prosecuted  by  a  solicitor 
without  their  authority,  and  the  defendant  having  given  notice  of  motion  to  dismisB 
the  bill  for  want  of  prosecution,  which  l>eing  served  on  the  solicitor,  he  requested 
the  plaintifis  to  name  a  new  solicitor,  and  on  their  refusal,  moved  that  he  might  be 
dismissed  as  solicitor,  it  was  held  that  no  such  order  could  be  made,  but  personal  ser- 
vice on  the  plaintifi  of  the  notice  of  motion  to  dismiss  the  bill  was  ordered.  The 
plaintifi  having  taken  no  steps  to  relieve  theinselves  from  their  liability,  it  was  held 
that  the  defendant  was  entitled  to  have  the  bill  dismissed,  with  costs  to  be  paid  by 
the  plaintifis,  leaving  them  to  obtain,  as  against  the  solicitor,  any  remedy  they  might 
have.  Tarbuek  v.  Woodcoek^  6  Beav.  581.  As  to  a  solicitor's  liability  for  the 
costs  of  improper  or  unauthorized  proceedings,  see  Cockle  v.  Whiting,  1  Russ.  Sl 
M.  43 ;  PoweU  v.  Kane,  5  Fta^,  265;  Tt^bhernar  v.  T^k^Wfr,  2  ^eeq,  679; 
d  Uofi:  Pract  77. 
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wife,  reciting  that  the  fortune  of  the  said  Elizabeth  was  900/.,  to 
which  her  mother,  Ann  Hickman,  had  agreed  to  add  1002.,  the 
said  Henry  Ashby  conveyed  a  messuage  and  lands  in  the  county 
of  Northampton  to  the  use  of  himself  for  life,  with  remainder  to 
the  use  of  the  said  trustees  of  the  fourth  part  for  a  term  of  500 
years  from  the  death  of  the  survivor  of  the  husband  and  wife, 
with  remainder  to  the  issue  of  the  marriage  in  tail,  and  the  ulti- 
mate remainder,  upon  failure  of  issue  of  the  marriage,  to  the  said 
Henry  Ashby  and  his  heirs.    And  the  trusts  of  the  term  of  600 
years  were  declared  to  be,  that,  if  the  said  marriage  should  take 
effect,  and  the  said  Elizabeth  should  happen  to  die  and  leave  no 
issue  of  her  body  by  the  said  Henry  Ashby  living  at  the  time  of 
her  decease,  then  the  trustees  should,  by  and  out  of  the  rents, 
issues,  and  profits  of  the  premises  comprised  in  the  term,  or  by 
any  lease  or  leases,  mortgage  or  mortgages,  sale  or  sales  thereof, 
or  of  any  part  or  parts  thereof,  within  six  months  next  after  the 
decease  of  the  survivor  of  them  the  said  Henry  Ashby  and  Elissa- 
beth  his  wife,  raise  the  sum  of  1000/.,  and  pay  the  same,  when 
and  as  soon  as  the  same  should  be  raised,  unto  such  per- 
son and  persons,  upon  such  trust  *and  trusts,  and  subject    [*600] 
to  such  powers,  provisoes,  conditions,  restrictions,  limita- 
tions, or  not  upon  any  trust  or  trusts,  or  subject  to  any  power, 
proviso,  condition,  restriction,  or  limitation,  and  in  such  sort,  man* 
ner,  and  form,  as  the  said  Elizabeth  Hickman,  at  any  time  or  times 
thereafter  during  the  coverture  and  notwithstanding  the  same,  by 
any  deed  or  writing,  deeds  or  writings,  to  be  by  her  duly  executed 
in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  to  be  by  her 
duly  executed  in  the  presence  of,  and  to  be  attested  by,  three  or  more 
credible  witnesses  should  limit,  direct  or  appoint,  give  or  devise, 
the  same;  and,  for  want  of  and  until  such  limitation,  direction, 
or  appointment,  gift  or  devise,  to  the  use  and  behoof  of  the  said  (a) 
executors,  administrators,  and  assigns  of  the  said  Ann  Hickman, 
and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever.    And 
it  was  provided,  that,  so  soon  as  the  said  1000/.  (in  case  the  same 

(a)  This  word  is  in  the  report  of  the  case  in  I  J.  &.  W.  382.  The  reporter  bu 
not  been  able  to  ascertain  whether  it  is  in  the  settlement.  It  is  not  perhaps  of  iiq« 
portincf,  anl  "ss  the  question  of  mistul^e  cpuld  have  arise^. 
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ehould  become  payable,)  and  the  costs  of  raising  the  same,  should 
be  paid  according  to  the  said  indenture,  or  the  same  should  be 
otherwise  paid  by  the  owner  of  the  reversion,  then  the  term,  or 
so  much  thereof  as  should  not  have  been  disposed  of  for  the  pur- 
poses aforesaid,  should  cease  and  be  void.  Henry  Ashby  died  in 
17S0  without  issue,  leaving  Elizabeth  his  wife  surviving,  who 
had  not  exercised  her  power  of  appointment  of  10002.  during  the 
lifetime  of  her  said  husband. 

In  1781   the  said  Elizabeth,  the  widow,  intermarried  with 
Thomas  Litchfield  ;  and  by  indenture  of  release,  dated  the  24th 

of  October,  1781,  being  the  settlement  made  on  the  last- 
(*G01]    mentioned  marriage,  reciting  the  'settlement  on  the  first 

marriage  of  the  said  Elizabeth,  it  was  witnessed,  that, 
for  the  considerations  therein  mentioned,  the  said  Elizabeth,  by 
virtue  and  in  exercise  and  execution  of  the  power  and  authority 
Co  her  given  and  reserved  in  and  by  the  said  indenture  of  the  I2ih 
of  June,  1776,  and  of  all  and  every  other  powers  and  authorities 
to  her  given  and  reserved,  or  in  any  way  enabling  her  thereunto, 
by  the  said  deed,  executed  as  therein  mentioned,  with  the  con- 
sent of  the  said  Thomas  Litchfield,  granted,  limited,  directed,  and 
appointed,  and  the  said  Thomas  Litchfield  thereby  ratified  and 
confirmed,  unto  the  trustees  therein  named,  all  that  the  said  sum 
of  lOiiO/.  issuing  and  payable  out  of  the  lands  comprised  in  the 
said  recited  indenture  of  settlement,  upon  trust  for  all  and  every 
the  child  and  children  of  the  body  of  the  said  Elizabeth  by  the 
said  Thomas  Litchfield  begotten,  in  equal  shares ;  and,  in  default 
of  such  issue,  in  trust  for  such  person  or  persons,  and  for  such 
uses,  intents,  and  purposes,  as  the  said  Elizabeth  should,  whether 
sole  or  covert,  and  notwithstanding  her  coverture,  by  any  deed  or 
deeds,  writing  or  writings,  limit,  direct,  or  appoint,  give  or  de- 
vise the  same. 

Before  there  was  any  issue  of  the  second  marriage,  the  said 
Elizabeth  Litchfield,  by  deed-poll,  bearing  date  the  3d  of  Janu- 
ary, 1784,  purporting  to  be  in  exercise  of  the  power  given  to  her 
by  the  indenture  of  the  24th  of  October,  1781,  appointed  the 
1000/.  unto  the  said  Thomas  Litchfield,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  or  their  own  use  aud  benefit^ 
when  and  as  the  siajae  should  be  raised  by  the  trustees  of  the 
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term  of  500  years,  by  which  the  payment  thereof  was  secured 
pursuant  to  the  trusts  of  the  indenture  of  12th  of  June,  1776 ; 
and  by  the  same  deed  it  was  provided,  that  the  said  Eliza- 
beth might,  at  any  time  thereafter,  ^notwithstanding  [^602] 
her  coverture,  revoke  the  said  appointment,  and  appoint 
the  1000/.  to  such  persons  or  person,  and  upon  such  trusts,  and 
to  such  uses  as  she  should  think  proper,  in  case  there  should  be 
no  issue  of  her  body  by  the  said  Thonias  Litchfield  living  at  the 
time  of  her  decease.  One  child  of  Thomas  and  Eli^^beth  Litch« 
field  <a  daughter)  was  subsequently  born<  Elizabeth,  the  wife 
died  in  1791^  leaving  Thomas  Litchfield  (her  husband)  and  her 
said  daughter  sarviving.  The  said  Ann  Hickman,  the  mother 
of  Elizabeth^  also  survived  her. 

In  1793  Ann  Hickman  filed  her  bill  against  the  surviving 
trustee  of  the  term  of  500  years,  Thomas  Litchfield  and  his  said 
child,  and  Isaac  Coust,  the  owner  of  the  said  lands  subject  to  the 
term,  praying  that  the  10002.  might  be  raised  and  paid  to  hen 
The  cause  was  heard  before  the  Lord  Chancollor(a)  in  July,  1798, 
and  the  bill  was  dismissed  wirh  casts  as  against  Ooust,and  with- 
out  costs  as  against  the  other  defendants. 

Ann  Hickman  died  in  1799,  having  made  her  will,  dated  in 
June,  1799,  and  thereby  given  the  residue  of  her  personal  es« 
tate  to  her  executors,  upon  trust  for  her  children  and  grand- 
children as  therein  mentioned,  without  referring  to  the  settlement 
of  1776. 

The  reversion  of  the  estate,  subject  to  the  term,  became  vested 
in  two  persons  of  the  name  of  Horsman,  who,  in  1799,  became 
bankrupt,  and  their  assignees  contracted  to  sell  the  estate  to  one 
Abbey,  who  was  employed  by  Thomas  Litchfield  as  his  agent 
to  effect  the  purchase. 

^Thomas  Litchfield  soon  after  died,  having,  by  his  will,  [*603] 
directed  his  executors  to  complete  the  purchase  of  the  es- 
tate, and  convey  it  to  his  son.  Abbey  and  the  executors  of 
Thomas  Litchfield  insisted  upon  retaining  out  of  the  purchase 
money  10002.,  in  respect  of  the  sum  charged  upon  the  estate  by 
the  settlement  of  the  12lh  of  June,  1776,  insisting  that  such  sum 

(s)  Lord  Leoghborang h. 
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belonged  to  the  daughter  of  Thomas  Litchfield  and  Elizabeth  his 
wife,  under  the  trusts  of  the  settlement  of  the  24th  of  October, 
178L  The  vendors  resisted  this  claim,  and  in  1816  filed  their 
bill  against  Abbey  and  the  executors  of  Thomas  Litchfield,  for 
specific  performance  of  the  agreement.  The  question  of  the  lia- 
bility of  the  estate  to  the  charge,  as  an  existing  incumbrance,  came 
before  the  court  upon  exceptions  in  1819,  when  it  was  held  in 
effect  that  the  purchasers  were  entitled  to  retain  so  much  of  the 
purchase  money  as  was  sufficient  to  answer  the  1000/.  and  in- 
terest.(a)  The  residue  of  the  purchase  money  was  afterwards 
paid  into  court,  with  interest  from*  the  time  of  the  contract ;  and 
the  principal  and  interest  in  respect  of  the  1000/.  was  apportioned 
and  set  apart,  and  liberty  given  to  the  parties  claiming  to  be  en- 
titled thereto  to  apply.  The  fund  in  1839  amounted  to  upwards 
of  3000/. 

In  1839  ihe  representative  of  the  surviving  executor  of  Ann 
Hickman  filed  his  bill,  submitting  that  the  personal  representa- 
tives of  Ann  Hickman  were  the  proper  parties  to  administer  the 
sum  which  represented  the  1000/«,  and  praying  that  the  rights 
and  interests  of  all  parties  therein  might  be  ascertained.  The 
parties  claiming,  or  supposed  to  be  interested  in  the  fund,  were 
parties  to  the  suit  or  to  a  supplemental  suit. 

[♦604]        'Sir  C.    Wetherell,  Mr.  Simpkinson,  Mr.  RtmiUy^ 
Mr.  Tfoorf,  Mr.  T.  Parker^  Mr.  Elmslej/,  Mr.  Metcalfe^ 
Mr.  Siinton,  Mr.  Bird,  Mr.  T.  Parker,  jun.,  and  Mr.  Sandys^ 
appeared  for  the  several  parties  in  the  cause. 

The  points  submitted  to  the  Court  were  : — First,  whether  the 
power  of  appointment  in  the  settlement  of  1776 'could  be  executed 
by  Elizabeth  after  the  termination  of  the  first  coverture,  namely, 
the  death  of  Henry  Ashby.(6)  Secondly,  whether,  under  the  limita- 
tion in  the  same  settlement,  to  the  executors,  administrators  and 
assigns  of  Ann  Hickman,  her  executors,  Sanders  v.  Franks^  (c) 

(a)  See  the  cue  reported,  Hortman  v.  Abbey,  1  J.  dc  W.  381. 
{h)  See  1  J.  &  W.  385  ;  1  Sogden  on  Potnrers,  p.  183,  ed.  7. 
(0)  3  Madd.  147. 
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Wallis  V.  TayloTfia)  or  her  next  of  kin  were  entitled  to  take  ihe 
fund :  Palin  v.  HiUs,{b)  Vaux  v.  Henderswi^{c)  Bridge  v.  Ab- 
bot^{d)Long  v.  Blackallj{e)  Baines  V.  Ottey^{g)  Stocks  v.  Dods- 
ley.{h)  Thirdly,  whether,  if  the  executors  were  the  parties  to  take 
the  fund,  but  not  for  their  own  beiie&t,  the  parties  beneficially,  en- 
titled were  the  next  of  kin  of  Ann  Hickman,  Bulmer  v.  Jay,{i) 
or  her  residuary  legatees :  Daniel  v.  Dudley, {k)  Holloway  v. 
Clarkson,(l)  Bland  v.  Lamb,{in)  Collier  v.  Squire,{n)  It  was 
also  suggested  that  the  general  frame  of  the  settlement  of  1776 
showed  that  the  name  "  Ann  "  had  been  inserted  in  the  ultimate 
limitation  of  the  fund,  instead  of  <-  Elizabethy"  by  mistake.  2 
Jarman  on  Wills,  40,  45,  was  also  referred  to. 

July  7th. — The  Vice-Chancellor,  at  the  conclusion 
of  the  ^argument,  said  that  there  was  no  foundation  on  [*605] 
which  the  court  could  alter  the  ultimate  limitation  to  the 
executors  of  Ann  Hickman,  by  construing  it  to  mean  the  execu- 
tors of  Elizabeth  ;  and  he  expressed  his  opinion  to  be,  that  the 
power  of  appointment  could  not  be  exercised  except  during  the 
first  coverture.  The  power,  being  given  expressly  to  be  exercised 
"  during  coverture,"  clearly  could  not  be  exercised  by  the  donee 
dum  sola.  The  common  words  referring  to  '<  present  or  future 
coverture  "  were  omitted.  Those  words  were  so  much  of  course, 
that  it  seemed  impossible  to  disregard  that  omission.  Sir  Tho- 
mas Plumer  was  of  opinion  that  the  first  coverture  only  was  in- 
tended. 

If  the  appointment  during  the  second  coverture  were  not  valid, 
the  question  arose  on  the  meaning  of  the  words  ^*  executors,  ad- 
ministrators, and  assigns  of  Ann,"  in  the  ultimate  limitation.  In 
Daniel  v.  Dudl€y,\\]  Lord  Cottenham  decided,  that  in  a  limita- 
tion of  a  similar  kind  the  executors  took  in  their  official  charac- 

(a)  8  Sim.  241.  (A)  1  Keen,  325. 

(b)  1  Myl.  k,  K.  470.  (t)  3  Myl.  St.  K.  197. 

(c)  IJ.  db  W.  388,  n.  (k)  1  Phil.  1. 

(d)  3  Bro.  C.  G.  225.  {I)  2  Hare,  521. 

(e)  3  Vee.  486.  (m)  2  J.  &  W.  399,  405. 
(g)  1  MyL  &  K.  465.  (n)  3  Ran.  467. 

[11  1  Phillipe  L    S.  C.  11  Sim.  163. 
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ter ;  and  in  that  case  the  words  were  not  less  strong  than  Xhey 
were  here.  If  they  took  viriuie  ofidi,  the  only  question  was  as 
between  the  next  of  kin  and  the  residuary  legatees ;  and  the 
moneys  to  be  administered  were  subject  to  the  debts  of  the  testa* 
trix.  If,  in  Bulmer  v.  Jay^  the  words  '*  executors  and  adminis- 
trators" meant  next  of  kin,  he  thought,  with  the  Vice-Chancellor, 
that  the  creditors  had  nothing  to  do  with  it.[2] 

July  9ih, — y ice-Chancellor  : — The  first  question  1  had  to 
consider  was,  whether  Lord  Loughborough's  judgment  had  in 
effect  decided  anything  in  this  case  which  would  govern 
[*606]  my  decision  *on  the  question  now  before  me.  I  certain- 
ly felt  during  the  argument,  and  still  feel,  that  it  is  im- 
possible to  say  what  that  decree  decided.  Nobody  is  able  to  give 
a  satisfactory  account  of  it.  Sir  Thomas  Plumer  took  the  same 
view  of  it :  he  could  only  conjecture  what  it  had  decided.  It  is 
not  pleaded  before  me,  if  it  had  been  pleaded  I  must  have  deter- 
mined the  validity  of  the  plea.  The  bill  may  have  been  dis- 
missed upon  grounds  that  do  not  apply  to  the  present  case ;  and 
I  must  now,  as  the  parties  have  desired,  consider  the  case  be* 
fore  me  as  open  to  any  conclusion  to  which  I  may  come. 

The  next  question  is,  whether  the  word  "  coverture"  in  the 
settlement  of  June,  1776,  means  the  coverture  then  about  to 
commence,  or  coverture  generally.  Upon  this  point  I  was  of 
the  opinion  of  Sir  Thomas  Plumer,  that  it  meant  the  first  cover- 
ture. 

The  only  question  which  remains  as  to  the  disposition  of  the 
property  is,  whether  the  interest  of  Ann  Hickman  passed  by  the 
residuary  clause  in  her  will.  Upon  th<^  marriage  of  Elisabeth 
Hickman  certain  sums  of  money  were  limited,  in  certain  event^ 
to  the  executors  and  administrators  of  Ann  Hickman.  Ann  Hick- 
man then  had  certain  property  limited  to  her  executors,  adminis- 
trators, and  assigns.  There  is  no  question,  in  my  opinion,  that 
the  executors  of  Ann  could  not  claim  this  fund  beneficially,  bat 

[2]  Orafftey  ▼.  Bvmpage,  1  BeaT.  47  ;  Cotttm  ▼.  Cotton,  S  BeaT.  67 ;  AlUn  ▼. 
Thorpt  7  Beay.  75  ;  Saberton  ▼.  SkeeU,  1  Rum.  Sl  M.  587 ;  S.  C.  Taml.  S89 ; 
Walter  ▼.  Makin,  6  Sim.  146 ;  Smith  t.  DudUy,  9  Sim.  185 ;  Drake  v.  Pdl,  3 
Edw.  Cb.  Rep.  252. 
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must  take  it  ia  their  character  of  executors  ;[3]  aud,  if  so,  it  is 
not  disputed  that  it  is  subject  to  the  debts  of  Ann,  and  that  she 
might  have  dealt  with  it  as  with  her  other  property.  The  gene- 
ral rule  is,  that  whatsoever  personal  property  a  party  has  at  his 
death  passes  by  a  gift  of  the  residue  of  his  personal  estate  ;[4]  and 
that  being  so,  I  think,  that,  as  part  of  the  estate  of  Ann,  this  fund 
would  pass  by  her  will.  I  have  no  doubt  upon  that 
point.  But  it  has  been  suggested  that  such  a  ^decision  [*607J 
would  conflict  with  the  case  of  Palin  v.  HiUs,{a)  There 
is  no  such  conflict.  Palin  v.  Hills  decides,  not  that  property 
which  belongs  to  a  party,  although  not  in  possession,  does  not 
pass,  but  that  property  the  title  to  which  commences  after  the 
death  of  the  testator  does  not  pass  by  his  will.  In  PcUin  v.  Hills^ 
the  testator,  by  his  will,  gave  his  property  to  the  executors,  ad- 
ministrators, and  assigns  of  certain  persons,  who  afterwards  died 
in  the  lifetime  of  the  testator,  and  .consequently  took  personally 
no  interest  in  the  gift.  The  testator  having  afterwards  died,  the 
title  of  the  legatee  under  the  bequest  to  her  executors  did  not 
commence  till  after  her  own  death  ;  and  Lord  Brougham  held, 
that  the  subject  of  the  bequest  did  not  pass  by  the  residuary  ^clause 
iu  the  legatee's  will.  There  were  other  circumstances  to  fortify 
that  opinion.  There  will,  therefore,  be  no  conflict  between  my 
decision  and  the  case  of  Palin  v.  HUls.  1  may  observe,  however, 
that  that  case  has  not  been  universally  approved  of.  I  think  the 
fund  in  question  in  this  cause  passed  by  the  residuary  clause  in 
Ann  Hickman's  will.  The  costs  of  all  parties  must  be  paid  out 
of  the  fund. 

(a)  1  Myl.  &,  K.  470. 

[3]  When  an  ozecntor  or  tnutee  will,  or  not,  take  benefieially,  see  Wellman  t. 
Bowing,  2  Ron.  374 ;  S.  C.  1  Sim.  &  Stu.  34 ;  3  Sim.  Sdd ;  CollUr  y.  Squire^ 
3  Ron.  467;  Daw9on  ▼.  TAome,  id.  335;  Braddon  t.  Ferrand,  4  Ran.  87; 
Po/m  T.  HtUt,  I  Myl.  &  K.  47U ;  Wood  t.  Cos,  3  Myl.  &  Cr.  684 ;  S.  C.  1 
Keen,  317 ;  Ommaney  ▼.  Butcher,  Tom  &  Rom.  260 ;  EUi$  t.  Selby,  1  Myl.  it 
Cr.  396 ;  DanUl  v.  DudUy,  1  PhilUpe,  6 ;  AUen  t.  MacpUrw^  id.  143  ;  Stoekt 
T.  DodoUy,  1  Keen,  335;  Hamto  ▼.  Hameo,  2  Keen,  646;  Cotton  t.  CoUon,U 
Beav.  67 ;  HoUoway  y.  Clarkmm,  2  Hare,  523, 524;  Joknoonr,  Joknoon,  3  Hare, 
157, 164 ;  Drako  v.  PtU,  3  Edw.  Ch.  Rep.  270. 

[4]  Skuitkworth  t.  Howarth,  Cr.  &  Ph.  328. 
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[•608]  •StintoxN  v.  Tatlor- 

1846:  17th  and  31at  April. 

Upon  motion  by  one  of  leveral  defendants  to  dismin  the  bill  under  the  let  article 
of  the  li4th  Order  of  May,  1845,  the  order  to  dismiss  will  not  be  refused  merely 
on  the  ^rround  that  other  defendants  have  not  answered,  without  showing  suffi- 
cient cause  for  the  delay  in  g^ttin^r  in  the  answer  of  such  other  defendants. 

The  Court  will  not,  as  of  course,  or  except  in  cases  of  necessity,  f^ve  the  plaintiff 
leaTO,  under  the  reservation  in  the  93d  Order  of  May,  1845,  to  file  more  than 
one  replication  in  the  same  cause. 

The  exclusion  of  the  time  of  vacation  from  the  computation  of  time  for  filing  re- 
plications in  the  4th  article  of  the  14th  Order  of  May,  1845,  does  not  apply  to 
the^time'for  filing  replications  generally,  but  only  to  the  time  for  filing  replications 
under  the  exigency  of  the  41st  article  of  the  16th  Order  of  May,  1845. 

Where  a  plaintiff  had  by  mistake  submitted  to  an  order  limiting  him  to  a  time  for 
filing  bis  replioaCion  m  against  some  defendants,  the  Court  refused,  on  a  motion 
ex  parte,  to  give  him  liberty  to  file  another  replication  against  the  other  defen- 
dants, but  permitted  him  to  move,  on  notice,  for  leave  to  withdraw  the  replica- 
tion, or  that  publication  might  be  enlarged. 

On  the  11th  of  March,  some  of  the  defendants  moved  to  dis- 
miss the  bill  for  want  of  prosecution,  under  Order  CXIY,  s.  1, 
May,  J845,  and  an  order  was  made,  without  argument,  that  the 
plaintiff  should,  within  a  month  from  that  time,  file  a  replication, 
or,  in  default  thereof,  that  the  bill  should  stand  dismissed  as 
against  such  defendants,  with  costs  to  be  taxed  by  the  taxing 
Master  in  rotation,  without  further  order.  After  this  order  was 
madci  other  defendants  put  in  their  answers  in  the  cause.  The 
plaintiff  did  not  file  his  replication  until  after  the  8th  of  April, 
which  was  one  lunar  month  of  twenty-eight  days  from  the  date 
of  the  order. 

On  the  17th  of  April,  .1846,  Mr.  /.  H.  Palmer  moved  ex  parte^ 
for  leave  to  file  a  second  replication,  in  order  to  put  the  cause  in 
issue  against  the  other  defendants,  who  had  answered  since  the 
order  was  made.  Counsel  for  the  plaintiff  had  not  been  instruc- 
ted, at  the  time  of  the  application  to  dismiss,  as  to  the  fact  that 
there  were  other  defendants  who  had  not  answered. 

The  Vice-chancellor  said,  that  the  proper  course  which 
the  plaintiff  should  have  taken  upon  the  motion  to  dismiss,  in- 


CASES  IN  CHANCERY.  608 


1846. — StintOD  ▼.  Taylor. 


Stead  of  undertaking  to  file  a  replication,  was  to  have  stated  to 
the  Court  that  there  were  other  defendants  whose  an- 
swers were  not  put  in :  the  Court  *would  then,  before  [*609] 
making  any  order,  have  ascertained  whether  the  plaintiff 
intended  to  set  down  the  cause  against  the  other  defendants  on 
bill  and  answer,  or  whether  he  desired  to  have  an  opportunity  of 
filing  a  replication  to  the  other  answers  also.  If  the  plaintiff  had 
said  he  intended  to  file  a  replication  as  against  the  other  defen- 
dants, the  next  question  would  have  been,  whether  he  was  in  de- 
fault in  omitting  to  take  the  requisite  steps  to  get  in  the  answers 
of  the  other  parties :  and  if  the  delay  were  sufficiently  excused, 
the  Court  would  have  ordered  the  motion  to  stand  over,  to  afford 
the  plaintiff  a  reasonable  time  for  compelling  the  other  defendants 
to  answer.  If  no  excuse  could  be  given  for  the  delay,  the  Court 
might  have  held  that  the  defendants  were  entitled  to  the  order 
for  dismissal.  The  mere  statement,  that  there  was  another  de- 
fendant who  had  not  answered,  was  not  alone  sufficient  to  pro- 
tect the  bill  from  dismissal ;  for  if  it  were,  a  suit  might  be  kept  on 
foot  for  an  indefinite  time,  by  holding  back  the  answer  of  a 
friendly  defendant.    As  matters  now  stand,  a  replication  cannot 

be  filed  to  the  answers  of  the  defendants  who  have  answered 

» 

since  the  order  of  dismissal  was  made,  unless  I  am  prepared  to 
allow  the  plaintiff  to  file  a  separate  replication,  as  against  them, 
under  the  93d  order.  No  reason  is  now  given  for  the  delay 
which  had  taken  place,  when  the  former  motion  was  made,  in 
enforcing  the  answers,  nor  why  the  Court  was  not  then  informed 
of  the  situation  of  the  cause.  The  only  argument  addressed  to 
me  in  support  of  the  present  application  is,  that  the  plaintiff  (who 
has  involved  himself  in  the  present  difficulty)  cannot  put  the 
cause  in  issue  against  all  the  defendants,  unless  the  leave  to  file 
a  separate  replication  be  given ;  and  that  the  defendants  who 
formerly  moved  to  dismiss  cannot  be  injured  by  my  giving  the 
leave  which  is  asked.  The  argument  is  in  substarK^e 
this :  that  the  *93d  order  is  useless ;  for  so  it  must  be,  [*610] 
if  the  plaintiff  can  come,  as  a  matter  of  course,  for  liberty 
to  file  a  separate  replication. 

There  is  inconvenience  in  the  practice,  the  old  practice  in  effect, 
by  which  the  witnesses  may  be  examinedy  and  publication  pass 
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-  ■-  * 

against  different  defendants  at  different  times ;  and  it  ought  not 
to  be  permitted  without  necessity.  In  this  case  it  does  not  appear 
that  the  plaintiff  did  not  proceed  with  due  diligence,  and  that  his 
present  difficulty  is  not  the  result  of  mistake.  I  therefore  think 
he  ought  to  be  allowed  to  serve  his  notice  of  motion  upon  the  de- 
fendants upon  whose  motion  the  former  order  was  made,  for  leave 
to  withdraw  the  replication  and  file  another ;  or  that  publication 
may  be  enlarged,  as  against  them,  to  such  a  date,  to  be  specified, 
as  will  afford  time  to  the  plaintiff  to  bring  up  the  proceedings  as 
against  the  other  defendants.[l] 

April  23d. — ^In  the  meantime,  the  defendants  on  whose  appli* 
cation  the  order  of  the  11th  of  March  had  been  made,  proceeded 
to  treat  the  replication  which  had  been  filed  after  the  8th  of  April 
as  not  filed  within  the  mouth  specified  iu  the  order,  and  as  beitig, 
therefore,  a  nullity ;  and  they  obtained  and  served  a  warrant  to 
tax  the  costs  of  the  bill,  as  dismissed  by  virtue  of  the  order.  The 
plaintiff  thereupon  moved,  that  all  proceedings  under  the  order 
of  the  lltb  of  March  might  be  stayed,  or  that  the  plaintiff  might 
be  at  liberty  to  file  a  replication  to  the  answer  of  the  defendants 
in  this  cause  as  of  the  8th  of  April. 


Mr.  /.  H.  Palmer,  for  the  plaintiff,  read  an  affidavit  in 
[*611]  support  of  the  application,  which  accounted  for  the  *de- 
lay  in  getting  in  the  answers  of  the  defendants  who  had 
last  answered,  by  thQ  fact  of  negotiations  having  taken  place  for 
the  settlement  of  the  suit ;  and  he  contended,  that,  under  the  terms 
of  the  Order  XIY.,  article  4,  of  May,  1846,  the  replication  was 
filed  in  time,  inasmuch  as  the  Easter  Vacation,  from  the  4th  to 
the  14th  of  April,  which  had  intervened,  was  not  to  be  reckoned 
in  the  computation  of  time  for  that  purpose. 

Mr.  Jervis,  for  the  defendants,  opposed  the  motion. — The  4th 
article  of  the  Order  XIY  did  not  apply  to  replications  generally, 
but  only  to  replications  filed  "  under  the  directions  of  article  41 

[1]  I>a/<M  ▼.  Hayter,  T  Be«T.  56S. 
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of  the  Order  XYI."  The  bill  was  therefore  out  of  the  Court,  aud 
could  not  be  restored. 

The  y ice-Chancellor  held,  that  the  replication  was  too  late, 
but  said,  that,  under  the  circumstances,  the  Court  would  give  the 
plaintiff  liberty  to  anoend  his  notice  of  motioni  by  asking,  in  ad- 
dition, that  the  bill  naight  be  restored ;  and  would  upon  that  mo- 
tion  restore  the  suit,  and  give  him  leave  to  file  his  replication, 
notwithstanding  the  order  of  the  11th  of  March,  the  plaintiff  con- 
senting that  publication  should  pass  on  the  day  on  which  it 
would  have  passed  if  the  former  replication  had  been  duly  filed 
and  still  remained.  The  plaintiff  to  pay  the  costs  of  the  motion 
and  of  the  proceedings  towards  taxation  of  the  costs  of  the  bill. 


Tbx  defendants  waived  that  part  of  the  order  which  requiredHhe  oonient  of  the 
plaiAtiff  as  to  poblication,  and  did  not  put  him  to  attend  the  notice  of  motion. 


*Whitmore  V.  Rtan.  [*612] 

1846 :  31st  January ;  36th  and  S8Ui  March. 

The  3dd  Order  of  May,  1845,  which  enables  the  Court  to  order  the  service  of  a 
suhpona  to  appear  and  answer  upon  a  defendant  out  of  the  jurisdiction,  does  not 
apply  ezclusiTely  to  suits  concerning  lands,  stock,  or  shares,  within  the  statutes, 
9  Will.  4,  c.  33,  and  4  &  5  Will.  4,  c  83.  but  gives  the  Court  a  discretion,  ac- 
cording to  the  circumstances  of  the  case,  to  permit  such  service  in  any  suit  what- 
ever. 

Form  of  the  ordei  for  service  abroad,  under  the  1st  and  9d  articles  of  the  33d  Gene- 
ral Order  of  May,  1845. 

The  plaintifb,  the  assignees  of  W.  A.  Dyer,  a  bankrupt,  filed 
their  bill  in  November,  1842,  against  the  defendant,  J.  Ryan, 
stating  that  Dyer,  for  many  years  prior  to  his  bankruptcy,  which 
took  place  in  1839,  had  traded  in  wine  and  fruits  with  Spain  and 
England,  and  had  had  extensive  mercantile  dealings  with  the 
defendant,  Ryan,  who  had  carried  on  the  like  business  at  Bar- 
celona, and  was  now  residing  in  Dublin.  The  bill  prayed  that 
an  account  might  be  taken  of  what  was  due  to  the  plaintiffii,  as 
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such  assignees)  from  the  defendant,  Ryan,  in  respect  to  such 
dealings. 

On  the  application  of  the  plaintiffs,  under  the  Order  XXXIU 
(art.  1  and  2)  of  May,  1845,  the  Court,  on  the  20th  of  November, 
1846,  ordered  that  the  plaintiffs  should  be  at  liberty  to  serve  a 
subpoena,  for  the  defendant  to  appear  to  and  answer  the  plain- 
tiff's bill,  in  Dublin,  or  within  twenty  miles  thereof;  and  the 
time  within  which  the  defendant  was  to  appear  to  the  said  bill 
was  to  be  two  weeks  from  such  service ;  and  the  time  within 
which  the  defendant  was  to  plead,  answer,  or  demur  (not  demur- 
ring alone,)  or  to  obtain  from  the  Court  further  time  to  make  his 
defence,  was  to  be  eight  weeks  from  such  appearance ;  and,  in 
case  the  defendant  should  be  advised  to  demur  alone,  he  was  to 
do  so  within  two  weeks  from  such  appearance. 
On  the  22d  of  December,  1845,  the  Court,  by  an  order,  reciting 
the  order  of  20th  of  November,  and  the  service  of  the  or- 
[*613]    der  and  subpcena,  and  a  copy  of  the  'bill,  upon  the  defen- 
dant, at  his  office  in  Northumberland-street,  Eden  duayi 
in  the  city  of  Dublin,  on  the  day  therein  mentioned,  as  appeared 
by  the  affidavits,  and  that  the  defendant  had  not  yet  appeared 
thereto,  gave  the  plaintiff's  liberty  to  enter  an  appearance  to  the 
bill  for  the  defendant.(a) 

It  was  now  moved,  on  behalf  of  the  defendant,  that  both  of  the 
foregoing  orders  might  be  discharged,  and  that  the  Record  and 
Writ  Clerk  might  be  ordered  to  expunge  the  appearance  which 
had  been  entered  for  the  defendant. 

Mr.  Wood  and  Mr.  Metcalfe^  for  the  motion,  argued,  that  this 
Court  could  not  entertain  a  suit  relating  solely  to  mercantile 
transactions  against  a  merchant  residing  within  a  foreign  juris- 
diction, and  not  having  business,  property,  or  domicile  in  this 
country ;  and  that,  so  far  as  this  question  was  concerned,  Ireland 
must  be  considered  a  foreign  country :  Whyte  v.  Rose.{b)  The 
statutes  3  &  4  Yict.  c.  94,  and  4  &  6  Yict.  c.  62,  under  the  au- 
thorities of  which  the  Orders  of  May,  1846,  had  been  made,  gave 

(a)  See  art  4  of  the  General  Order  XXXIII  of  May,  1845. 
(6)  3  <4rB.  Rep.  493,  509. 
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the  Lord   Chancellor,  acting   with  the  advice  and  consent  of 
other  judges  of  the  Court  of  Chancery,  enlarged  powers,  but 
powers  which  they  were  not  enabled  to  exercise  beyond  the  limits 
of  the  former  jurisdiction  of  the  Court.    Those  statutes  gave 
the  Court  of  Chancery  no  new  or  enlarged  jurisdiction  ;  nor  could 
they,  consistently  with  the  principles  of  international  law,  which 
the  legislature  must  have  presumed  to  have  respected,  have  ex- 
tended the  jurisdiction  of  the  Court  of  Chancery  to  subjects  not 
amenable  to  its  power,  but  living  within  a  foreign  and 
independent  ^jurisdiction,  as  fjr  this  purpose  the  defen-    [*614] 
dant  must  be  taken  to  be.    *' Considered  in  an  intemia- 
tional  point  of  view,  jurisdiction  to  be  rightfully  exercised,  must 
be  founded  either  upon  the  person  being  within  the  territory, 
or  the  thing  being  within  the  territory ;  for  otherwise  there  can 
be  no  sovereignty  exerted,  upon  the  known  maxim.  Extra  terri' 

torium  jus  dicmitiimpune  nonpar  etur On  the  other 

hand,  no  sovereignty  can  extend  its  process  beyond  its  own  ter- 
ritorial limits,  to  subject  either  persons  or  property  to  its  judicial 
decisions.  Every  exertion  of  authority  of  this  sort  beyond  this 
limit  is  a  mere  nullity,  and  incapable  of  binding  such  persons  or 
property  in  any  other  tribunals.''(a)  The  principle  thus  expres- 
sed has  been,  in  substance,  adopted  by  the  Courts  of  this  country : 
Buchanan  ▼.  Rucker^[b)  Douglas  v.  Forrest{c)  Then,  was 
there  any  difference  in  principle  arising  from  the  circumstance 
that  the  country  and  jurisdiction  within  which  the  defendant  re- 
sided was  a  part  of  her  Majesty's  dominions?  That  there  was 
no  such  difference  in  principle,  was  clear  from  the  case  of  Shaw 
▼.  Lindsay^{d)  where  the  question  was  on  the  effect  of  service  in 
Scotland,  and  that  of  Fernandez  v.  Corbin^{e)  as  to  its  effect  in 
Guenisey.  The  plaintiffs  must,  therefore  show  some  authority 
for  their  proceeding.  The  only  authority  breaking  in  upon  the 
principle  that  confines  the  process  to  the  limits  of  the  jurisdiction 
over  the  person,  must  be  found  in  the  statutes  2  Will.  4,  c.  33,  or 

(a)  Story,  Conflict  of  Laws,  $  539.  Bro.  C.  C.  313,)  and  B9wke  ▼.  Lfrd 

(6)  9  East,  192.  Maedonald,  (2  Dick.  5S7,;  are  miara- 

(e)  4  Bing.  686, 703.    Per  Beit,  C.  J.  ported. 

{d)  18  Vea.  496,  ed.  3,  n.   C31,)  by  (e)  2  Sim.  544. 
which  it  18  aUted  that  Seoit  j.  Hough,  (4 

Vol.  IV.  69 
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4  &  5  Will.  4,  c.  82  ;  the  first  enabling  plaintiffs  in  suits  in  Eng- 
land, concerning  lands,  tenements,  or  hereditaments 
[*615J  situated  in  England  *and  Wales  to  serve  the  subpesna 
and  subsequent  process  in  any  part  of  tiie  United  King- 
dom, and  giving  like  powers  to  the  Courts  in  Ireland,  as  to  the 
same  kind  of  property  in  that  country.  The  second,  extending 
the  powers  of  the  former  act  not  only  to  suits  concerning  lands, 
but  ''concerning  any  charge,  lien,  judgment,  or  incumbrance 
thereon,  or  concerning  any  money  vested  in  any  government  or 
other  public  stock  or  public  shares  in  public  companies  or  con- 
cerns, or  concerning  the  dividends  or  produce  thereof;"  and  en- 
abling also  the  service  to  be  made  in  any  place  out  of  the  United 
Kingdom,  under  certain  restrictions.  These  statutes  were  al- 
most in  express  terms  recognitions  of  the  principles  of  interna- 
tional law  which  have  been  cited ;  for  they  proceed  upon  the 
basis,  that  the  thing.,  although  not  the  person,  is  within  the  terri- 
tory«  The  case  of  a  suit  for  an  account  of  mercantile  transac- 
tions which  took  place  in  a  foreign  country,  was  wholly  without 
the  scope  of  these  statutes.  The  Order  XXXIII  of  May,  1845, 
must  be  treatedi  not  as  introducing  a  new  jurisdiction,  but  as  ap- 
plying only  to  the  jurisdiction  already  existing,  and  recognized 
by  the  several  statutes^  The  words  of  the  order — "  where  a  de- 
fendant in  any  suit  is  out  of  the  jurisdiction  of  the  Court*' — could 
not  reasonably  be  considered  as  intended  tacitly  to  disregard  the 
provisions  which  the  statute  2  Will.  4,  c.  33,  imposed,  and  which 
the  statute  4  &  6  Will.  4,  c.  82,  only  with  studious  caution,  en- 
larged. The  order,  made  under  the  powers  of  the  statutes  3  &  4 
Vict,  c*  94,  and  4  &  6  Yict.  c.  62,  might,  it  must  be  admitted, 
have  repealed  the  provisions  of  the  former  acts  of  Will.  4,  or 
might  have  declared  that  they  should  be  enlarged,  and  made  to 
apply  to  all  suits  whatsoever ;  but  that  would  have  been  distinctly 
'  done  if  it  had  been  intended.  The  provisions  of  the  statutes  of 
the  3,  4,  &  6  Yict.,  however,  were  left  in  full  force,  together 
with  the  Orders  of  May,  1845 ;  and,  confining  the  opera- 
[*616]  tion  of  *the  latter  to  suits  concerning  the  matters  referred 
to  in  the  former,  the  law  is  made  consistent  with  itself,  by 
a  conformity  with  the  principles  of  international  jurisdiction,  and 
by  giving  force  to  the  provisions  as  well  of  the  statutes  as  of 
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the  orders.    [They  mentioned  also    M^Master  v.  Lomax,{a) 
Cameron  v.  CaTneron.{b)] 

Mr.  Romilly  and  Mr.  WiUcock^  for  the  plaintiffs,  were  not  rer' 
quired  to  address  the  Court  on  the  question  of  jurisdiction,  but 
only  on  the  propriety  of  the  order  in  the  circumstances  of  the 
case. 

[Affidavits  were  filed  on  both  sides ; — ^by  the  plaintiff,  to  show 
that  the  defendant  was  in  London  in  the  year  1843,  and  was  then 
informed  of  the  suit,  and  undertook  to  appear,  but  had  returned 
to  Ireland  in  breach  of  the  undertaking  ;  and  that  he  had  admit- 
ted to  some  extent  the  claim  of  the  plaintiff,  and  made  offers  of 
compromise  ;-<i-by  the  defendant,  wholly  denying  these  allega- 
tions of  the  plaintiff,  and  showing  that  they  had  formerly  com- 
menced an  action  against  the  defendant  in  Ireland  for  the  same 
matters.  Much  of  the  argument  was  directed  to  these  facts, 
which  are  not  important  to  the  point  raised  with  regard  to  the 
jurisdiction.  Some  observations  were  also  made  on  the  effect  of 
the  statute  of  limitations,  if  the  plaintiffs  should  be  put  to  re? 
commence  their  process.] 

March  26/A. — Vice-Chancellor  : — ^I  do  not  think  it  is  ne- 
cessary that  I  should  express  any  opinion,  whether  the  act  of 
Parliament,  and  the  orders  made  in  pursuance  of  it,  are  proper  or 
not  with  reference  to  questions  of  international  law ;  nor  whether 
it  may  be  considered  certain  that  foreign  countries  will 
treat  as  conclusive  the  judgments  of  courts  of  this  •conn-  [•Gl?] 
try  pronounced  in  the  absence  of  a  party,  who  has  not 
appeared  to  a  subposna  served  upon  him  in  a  foreign  country.  I 
shall  also  decline  the  question,  whether  the  act  was  intended  to 
to  give  to  the  judges  of  the  Court  of  Chancery,  by  whom  the 
orders  of  May,  1846,  were  framed,  power  to  make  an  order 
like  the  order  now  in  question.  The  only  questions  I  am  at 
liberty  to  consider  are,  whether  the  33d  general  order  does  ii^ 

{a)  2  Myl.  &  K.  32. 

(6)  Id.  289.    See  also  FarUr  7,  Lloyd,  5  Sio?.  509. 
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fact  gi^e  the  Court  power  to  make  the  order  now  sought  to  be 
discharged,  and  if  it  do,  whether  that  power  was  properly  exer- 
cised in  the  present  case.  Upon  the  first  of  these  questions  I  en- 
tertain no  doubt.  It  was  properly  admitted,  that  the  case  must  be 
dealt  with  in  the  same  way  as  if  the  very  words  of  the  order  had 
been  contained  in  the  act ;  and,  if  that  be  so,  I  cannot  doubt  the 
interpretation  of  the  order.  I  do  not  deny  that  great  weight  is, 
for  some  purposes,  due  to  the  observation  which  has  been  made 
as  to  the  extensive  nature  of  the  33d  order, — that  it  empowers 
the  Court,  if  it  thinks  fit,  to  order  a  subpoena  to  be  served  upon  a 
foreigner  who  has  never  been  within  the  jurisdiction.  But  my 
opinion  is,  that  the  order  does  in  terms  give  the  Court  anthority 
to  do  so ;  and  I  cannot  see  that  such  an  order  exercised  with  dis- 
cretion, does  in  any  respect  violate  the  rules  of  natural  justice. 
The  order  does  not  give  the  plaintiff  a  right  to  call  upon  the 
Court  iu  all  cases  to  order  service  of  the  subpoena  abroad,  but  it 
gives  the  Court  power  to  do  so,  in  exercise  of  a  sound  discretion, 
according  to  the  circumstances  of  the  case.  The  material  quea- 
tidn  in  judicial  proceedings  is,  whether  the  defendant  has  due  no- 
tice of  the  proceedings,  so  that  he  may  be  enabled  to  come  in  and 
make  his  defence,  and  not  whether  he  receives  that  notice  at 
Boulogne  or  Dover. 

The  only  question  remaining   to   be  considered  is, 
[*61S]    whether,  upon  reading  the  aflSdavits,  the  case  is  one  *in 
which,  under  the  circumstances,  I  ought  not  to  have  made 
the  order ;  and  whether  I  ought  now  to  discharge  it. 

March  28/A, — The  Vice-chancellor  said,  that  if,  at  the  time  he 
made  the  order  of  service,  he  had  been  as  well  aware  as  he  now  was 
of  the  position  of  the  parties  and  prooeedings,  he  perhaps  should  not 
have  made  the  order  for  service  of  the  subpoena  in  Dublin,  with- 
out first  requiring  the  plaintiff  to  give  some  better  explanation 
than  he  had,  of  the  reason  why  he  did  not  file  his  bill  in  Dublin. 
The  order,  however,  was,  in  his  opinion,  regular,  and  no  blame 
attached  to  the  plaintiff  in  respect  of  the  manner  of  making  the 
application.  In  fact,  it  was  merely  by  accident  that  the  subpoena 
was  not  served  in  England.  The  plaintiff  had  intended  to  serve 
the  subpoena  upon  the  defendatit  while  he  was  in  England, 
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unless  the  compromise,  which  was  then  attempted  between  the 
parties  should  be  effected.  The  defendant,  however,  suddenly 
and  unexpectedly  returned  to  Ireland.  There  had  been  an  op- 
portunity of  serving  him  in  this  country, — an  opportunity  of 
which,  upon  the  evidence,  it  appeared  that  advantage  would  have 
been  taken,  but  for  the  defendant's  return.  Allowing  the  appear- 
ance to  stand,  would  not  place  the  defendant  in  a  worse  situation 
than  if  he  had  been  served  when  in  England  ;  nor  was  there  any 
reason  in  the  abstract  why  the  suit  should  be  prosecuted  in  one 
country  rather  than  in  the  other.  He  had  to  consider  whether, 
the  order  having  been  regularly  served,  there  was  any  reason  in 
justice  to  discharge  it.  Although  it  did  not  appear  why  the  bill 
was  not  filed  ia Ireland,  there  was  no  ground  to  suppose  that  the 
defendant  was  in  a  worse  position  by  having  it  filed  here.  He 
thought  the  power  of  the  Court  to  direct  service  abroad  should 
be  exercised  with  great  circumspection,  but  he  would  not  throw 
any  doubt  upon  the  jurisdiction  by  discharging  the  order  in  the 
presentcase.il] 

[1]  BUnkiruopp  v.  Blenkituopp,  1  Coop.  Rep.  t.  Oott  30  }  OrB$n  ▼.  Pledger ,  3 
Hare,  165.  Where  there  is  no  positive  ref^ulation  legalising  the  eervice  of  a  eub* 
poena  out  of  the  jarisdiction  of  the  Court,  it  is  now,  however  it  may  have  been  con^ 
sidered  formerly,  held  to  bft  irregular,  and  all  proceedings  founded  upon  it  are  yoid  ; 
but  the  irregularity  is  waived  by  the  defendant's  yolontary  appearance.  Dunn  ▼. 
Dunn,  4  Paige,  425.  See  1  Coop.  Rep.  t.  Cott  29 ;  and  ibid.  24,  where  the  ret 
porter  says  ;  **  from  a  passage  extracted  by  the  reporter  some  years  ago  from  an 
old  unpublished  law  treatise,  he  has  reason  to  think  that  an  arrangement  was  once 
contemplated  between  the  Chancellors  of  England  and  Ireland,  under  which  in 
certain  cases,  reciprocal  aid  was  to  be  afforded  for  the  execution  of  the  process  of 
their  Courts  in  their  respective  jurisdictions.  It  seems  to  have  been  intended  that 
the  process  should  be  indorsed  by  the  Chancellor  of  the  conntry  in  which  effect  was  to 
be  given  to  iL  There  are  some  passages  in  the  books  which  Dqake  it  not  in^proba? 
ble  that  there  was  a  scheme  of  thi^  kin<l*" 


619  CASES  IN  CHANCERY. 

1846.— Shipton  ▼.  Rawlins. 


[•619]  •Shipton  V.  Rawlins. 

1846 :  2d,  3d,  and  4th  Jane. 

Suit  ajraiDst  triuteeii  alle^ringr  breaches  of  trust,  by  omitting  to  make  repairs,  and 
to  provide  a  fand  for  the  renewal  of  leases,  as  directed  by  the  will.  The  widow 
of  the  testator,  (who  was  tenant  for  Ufa  under  the  will,)  and  two  others,  were  the 
trustees.  The  widow  married  again,  and  afterwards  died,  leaving  her  husband 
sarviving,  and  leaving- assets  of  her  separate  estate: — Held,  that,  as  there  were 
assets  of  the  widow,  which,  under  the  circumstances  of  this  caie,  were  or  might 
be  liable  to  the  trust,  it  was  not  a  case  in  which  the  plaintiff  eonld,  under  the 
32d  Order  of  August,  1841,  proceed  against  the  other  trustees  and  the  husband 
of  the  testator's  widow,  without  making  a  personal  representative  of  the  widow 
a  party ;  and  that  the  defect  was  not  removed  by  the  waiver  of  any  relief  itgainst 
the  assets  of  the  widow,  or  against  all  the  trustees,  in  reBpect\>f  breaches  of  trust 
before  the  marriage  of  the  widow. 

The  tefitator,  John  Shipton,  hj  his  will,  deyised  and  bequeath- 
ed all  his  estate  and  interest  in  certain  renewable  ecclesiastical 
leases  held  under  the  see  of  Winchester,  unto  his  wife  Sarah,  W. 
Rawlins,  and  G.  Dent,  upon  trust,  by  and  out  of  the  rents  and 
profits,  to  raise  and  lay  apart  such  annual  sums  as  they  might 
deem  sufficient  for  paying  the  rents  and  performing  the  covenants 
reserved  and  contained  in  the  said  leases ;  and  also  to  set  apart 
such  sums  of  money  annually  as  they  should,  in  their  judgment 
and  discretion,  deem  sufficient  to  renew  the  leases  of  the  same 
premises  when  and  as  it  should  be  usual  and  requisite,  all  which 
renewed  leases  should  be  vested  in  the  said  trustees  for  the  time 
being,  upon  the  same  tjusts  as  were  by  the  said  will  declared  of 
the  then  subsisting  leases  ;  and,  subject  to  such  expenditure  and 
disbursements,  to  pay  or  empower  the  said  Sarah  his  wife  to  re- 
ceive the  rents  and  profits  of  the  said  leasehold  tenements  for  her 
own  use  during  her  life ;  with  remainder,  after  her  decease,  for 
his  brothers  and  sisters,  and  their  children,  as  therein  mentioned. 
The  residue  of  his  real  and  personal  estate  the  testator  gave  to 
his  said  wife  absolutely.  The  testator  died  in  1831.  The  per- 
sonal estate  was  stated  to  have  been  more  than  sufficient  for  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses, 
without  interfering  with  the  leasehold  estate ;  and  Sarah,  the 
widow,  entered  into  possession  of  the  leasehold  estate.    In  1834, 
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Sarah,  the  widow,  intermarried  with  William  Sentance,  previous- 
ly to  which  a  marriage  settlement  was  made,  whereby  the  lease- 
hold premises  bequeathed  to  the  said  Sarah  during  her  life,  by 
the  will  of  the  testator,  and  all  other  the  residuary  proper- 
ty of  the  testator  bequeathed  *to  the  said  Sarah,  were  ['620] 
conveyed  and  assigned  to  the  defendant  Jennings  and 
another,  upon  trust  for  the  separate  use  of  the  said  Sarah  for  her 
life ;  and,  after  her  decease,  as  to  the  property  to  which  she  was 
absolutely  entitled,  upon  trust  for  William  Sentance  for  his  life, 
with  remainder  to  such  person  or  persons  as  the  said  Sarah 
should,  notwithstanding  her  coverture,  by  will  appoint ;  and,  in 
default  of  such  appointment,  upon  certain  other  trusts  therein 
mentioned. 

Sarah  Sentance  died  in  September,  1S40,  having,  by  her  will, 
devised  and  bequeathed  her  residuary  estate,  under  the  will  of 
her  former  husband,  and  a  sum  of  300/.,  3/.  per  cent,  reduced 
annuities,  standing  in  the  names  of  her  husband,  William  Sen- 
tance, and  herself^  together  with  the  rest  of  her  moneys,  and  fur- 
niture, u^to  the  defendant  Jennings  and  another;  and  appointed 
them  her  executors. 

The  bill  was  filed,  by  parties  entitled  in  remainder  under  the 
will  of  the  testator,  John  Shipton,  against  Rawlings  and  Dent, 
his  surviving  executors,  Jennings,  the  survivor  of  the  trustees  of 
the  settlement  on  the  second  marriage  of  Sarah,  the  widow,  and 
the  survivor  of  the  appointees  under  her  will,  and  William  Sen- 
tance. The  bill  stated,  that  Sarah,  the  widow,  had  been  pennit- 
ted  by  Rawlings  and  Dent  to  receive  the  rents  and  profits  of  the 
leasehold  estate  up  to  the  time  of  her  death,  without  such  annual 
sums  being  raised  and  laid  apart  for  the  purposes  directed  by  the 
will ;  and  that  the  covenants  to  repair  had  not  been  performed, 
and  no  fund  had  been  provided  for  the  renewal  of  the  leases. 
The  bill  alleged,  that  the  300/.  stock,  although  standing  in  the 
name  of  the  defendant  William  Sentance,  as  well  as  of  Sarah  his 
wife,  was  part  of  the  savings  of  her  separate  estate.  And  the 
bill  charged,  that  Sarah  had  the  power  of  disposing  by 
will  of  such  *sum,  and  also  of  a  quantity  of  furniture  and  [*621] 
effects  of  which  she  was  possessed  at  the  time  of  her 
death;  and  that  such  her  personal  estate  was  applicable  to 
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the  payment  of  the  expense  of  repairing  the  premises  and  the  said 
other  purposes ;  notwithstanding  which  the  defendant  Jennings 
had  allowed  William  Sentance  to  possess  himself  of  such  perso- 
nal estata 

The  bill  prayed,  that  the  trusts  of  the  will  as  to  the  leasehold 
estate  might  be  carried  into  effect ;  and  that  it  might  be  declared 
that  Rawlings  and  Dent,  during  the  life  of  the  said  Sarah,  the 
widow,  and  the  said  Sarah,  up  to  her  second  marriage,  and  Wil- 
liam Sentance  and  Sarah  his  wife,  from  such  marriage,  during 
the  life  of  Sarah  were  answerable  for  the  breach  and  non-perform- 
ance of  the  trusts  of  the  will  as  to  such  premises ;  and  that  the 
defendants  might  be  ordered  to  repair  the  premises  and  provide 
the  necessary  funds  for  the  purposes  mentioned  in  the  will ;  and 
that  Jennings  and  William  Sentance  might  be  ordered,  out  of  the 
assets  of  Sarah  come  to  their  hands,  respectively  to  answer  such 
of  the  payments  and  liabilities  as  Sarah  was  personally  answer- 
able for. 

Dent  died  after  the  institution  of  the  suit,  and  his  representa- 
tives were  brought  before  the  Court  by  supplemental  hill.  Jem- 
nings  afterwards  died  before  the  hearing,  but  his  representatives 
were  not  made  parties.    At  the  hearing, 

Mr.  Tinney  and  Mr.  T.  Parker,  jun.,  for  Rawlings,  the  sur- 
viving trustee,  and  the  representatives  of  Dent,  the  deceased  trus- 
tee, and  Mr.  Romilly  and  Mr.  Lonsdale^  for  W.  Sentance,  objected, 
that  the  suit  was  defective  for  want  of  a  personal  representative 
of  Sarah  Sentance  as  a  party  to  the  suit. 

[•622]  •Mr.  Kenyan  Parker  and  Mr.  Follett^  for  the  plaintiff, 
waived  at  the  bar  all  the  relief  sought  against  the  assets  of 
Sarah  Sentance,  and  against  the  other  trustees  in  respect  of 
breaches  of  trust  before  the  second  marriage  of  Sarah  Sentance ; 
and  submitted,  that  the  plaintiffs  were  at  liberty,  under  the  Order 
XXXII  of  August,  1841,  to  sue  the  other  trustees,  or  their  estates, 
without  proceeding  against  any  representative  of  Sarah  Sentance: 
KeUaway  v.  Johnson^ia)  Perry  v.  KnM.(h)    With  reference  to 

(a)  5  BeaT.  319.  (5)  5  Beav.  293. 
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the  claim  against  the  separate  estate  of  Sarah,  Adair  v.  Shaw{c) 
was  cited. 

Vice-chancellor,  after  stating  the  facts  of  the  case : — 
The  objection  raised  is,  that  the  estate  of  Sarah  Sentance  ought 
to  be  represented  on  this  record.    The  bill  charges,  that  the  estates 
of  William  Sentance  and  Sarah  Sentance  were  both  liable,  and  that 
Jennings  (who  has  since  died)  had  possessed  assets  of  Sarah  which 
were  applicable  to  make  good  the  breaches  of  trust  committed  by 
her.    The  question  must  be  considered  with  reference  to  the 
breaches  of  trust  committed  before  the  marriage  of  Sarah  with  Wil- 
liam Sentance,  and  the  breaches  of  trust  after  that  marriage  during 
the  lifetime  of  Sarah.    It  is  not  necessary  that  I  should  give  any 
opinion  as  to  the  liability  of  William  Sentance  personally,  or 
whether  his  liability  is  confined  to  the  separate  estate  of  Sarah  in 
his  hands.    I  do  not  think  this  is  a  case  within  the  32d  Order, 
where,  a  plaintiff  having  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  all  are  not  neces- 
sary parties,  but  the  plaintiff  may  proceed  against  one  or  more. 
This  is  a  case  involving  peculiar  considerations.    The  argument 
for  the  plaintiff  was,  that  although  the  bill  proceeded  upon 
the  *acts  of  all  the  trustees  and  the  husband,  it  was  not  ne-    [*623] 
cessary  to  sue  them  all.  Lord  Langdale  has  lately,  in  sever- 
al cases,  decided,  that  trustees  charged  with  a  breach  of  trust  were 
within  the  32d  Order,-— decisions  which  are  not  opposed  to  thevie w 
I  take  here.  Lord  Langdale  did  not,  I  think,  intend  to  lay  it  down  as 
a  universal  proposition,  that,  wherever  a  state  of  circumstances  ex- 
isted which  might  constitute  a  breach  of  trust,  if  a  loss  were  incur- 
red, the  cestuis  que  trust  can  arbitrarily  select  any  one  trustee  and 
charge  him  as  for  a  breach  of  trust,  whatever  the  nature  of  his 
complaint  might  be.    Take,  for  example,  the  case  of  one  of  two 
trustees  acting  alone,  and  receiving  the  whole  trust  moneys,  and 
investing  them  in  his  own  name :  that  might  be  a  breach  of  trust, 
per  se  ;  for  the  cestui  que  trust  had  a  right  to  require  each  trus- 
tee to  have  a  hold  upon  the  trust  fund.    And,  if  a  loss  resultedi 

(a)  I  Sch.  &  Lef.  S43. 

Vol.  IV.  70 
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the  non-acting  trastee  might  be  liable  for  it.[lj  But  if  the  fund 
were  safe,  though  irregularly  standing  in  the  name  of  one  trus- 
tee only,  1  cannot  think  the  23d  Order  would  entitle  the  plain- 
tiff to  sue  the  trustee  who  had  not  acted,  separately  from  the 
other.  The  case  of  Symonds  v.  Walkery{a)  as  explained  in 
Munch  V.  Cockerell,{b)  shows  that  all  trustees  are  prima  fade 
necessary  parties  to  a  suit  complaining  of  a  breach  of  trust,  al- 
though execution  might  Le  taken  out  against  one  only.[2] 

The  case  1  have  just  supposed  may  be  the  case  here.  In  this 
case,  the  wife  was  one  of  the  trustees  of  the  leaseholds ;  the  300/. 
which  constitutes  part  of  her  separate  property,  as  the  bill  alleges, 
may  be  part  of  the  trust  moneys ;  indeed,  the  saving  might  have 
been  made  for  the  very  purposes  of  the  trust,  which,  under  the  will, 
she  wa9  undoubtedly  bound  to  make.  If  a  loss  has  been 
[^624]  sustained,  the  other  trustees  may  have  a  right  to  *be  re- 
imbursed from  her  separate  estata  In  this  view  of  the 
case,  the  waiver  of  the  plaintiff  cannot  deprive  the  tnistees  of  the 
right  they  may  have.  My  opinion  is,  that  the  wife's  estate  ought 
to  be  represented  in  this  suit [4] 

I  take  this  opportunity  of  noticing  the  case  of  Biggs  v.  Penii, 
decided  in  this  Court,  and  reported  in  4  Hare,  469.  The  mar- 
ginal note  correctly  represents  the  point,  and  the  only  point  I 
decided.  The  case  would  appear  to  decide  a  great  deal  moie ; 
but  certainly  my  attention  was  not  called  to  the  insolvency  of 
Bromely,  or  to  the  question,  whether  Penn  alone  did  not  repre- 
sent the  estate  of  the  testator,  independently  of  the  32d  Order ; 
nor  did  I  intend  to  give  any  opinion  on  either  of  those  points. 

• 

(•)  3  Swanit  75.  (fr)  8  Sin.  SSI. 

[1]  Bo9th  T.  BoBtk,  I  Bmt.  195  ;  Bnommn  t.  ilattMtetrjp,  1  Hoff  Ch.  Rap.  150. 

13]  Bat  Me  TAc  AttorMy  General  t.  WtUon,  Cr.  k,  Ph.  1, 28 ;  The  Same  t. 
The  Corporation  of  Leiceeter,  7  Beay.  176, 181,  a.  2 ;  Rickardeon  t.  Haetinge,  14. 
801,333,354. 

[3]  ilatt  T.  Aaatin^  3  Collyer,  570,  eitad,  together  with  ether  cuee  relative  le 
the  eabject,  ante,  473,  a.  3 ;  Lowry  ▼.  fWlfoji,  9  Sim.  140. 
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Pickup  v.  Atkiicson. 

1846 :  21ft  and  28th  Mareh. 

After  a  ipeeific  gift  of  certain  leaaehold  bootee  to  the  teetator^e  wifb  for  her  lifoi  ehe 
payio|r  the  gronad  rente  and  performing  the  eovenanta,  with  remainder  over  to 
hit  nephew,  the  tettator  beqneathed  the  "  rente  and  profitt,  dividendt  and  inter- 
ett"  of  all  the  retidne  of  hit  property  to  hie  wife  for  her  life,  with  a  gift  over  of 
the  whole  of  the  reaidne  after  her  deeeate  to  other  pereoiie :— AtU,  that  Um 
widow  wae  not  entitled  to  the  enjoyment  in  epeeie  daring  her  life  of  that  part  of 
the  reaidae  which  eontitted  of  leatehold  and  other  perithable  property,  hat  that 
the  tame  ought  to  be  converted. 

The  testator,  by  his  will,  dated  iu  1844,  after  directing  bis 
debts  to  be  paid,  gave  to  Ann,  his  wife,  his  household  furniture^ 
and  a  pecuniary  legacy  of  100/.,  together  with  a  power  of  ap- 
pointing, by  her  will,  the  sum  of  600/.  out  of  the  residue  of  his 
personal  estate,  in  case  she  survived  him.  He  also  bequeathed 
to  his  wife  his  leasehold  dwelling  house  in  Newnham  street,  and 
his  leasehold  dwelling  house  in  Cromer  street,  for  so  much  of 
the  term  remaining  therein  as  his  wife  should  live,  she  paying 
the  ground  rents  and  performing  the  covenants ;  and  after  her 
decease  he  gave  the  same  houses,  for  the  residue  of  the  term,  to 
his  nephew.  The  testator  then  bequeathed  to  his  nephew  the 
goodwill  of  his  business  of  a  potato-salesman,  desiring  him  to 
carry  on  the  same  for  one  season  after  his  death,  and  giv- 
ing to  *his  said  wife  the  share  of  the  profits  for  that  sea-  [*625] 
son,  which  would  have  belonged  to  himself  if  living. 
The  testator  then  proceeded : — '*  The  rents  andt  profits,  dividends 
and  interest,  of  all  the  residue  of  my  said  property,  including  my 
money  out  at  interest  and  in  the  public  funds,  I  give  my  wife 
and  her  assigns  for  her  life ;  and,  after  her  decease,  I  give  and 
bequeath  the  whole  of  such  residue  of  my  said  property  (subject 
to  the  power  of  appointment  over  600/.  hereinbefore  given  to  my 
said  wife)  to  be  divided  equally  between  and  amongst  my  ne- 
phews and  nieces,''  who  were  therein  named.  And  the  testator 
appointed  his  wife  and  the  plaintiffs  executrix  and  executors  of 
his  will.    The  testator  died  in  December,  1844. 

The  property  of  the  testator  at  his  death,  besides  ready  money 
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consisted  of  about  4000/.,  new  3^  per  cent,  annuities ;  100/. 
long  annuities,  which  would  determine  in  1859 ;  some  shares 
in  the  Eagle  Life  Insurance  Company ;  some  houses  near  the 
Edgeware  road,  held  for  the  residue  of  a  term  of  ninety-nine  years 
from  1802,  at  a  nominal  rent ;  and  a  house  in  Clapham  road, 
held  for  the  residue  of  a  term  which  would  expire  in  1866,  at  a 
rack-rent ;  together  with  the  said  houses  in  Newnham  street 
and  Cromer  street,  which  were  held  for  the  residue  of  long  terms, 
of  which  the  greater  part  were  yet  to  come .  There  was  no  free- 
hold estate.  The  principal  question  was,  whethert  he  leasehold 
and  other  property  (except  the  houses  in  Newnham  street  and 
Cromer  street)  ought  to  be  sold  and  converted,  or  whether  the 
income  arising  therefrom  should  be  enjoyed  by  the  widow  during 
her  life  in  specie. 

Mr.  Wilkockf  for  the  plaintiffs,  the  executors. 

[*626]  *Mr.  Roltj  for  the  widow. — Th6  testator  has  given  to 
his  widow  the  "  rents  ^  of  his  residuary  estate  for  her  life. 
How  is  effect  to  be  given  to  that  bequest  in  a  case  where  there  is 
no  real  estate,  if  the  only  property  producing  rents  is  to  be  sold 
and  converted  into  consols  ?  It  is  impossible  in  that  case  to  satis- 
fy the  word.  It  is  a  specific  gift,  although  not  in  the  strict  sense 
in  which  the  word  "  specific  "  is  regarded  when  it  is  applied  as 
distinguishing  demonstrative  from  specific  legacies.  This  dis- 
tinction in  the  meaning  of  the  .word  ''specific"  has  been  recog- 
nized  in  the  authorities.(a)  No  inference  adverse  to  this  con- 
struction can  be  drawn  from  the  separation  of  a  particular  part  of 
the  leasehold  estate,  and  the  express  gift  of  that  part,  in  its  exist- 
ing state,  to  the  tenant  for  life ;  for  that  separation  was  evident- 
ly not  made  to  distinguish  the  mode  of  enjoyment  by  the  wife, 
but  for  the  purpose  of  giving  the  ultimate  interest  in  that  part  to 
the  nephew,  the  particular  legatee  in  remainder.  Nor  can  the 
word  "  rents  "  be  satisfied  by  the  supposition,  that,  according  to 
some  cases,  the  tenant  for  life,  even  in  case  of  the  conversion  of 
the  estate,  would  be  entitled  to  ''  rents  "  for  one  year  from  the 
testator's  death,  for  that  right  is  excluded  by  the  later  authori- 

(a)  1  Myl.  d&  Cr.  116 ;  4  Myl.  &  Cr.  299. 
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ties ;  Taylor  v.  Clark,{a)  The  word  must  therefore,  in  effect, 
be  struck  out  of  the  will  if  the  property  be  converted.  [He  cited 
also  Collins  y.  Collins,{b)  Alcock  v.  Sloper,{c)  Goodenoughv, 
T\'etnamondoj{d)  Daniel  v.  Tf^arren,(e)  and  Hinves  y.  £Rnve9.{ff)] 

Mr.  Romilly  and  Mr.  Hallett,  for  the  parties  entitled 
*in  remainder,  argued  that  the  words  ^*  rents  and  profits,  [*627] 
dividends  and  interest,"  did  not  amount  to  a  specific  gift 
of  the  leasehold  estate :  they  might  be  satisfied,  under  the  present 
law  of  wills,  by  any  real  estate,  incorporeal  or  otherwise,  yield- 
ing produce  in  the  shape  or  name  of  rent,  which  the  testator 
might  have  purchased  after  the  date  of  the  will,  and  before  his 
death.  It  was  nothing  more  than  a  formal  enumeration  of  the 
particulars  of  which  the  income  might  consist.  Every  word 
might  have  taken  effect  consistently  with  the  conversion  of  the 
residuary  estate  according  to  the  rule  of  law.  "  Profits  "  refer- 
red to  the  trade  until  the  accounts  of  the  season  were  made  up ; 
and  "  dividends  and  interest "  might  have  been  satisfi^  by  the 
state  of  the  permanent  investments.  The  tenant  for  life  must 
show  that  he  is  entitled  to  enjoy  the  property  in  its  existing  state, 
or  the  rule  for  the  conversion  of  all  property  in  its  nature  perish- 
able must  prevail;  Mills  v.  Millsjiji)  Oakes  v.  Sirachey^{i) 
Benn  v.  Dixonj^k)  Litchfield  v.  Baker j^t)  Sutherland  v. 
Cooke.[m) 

y ice-Chancellor  (after  stating  the  will) : — 

The  property  of  the  testator  at  his  death  consisted  in  part  of 
leasehold  property,  other  than  the  leaseholds  specifically  be- 
queathed to  his  wife  for  life,  with  remainder  to  his  nephew.  He 
had  no  freehold  property  at  the  time  of  his  death.  The  only 
question  I  have  to  decide  is,  whether  (as  between  the  tenant  for 
life  and  the  remainder-man)  the  leaseholds,  other  than  those  spe- 
cifically bequeathed  to  the  widow  for  her  life,  with  remain- 

(a)  1  Hare,  16L  (A)  7  Sim.  501. 

(6)  2  Myl.  &.  K.  703.  (t)  13  Sim.  414. 

(c)  2  MyL  &  K.  699.  (k)  10  Sim.  636. 

(J)  2  Beav.512.  {l)  2  Beav.481. 

(tf)  2  Yon.  &  C.  C.  C.  290.  (m)  1  Coll.  498. 
(g)  3  Hare,  609. 
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[*628]  der  to  the  nephew, — the  leaseholds  being  part  of  the  ^resi- 
duary  estate  of  the  testator, — are  to  be  converted  into 
money,  and  the  proceedings  invested  in  the  funds,  according  to 
the  rule  in  Ebwe  v.  Lord  Dartmouth  ^a)  or  whether  the  widow, 
the  tenant  for  life  of  the  residue,  is  entitled  to  receive  for  her  own 
use  the  rents  of  such  leasehold  property,  in  its  existing  state  at 
the  death  of  the  testator. 

Cases  calling  for  a  decision  on  this  question  have  arisen  in 
each  branch  of  the  Court  within  the  last  few  years,  and  in  each 
branch  of  the  Court  the  rule  appears  to  have  been  stated  in  the 
same  way.  If  the  will  nuinifests  an  intention  that  the  general 
residue  of  the  estate  shall  be  enjoyed  by  different  persons  in  suc- 
cession, and  there  is  nothing  to  qualify  that  simple  intention,  the 
Court,  in  order  to  effectuate  it,  converts  so  much  of  the  testator's 
estate  as  is  of  a  perishable  nature  (under  which  head  leasehold 
property  falls)  into  investments  of  a  permanent  kind.  But  if  the 
intention  of  the  testator  appears  to  be,  that  the  first  taker  shall  en- 
joy the  property  in  that  state  in  which  it  exists  at  his  death,  the 
Court  Is  bound  to  give  effect  to  that  intention.  In  the  present 
case  it  was  not  argued,  for  the  tenant  for  life, — nor  could  it  have 
been  argued  with  success, — that  the  leasehold  estate,  or  any  part 
of  the  general  residue,  was  specifically  bequeathed,  in  the  strict 
sense  of  that  term.  A  general  residuary  clause  is  not  the  less 
general,  because  it  contains  an  enumeration  of  some  of  the  par- 
ticulars of  which  it  may  consist.  But  it  was  said,  and  correctly 
said,  that  it  was  sufficient  for  the  tenant  for  life  to  show,  from  the 
words  of  the  will,  that  it  was  intended  he  should  enjoy  the  resi- 
due of  the  testator's  estate,  in  the  state  in  which  it  existed  at  the 
time  of  his  death ;  and  that  was  said  to  be  shown  in  this 
[•629]  case  by  the  words  ***  rents  and  profits,  dividends  and  inter- 
est, of  all  the  residue  of  my  property,  including  my  money 
out  at  interest  and  in  the  public  funds."  Reserving  for  the  pre- 
sent, the  consideration  of  the  cases  cited  for  the  tenant  for  life, 
and  admitting  that  the  word  "  rents,"  as  it  occurs  in  the  will,  may 
be  material  in  connection  with  other  circumstances,  the  question 
first  to  be  considered  is,  whether  that  word  alone  is,  in  this  cose, 
sufficient  evidence  of  the  intention,  which  the  tenant  for  life  as- 

(a)  7  Ves.  136. 
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cribes  to  this  testator.  My  opinion  is  against  such  a  conclusion. 
If  the  use  of  the  word  "  rents''  in  one  case,  with  reference  to 
leaseholds  not  specifically  bequeathed,  is  to  be  taken  as  sufficient 
evidence  that  the  tenant  for  life  of  the  residue  was  intended  to 
enjoy  the  leaseholds  in  specie,  I  do  not  know  how  to  stop  short 
of  the  conclusion  that  any  other  word,  by  which  income  may  be 
described,  is  to  have  the  same  effect  with  reference  to  the  property 
in  respect  of  which  it  is  paid.  The  use  of  the  word  <*  di  vidends,** 
for  example,  in  another  case,  ought  to  be  admitted  as  sufficient 
evidence  that  every  portion  of  the  residue,  though  not  specifically 
bequeathed,  the  annual  profits  of  which  are  returned  under 
the  name  of  dividends,  was  also  intended  to  be  enjoyed  in  its  ex- 
isting state,  which  would  include  every  species  of  property  yield- 
ing dividends,  from  consols,  which  the  Court  considers  a  perma- 
nent fund,  down  to  the  lowest  mercantile  security :  and  the  same 
argument,  in  strictness,  would  apply  to  the  word  'interest,'' 
where  the  property  yielded  income  in  the  form  of  interest.  It 
appears  to  me  impossible  to  admit  that  conclusion.  I  think  the 
correct  reasoning  upon  the  words  "rents  and  profits,  dividends 
and  interests,''  of  a  general  residue,  considered  alone,  must  be 
analogous  to  that  which  is  applied  to  the  residue  itself.  The 
mere  enumeration  of  particulars  in  the  latter  case  does  not  give 
a  specific  character  to  the  bequest, — because  the  whole 
clause  is,  in  effect,  a  mere  ^residuary  bequest.  I  think  [*630] 
the  same  observation  applies  to  a  case  like  this ;  the  enu- 
meration of  particulars  of  income  being  nothing  more  than  a  gift 
of  the  income  of  the  residue,  which  means  income  only.  This 
conclusion  appears  to  me  to  be  put  beyond  dispute,  when  it  is 
considered  that  the  words  "rents,  profits,  dividends  and  inter- 
est," in  this  case  mean  rents,  profits,  dividends  and  interest, 
not  of  the  property  the  testator  then  had,  but  of  such  property, 
real,  personal,  or  mixed,  as  he  might  happen  to  have  at  the  time 
of  his  death.  The  same  conclusion  arises  from  the  words  6f  the 
gift  over,  namely,  ''  the  whole  of  such  residue  of  my  said  pro- 
perty." 
The  case  of  Hinves  v.  HinveSf{a)  was  a  very  special  one,  de- 

(a)  3  Hare,  609. 
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pending  upon  a  number  of  circumstances  which  appeared  upon 
the  face  of  the  will.  Bethune  v.  Kennedy[a)  was  argued  and 
reasoned  upon  as  the  case  of  a  specific  bequest  in  the  strict  sense 
of  the  term ;  although  it  has  been  said  that  the  word  "  specific" 
must  be  understood  in  a  modified  sense.  In  Collins  v.  Cd- 
«n5,(6)  the  testator  gave  to  his  wife,  for  life,  "  his  property  in 
every  shape,  and  without  any  reserve  f  and  directed  the  pro- 
perty to  be  divided  after  her  death.  I  cannot  understand  how  a 
direction  to  divide  could  help  the  Court  to  determine  what  was 
to  be  divided ;  but  I  do  not  think  the  decision  turned  upon  that 
The  only  two  cases  which  bear  any  analogy  to  the  present  are, 
Pickering  v.  Pickering  and  Ooodenaugh  v.  Trefnamondo.{c)  In 
Pickering  v.  Pickerings  the  word  **  rents"  occurred ;  but  it  does 
not  appear  to  me  that  the  word  was  relied  upon  as  alone  consti- 
tuting a  ground  for  preserving  the  property  in  specie.    There  are 

other  and  very  elaborate  reasons  given  for  that  conclusion. 
[•631]    In  Ooodenough  v.   Tremamondo^  the  •word  "rents" 

occurred  twice;  and  Lord  Langdale  appears  to  have 
thought  that  the  use  of  it  the  second  time  was  conclusive  evi- 
dence that  the  testator  treated  his  property  as  uncenverted  when 
the  estate  in  remainder  fell  into  possession,  and  therefore,  that 
the  legacy  was  specific  in  the  direct  sense  of  that  term.  And  he 
says  further,  there  was  no  other  property  belonging  to  the  testa- 
tor, except  the  leaseholds,  to  which  the  term  "  rents"  was  appli- 
cable ;  which  shows  that  he  considered  the  bequest  as  specific  in 
the  strict  sense  of  that  term.  In  this  case,  any  property,  freehold 
or  leasehold,  to  which  the  testator  might  have  been  entitled  at 
his  death,  would  satisfy  the  gift ;  and  that,  in  my  opinion,  shows, 
that  the  testator  could  not  have  had  any  particular  object  in  his 
mind  to  which  the  direction  was  applicable,  but  that  he  refened 
to  the  income  of  his  property  generally.[l] 

(a)  1  M.  &  C.  114.  (6)  2  Myl.  &  K.  703.  (e)  S  Bear.  519. 

[1]  S«6  the  following  additional  cases  in  relation  to  Uie  nibject  of  conTenion  for 
the  benefit  of  persons  taking  an  interest  subseqaent  to  that  of  the  donee  for  life ; 
Piekering  t.  Pickering,  4  Myl.  &  Cr.  289  ;  S.  C.  2  Beav.  31 ;  CainuT,  Ckauhert, 
9  Paige,  160 ;  Vaughan  y.  Buck,  1  PhiUipo,  75 ;  Oakes  t.  Straehey,  13  Sim.  414 ; 
Joknmn  ▼.  Joknmn,  2  CoUyer,  441 ;  Bmmatu  t  Cosms,  2  Sand.  Ch.  Rap.  369. 
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Bartlett  v.  Bartlett. 

1845:  12th  Jon«. 

A  reiidaary  Bain  of  stock,  ttandiog  in  the  names  of  trustees,  the  dividends  of 
which  were  paid  by  them  to  the  parties  entitled  thereto,  ordered  to  be  transfer- 
red into  Court,  to  the  credit  of  the  caose,  on  the  application  of  a  parly  entitled 
to  a  mere  contingent  interest  in  the  fond,  and  notwithstanding  that  all  the  par- 
ties entitled  to  Tested  interests  therein  were  satisfied  with  the  conduct  and  cus- 
tody of  the  trustees,  and  opposed  the  application. 

The  plaintiffs,  J.  Bartlett  and  his  infant  children,  were  enti- 
tied,  under  the  will  of  the  father  of  J.  Bartlett,  to  1600/.  consols, 
part  of  a  sum  of  9960/.  consols,  standing  in  the  names  of  the  ex- 
ecutors and  trustees.  The  remainder  of  that  sum  was  bequeath- 
ed to  several  other  children  of  the  testator,  in  various  portions, 
for  their  respective  lives,  remainder  to  their  respective  children, 
with  contingent  gifts  of  such  stock  among  the  survivors  of  the 
said  legatees,  in  case  of  the  death  of  any  of  them  within 
the  time  therein  mentioned,  or  without  leaving  *issue«  [*632] 
The  suit  was  to  carry  into  effect  the  trusts  of  the  will. 

Mr.  Cooper  and  Mr.  Shebbeare^  for  the  plaintiffs,  asked  for  a 
direction,  that  the  entire  fund  of  9960/.  consols  should  be  trans- 
ferred into  Court. 

Mr.  Burge  and  Mr.  Wraj/f  for  the  executors  and  the  other 
children  of  the  testator,  opposed  the  application  for  the  transfer  into 
Court.  It  was  admitted,  that  the  debts  were  all  paid,  and  the 
residue  invested  in  one  sum,  accounts  being  opened  by  the 
trustees  with  each  of  the  legatees  separately,  and  the  interest 
of  their  several  portions  duly  paid  to  them  according  to  the 
trust.  All  the  parties,  except  the  plaintiffis,  were  satisfied; 
and  it  would  be  sufficient  to  bring  into  coprt  the  1500/.,  to  which 
the  plaintiffs  were  absolutely  entitled.  The  transfer  of  the 
whole  fund  would  be,  in  effect,  the  removal  of  the  trustees  with- 
out any  complaint  against  theqi. 

The  Vice-chancellor  held,  that  the  plaintiffs  were  entitled 
to  require  that  the  whole  fund  should  be  brought  into  court 
lor  security,  and  made  the  order  accordingly  .[1] 

[1]  Roy  y,  Oihhonj  ante,  65. 

Tot.  IV.  71 
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[*633]  *B0R£HAM   V.   BiGNAI.L. 

1846 :  S3d  April,  and  8th  May. 

Motion,  by  a  defendant  who  had  been  seired  with  a  copy  of  the  bill  onder  the  23d 
Order  of  Aogust,  1841,  for  leave  to  enter  an  appearance  withovt  being  bound 
by  the  proceedings  which  had  taken  place  in  the  canae,  ou  the  groand  that  she 
onght  to  have  been  made  a  party  by  aubpcena,  refoaed  ;  for  if  the  defendant  waa 
not  a  party  within  the  23d  Order,  she  was  not  bonnd  by  the  proceedings. 

Mr.  Cakkrien  moved,  that  a  defendant,  named  Elizabeth 
Sinclair,  who  had  been  served  with  a  copy  of  the  bill,  might  be 
at  liberty  to  enter  an  appearance  without  being  bound  by  the  pro- 
ceedings already  bad  in  the  cause.  A  decree  had  been  made, 
directing  various  inquiries,  and  ordering  payments  of  some  part 
of  the  fund  in  court.  Elizabeth  Sinclair  was  the  personal  re- 
presentative of  the  widow  of  the  testator,  and  claimed  an  interest 
in  such  part  of  the  personal  estate  as  did  not  pass  by  the  will. 
She  was  a  party  against  whom  direct  relief  was  sought,  and  she 
ought  to  have  been  served  with  the  subpoena.  He  referred  to 
the  Order  XXXVJI  of  May,  1846. 

Mr.  Romilly  opposed  the  motion. — The  defendant  was  not 
the  personal  representative  of  the  widow  at  the  time  of  the  de- 
cree. She  had  since  proved  the  will,  and  the  plaintiffs  would 
now  file  a  supplemental  bill  against  her.  She  had  been  served 
with  a  copy  of  the  bill  in  another  character. 

[The  motion  stood  over.  The  supplemental  bill  was  filed  du- 
ring the  term.] 

The  Vice-Chancellor  refused  the  motion,  without  costs. 
If  the  defendant  were  not  a  party  within  the  meaning  of  the 

Order  XXIII  of  August,  1841,  she  would  not  be  bound 
[•6341    ^Y  fioy  of  the  proceedings  in  the  •cause ;  and,  if  she  were 

a  party  within  the  order,  no  reason  had  been  showa 
why  she  ought  not  to  be  bound  by  such  proceedings.  In  neither 
case,  therefore,  was  the  motion  right.  Other  obvious  courses  of 
proceeding  were  open  to  her. 
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Leaden  v,  Lewin. 

1846:  7th  May. 

The  Coart  refused  to  direct  preliminary  inqairies,  under  the  5th  Order  of  the  9th 
of  May,  1839,  in  a  creditor't  rait,  where  the  plaintiff  wai  both  creditor  and  ad- 
mioistrator  of  the  intestate,  and  the  bill  was  filed  against  the  infant  heir  at  law 
and  sought  to  charge  the  real  estate  with  the  debts  which  the  personal  estate 
was  insufficient  to  pay. 

A  CREDITOR  took  out  administration  to  the  estate  of  the  in- 
testate, and  filed  his  bill,  on  behalf  of  himself  and  all  the  other 
creditors,  against  the  infant  heir  at  law  ;  alleging  that  the  per* 
sonal  estate  was  insufficient  to  pay  the  debts,  and  praying  that 
so  much  of  the  real  estate  as  should  be  necessary  might  be  ap- 
plied. 

Mr.  Eade  moved  for  preliminary  accounts  and  inquiries  under 
Order  V  of  the  9th  of  May,  1839. 

The  Vice-chancellor  refused  the  motion. — The  plaintiff, 
in  his  character  of  administrator,  admitted  the  debt  owing  to  him- 
self in  the  character  of  creditor.  There  was  no  one  to  prosecute 
the  accounts  of  the  personal  estate,  unless  the  infant  heir  at  law 
were  to  take  that  upon  himself.  In  that  stage  of  the  cause  he 
would  not  in  a  suit  so  constructed,  throw  upon  the  heir  at  law 
the  burden  of  the  accounts. 


•Evans  v.  Gwillim.  *635] 

1846 :  8th  May. 

An  order  to  file  a  replication  within  a  certain  timci  or  in  default  to  dismiss  the 
bill,  obtained,  upon  notice  of  motion,  on  behalf  of  several  defendants,  after  the 
death  ofoneof  sach  defendants,  discharged  with  costs,  as  irregalar. 

Motion  on  behalf  of  several  defendants  to  dismiss  a  bill  for 
want  of  prosecution.  Order,  that  the  plaintiff  should  file  a  re- 
plication before  a  certain  time,  or  the  bill  be  dismissed.  It  was 
afterwards  found,  that,  at  the  time  of  making  the  order,  one  of 
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the  defendants,  in  whose  name  the  application  was  made,  was 
dead.  On  the  motion  of  the  plaintiff,  although  the  other  defend- 
ants submitted  that  the  order  might  stand  as  to  them,  the  order 
was  discharged,  with  costs. 


Mr.  J.  H.  Palmer,  and  Mr.  Hislop  Clarke^  for  the  sereral  par- 
ties. 


See  Rawlatt  y.  CatuU,  2  Hare,  186. 


[•635]  •MEMORANDA. 

In  Easter  Term,  1845,  L.  Charles  Humfrey,  Russeli. 
GuRNEY,  Georqe  Medd  Butt,  and  Abraham  Hayward, 
Esqs.,  were  appointed  of  her  Majesty's  Counsel. 

In  the  Vacation  after  Trinity  Term,  1845,  Sir  William 
Webb  Follett,  her  Majesty's  Attorney  General,  died.  Sir 
Frederick  Thesioer,  her  Migesty's  Solicitor  General,  was 
appointed  Attorney  Greneral;  and  Fitzroy  Kelly,  Esq.,  one 
of  her  Majesty's  Counsel,  was  appointed  her  Majesty's  Solicitor 
General,  and  received  the  honor  of  Knighthood. 

In  the  same  Vacation,  Montague  Chambers,  Esq.,  was  ap- 
pointed of  her  Majest3^s  Counsel ;  Mr.  Serjeant  Shee  received 
a  patent  of  precedence ;  and  Robert  Allen,  Esq.,  was  called 
to  the  degree  of  Seijeant  at  Law. 

On  the  last  day  of  the  same  Vacation,  Her  Majesty,  accompani- 
ed by  His  Royal  Highness  Prince  Albert,  visited  the  Honorable 
Society  of  Lincoln's  Inn,  at  their  New  Hall,  and  held  a  levee  in 
the  Library,  at  which  Her  Majesty  was  graciously  pleased  to  con- 
fer the  honor  of  Kqighthood  upon  J.  F.  A.  Simpkinson,  Esq., 
the  Treasurer  of  that  Society.  On  the  same  occasion.  His  Royal 
Highness  Prince  Albert  was  admitted  a  Member,  and  elected  a 
Bencher  of  the  same  Honorable  Society. 

In  the  Vacation  after  Michaelmas  Term,  1845,  Edwin  San- 
pYs  BaiNi  and  Charles  Wil^ins,  Esqs.,  were  called  to  tlie 
degree  of  Serjeant  at  Law, 
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THE      PRINCIPAL     MATTERS 


ABATEMENT. 
See  MoTxoif, 

1.  Th«  defendant  in  an  abated  anit  is  not 
entitled  to  deal  with  the  iubject  of  the  suit 
in  contrayentlon  of  orders  made  in  the  caose 
before  the  abatement :  the  proper  course  for 
the  defendant  in  such  a  case  is,  to  apply  to 
the  Court  that  the  bill  be  dismissed  in  fault  of 
revivor  by  the  proper  parties  within  a  certain 
time ;  or  that  he  may  be  at  liberty  to  act 
notwithstandin|r  those  orders ;  or  himself  to 
revive  the  suit  and  proceed  in  it  FUher  v. 
Fisher,  196 

2.  Interim  order  on  petition  In  an  abated 
■nit,  in  the  nature  of  an  injunction  for  a  lim- 
ited time,  to  protect  property  in  question  iu 
that  suit,  but  administered  in  a  suit  before 
another  branch  of  the  Court,— giving  the  pe- 
titioner an  opportunity  of  applying  in  such 
other  branch  of  the  Court,  he  undertaking 
to  revive,  or  otherwise  make  himself  a  party 
to,  the  abated  suit,  lb. 


ACCOUNT. 
See  Contempt,  4. 

MlffTAKK,  3« 

Powna,  3. 

1.  The  Court  will  not  direct  an  account  to 
be  taken  with  annual  rests  where  no  special 
case  for  that  form  of  decree  had  been  made 
on  the  pleadings.    Neesom  v.  Clarkton,    97 

2.  Bill  for  a  partnenhip  account  and  in- 


junction. Order,  on  motion  by  consent,-  to 
take  the  accounts.  One  of  plaintifi  after* 
wards  became  bankrupt,  and  the  defendant 
filed  a  supplemental  bill,  bringing  his  as- 
signees before  the  Court,  and  moved  that  the 
proceedings  under  the  order  might  be  prose- 
cuted as  well  against  the  new  as  against  the 
original  defendants.  The  Court,  with  the 
consent  of  the  assignees,  but  without  the 
consent  of  the  solvent  plaintifls  in  the  original 
suit,  made  the  order.    Hitchcock  y.  Copiing, 
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ACTION  OR  ISSUE. 
See  Tmus,  2,  3. 

ACQUIESCENCE. 
See  Lapsb  of  Tim«,  1,  2. 

ADJOURNMENT  OF  CLAUSE. 
See  SosroBNA  to  hsak  Jvogmbnt. 

ADMINISTRATION  SUIT. 

1.  The  32d  Order  of  August,  1841,  ena- 
bling a  plaintiff  to  proceed  against  one  or 
more  persons  severally  liable,  does  not  apply 
to  the  case  of  an  admioirtration  suit,  in 
which  a  complete  decree  cannot  be  made  un- 
less all  the  persons  liable  are  partiea.  Bigg* 
V.  Penn^  469 
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2.  Claim  by  a  creditor,  in  an  adminiatration 
suit,  to  prove  the  penalty  of  a  bond,  aa  dain- 
agea  for  the  non-performance  of  a  contract 
The  Master  reported  the  claim.  On  excep- 
tions, the  Court  gti^e  the  creditor  liberty  to 
brine  an  action  on  the  bond.  The  action 
was  brou^^ht,  and  the  jury  foond  a  verdict  for 
the  plaintiff,  (the  creditor,)  with  but  nominal 
damages.  The  Court,  upon  this  result,  refu- 
0ed  the  creditor  the  costs  of  making  the  claim 
before  the  Master,  and  the  costs  of  the  ac- 
tion, but  gave  him  the  costs  of  the  exceptions. 
Morgan  v.  EUtob,  477 


ADMINISTRATOR. 
See  PasuMiNAaT  iNdvniKs. 


ADMISSION. 

An  executor,  charged  with  the  receipt  of 
rents,  stated,  in  the  schedule  to  his  examina- 
tion, that  he  had  received,  in  respect  of  rents, 
after  deductions  to  a  certain  amount  for  bills 
due  from  the  testator  to  the  tenants  so  much ; 
the  Master  charged  the  executor  with  the 
whole  amount,  including  the  alleged  deduc- 
tions : — Held,  on  exceptions,  that,  although 
the  executor  had,  by  this  form  of  admission, 
charged  himwlf  with  the  aggregate  sum, 
yet,  as  the  whole  statement  must  be  read, 
he  had  also  discharged  himself,  fnima  facie, 
by  the  evidence  which  it  contained  of  the 
repayment  to  the  tenants;  which  repay- 
ment it  was  open  to  the  other  parties  to  im- 
peach.   Inge  V.  Kenntft  452 

AGREEMENT. 
See  CuARTxa  PAaxr. 


AMENDED  BILL. 
See  Answkr,  2,  3. 

DEMnRRSR.  2. 

ExoKPTieNS,  2. 

Joint  Stock  CoMrAifr,  4. 


ANNUAL  RESTS. 

9 

See  Account,  1. 

ANNUITIES. 
See  Patmknt  out  of  Court,  2. 


ANSWER. 
See  DisMisBAL  or  Bill,  4. 

1.  Under  the  38th  Order  of  August,  1841, 
a  defendant  may  object  to  answer  a  biU 
which  is  demurrable,  although  the  only 
ground  of  demurrer  be  that  the  suit  is  defec- 
tive for  want  of  parties.    Kaye  y.  Wall,  127 

2.  Exceptions  for  insufficiency  were  over- 
ruled, under  the  38th  Order  of  August,  1841, 
on  the  ground  that  the  bill  was  defective  for 
want  of  parties.  The  plaintiff  then  added 
the  neceasary  parties  by  amendment,  and 
the  defendant  answered  the  amendment  only : 
— Held,  on  exceptions,  that  the  defendant  in 
such  a  case  must  answer  not  only  the  in- 
terrogatories added  by  amendment,  bat  tboae 
in  the  orinnal  bill  which  had  not  been  an- 
swered.   Id, 


3.  The  answer  referred  to  in  the  13th 
(amended)  Order  of  the  3d  of  April,  1828, 
held  to  mean  the  answer  to  the  original  bill, 
on  the  ground  that,  if  it  were  construed  to 
refer  to  an  answer  to  the  amended  bill,  there 
would  be  no  limit  imposed  by  the  order  to  the 
number  of  amendments,  until  the  Conit 
should  consider  them  to  be  vexatious.  Dean 
V.  Hkkenbotkam. 


4.  Suggestions  by  answer  of  a  defect  of 
parties,  bringing  the  case  wiihin  the  39th 
Order  of  August,  184L    Biggs  v.  Fsjiii,  471 


APPEARANCE. 


Motion,  by  a  defendant  who  had  been  ser- 
ved with  a  copy  of  the  bill  under  the  ^ 
Order  of  August,  1841 ,  for  leave  to  enter  an 
appearance  without  being  bound  by  the  pie- 
ceedingd  which  had  taken  place  in  the  caass» 
on  the  ground  that  she  ought  to  have  been 
made  a  party  by  subpcBua,  refused ;  for,  if 
the  defendant  was  not  a  party  within  the  23d 
Order,  she  was  not  bound  by  the  prAeed- 
ings.    Borekam  v.  BignaU,  ^ 


APPORTIONMENT. 

An  annuity  given  for  maint^ance,  and 
charged  upon  land  for  a  certain  time  which 
ceased  before  the  time  of  the  year  at  which 
the  annuity  was  payable ;  the  annuitant  wm 
held  entitled  to  an  apportioned  part  of  such  an- 
nuity for  the  time  between  the  last  payment 
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•ad  the  ceatatioii  of  the  charge.     Skeppard  \ 
T.  WiUan,  395 


APPORTIONMENT  OP   LEGACIES 
AND  CHARGES. 

See  Mambaluns. 


APPORTIONMENT  OF  POWERS. 
See  PowBR,  7,  8. 


ASSENT. 
See  Priority  of  Chargc 


ASSIGNEES. 
See  Bankrupt. 


ATTACHMENT. 
See  Covn,  1,  3. 


BANKERS. 
See  Truitsk  and  CKerui  aui  Truvt,  6. 


BANKRUPT. 

The  disclaimer  by  the  aisigneee  of  a  bank- 
mpt  of  the  equity  of  redemption  of  a  term  of 
yean,  vested  in  the  bankrupt  by  the  devise 
to  him  of  the  fee  simple  of  the  same  estate, 
renders  the  bankrupt  a  necessary  party  to  a 
bill  of  foreclosure,  tetnble.    Singleton  v.  Cox, 
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BOTTOMRY. 
See  Ship,  3. 


BOUNDARY. 
See  C^HARrrABLK  Truvt,  1. 


CHAMPERTY. 
See  SriciFic  Pbrformanci,  1. 

CHARGE. 

See  Marihaluno. 

1.  The  testator  devised  his  estate  to  a  tma- 
tee  upon  certain  uses,  and  directed  him  to 
raise,  by  sale  of  the  timber  aud  other  trees 
growing  thereon,  10002 ,  which  he  bequeathed 
to  the  plaintiff,  to  be  paid  at  his  age  of 
twenty -four,  without  interest  in  the  mean- 
time ;  and  after  giving  other  pecuniary  lega- 
cies, the  testator  bequeathed  the  residue  of 
his  personal  estate,  oubjeet  to  the  payment  of 
his  legacies,  debts,  funeral  and  testamentary 
expenses,  to  certain  legatees  therein  named : 
— Htldf — on  demurrer  by  the  executor  to  a 
bill  by  the  plaintiff  to  have  the  legacy  of 
10002.  raised  by  sale  of  the  timber,  and,  if  the 
same  should  be  insufficient,  out  of  the  per- 
sonal estate, — that  the  legacy  of  10002.  waa 
not  charged  upon  the  personal  estate.  Dielnn 
V.  Edwardt,  373 

2.  By  a  marriage  settlement  in  1779,  lands 
were  conveyed  to  the  ose  of  the  husband  (the 
settlor)  for  life ;  remainder  to  the  wife  fer 
life  ;  remainder  to  the  children,  as  they,  or  the 
sarvivor,  should  appoint ;  and,  in  default  of 
appointment,  to  the  heiis  of  the  body  of  the 
wife  by  the  husband ;  and,  in  default  of  rach 
issue,  the  lands  to  stand  charged  with  a  sum 
of  20002.  to  the  wife's  father,  his  heirs  and 
assigns.  In  1798,  the  husband  and  wife,  by 
a  dMd  reciting  the  first  deed,  that  there  was 
no  issue  of  the  marriage,  and  that  they  in- 
tended to  bar  all  the  estates  and  provisions  in 
the  former  settlement,  and  to  settle  the  lands 
to  new  usee  thereby  declared,  covenanted  to 
levy  a  fine  for  that  poipose,  to  enure  to  such 
uses  as  they  should  appoint ;  and,  in  default 
of  such  appointment,  to  the  use  of  the  hus- 
band for  life ;  remainder  to  trustees  for  a  term 
of  years  ;  remainder  to  the  wife  for  life  ;  and, 
after  the  decease  of  both,  to  the  use  of  the 
heirs  and  assigns  of  the  husband  ;  ,and,  as  to 
the  term,  upon  trust  to  raise  20002.,  and  pay 
the  same  to  the  wife,  or  as  she  should  ap- 
point, and,  in  case  of  her  death  without  ap- 
pointment, to  her  next  of  kin.  The  fine  did 
not  bar  the  fint  charge.  On  a  bill  by  the  rc- 
preeentative  of  the  wife's  father,  who  was 
also  one  of  the  next  of  kin  of  the  wife,  (after 
the  death  of  the  husband  and  wife  without 
issue  or  appointment,)  to  procure  both  sums 
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of  20002.  to  be  raved  out  of  the  lettled  lands 
— Held,  that,  notwithstanding  the  recital  in 
the  deed  of  1798,  of  the  intention  of  the  par- 
ties, that  the  finft  charge  of  20002.  should  be 
extingnished,  and  although  such  charge  still 
remained,  yet  the  trusts  of  the  term  for  rais- 
ing the  second  charge  of  20002.  were  not 
therefore  inoperative,  but  the  same  must  still 
be  carried  into  execution ;  and  that  both  sums 
of  20002.  most  therefore  be  raised.  Farr  ▼. 
Sheriffe,  Dyke§  v.  Farr,  512 


CHARGE  OF  DEBTS. 
See  Tkustbb  and  Cbstui  qub  Trust,  2. 

CHARITABLE  TRUST. 

1.  A.,  being  a  leasee  of  lands  under  a  charity, 
and  being  also  the  owner  of  an  adjoining  pub- 
lic-house and  premises,  was,  in  1794,  ap- 
pointed a  trustee  of  the  charity,  and,  jointly 
with  the  other  trustees,  took  a  conveyance 
of  the  charity  esiates.  A.,  in  1817,  after  the 
expiration  of  bis  lease,  took  another  lease  for 
tweQty.one  years  of  lands  of  the  charity, 
which  were  described  as  part  of  a  room  in  the 
public-house,  but  were  not  otherwise  defined. 
A.  subsequently  sold  the  public-house  to  the 
defendants  B.  and  C,  and  died ;  and  B.  and 
C,  in  July,  1823,  took  a  conveyance  and  as. 
signment  of  the  freehold  premises  and  the 
lease,  from  the  exec«Jton  of  A.  In  1832,  B. 
became  a  trustee  and  executed  the  deed  of 
trust,  in  which  the  whole  of  the  room  in  the 
publis-house,  and  other  parts  of  the  premises, 
were  described  as  the  property  of  the  charity. 
In  May,  1843,  the  information  was  filed,  at 
the  suit  of  the  trustees  other  than  B.,  claim- 
ing rent  in  respect  of  the  whole  of  the  room 
in  the  public-house,  and  other  parts  of  the 
premises,  as  beiog  the  property  of  the  charity 
in  the  occupation  of  the  defendants ;  and  pray- 
ing that  the  defendants  might  be  decreed  to 
convey  the  lands  in  question  to  the  trustees 
of  the  charity : — Held,  that  the  defendsnt  B., 
being  one  of  the  trustees  of  the  charity  es- 
tate, the  suit  could  be  sustained  against  B. 
and  C-,  notwithstanding  the  other  trustees 
might  be  able  to  proceed  at  law  by  eject- 
ment   Aitorney  General  v.  Flint,  147 

2.  That,  so  far  as  the  case  was  one  of 
trust,  it  was  one  of  express  trust  within  the 
sect  25  of  the  stat  3  6lA  Will.  4,  e.  97,  and 
therefore,  the  information  having  been  filed 
within  twenty  years  alter  the  conveyance 
was  executed  to  the  defendants  B.  6l  C,  the 
statute  was  not  a  bar  to  the  suit  lb. 


3.  That  B.  and  C.  having  notice  of  thethl* 
of  the  charity  to  a  part  of  the  room  not  par- 
ticulariy  specified  or  defined  by  metes  and 
bounds,  could  not  insist  on  being  pnrcbaseis 
for  value  without  notice  of  any  part  of  sack 
room  ;  and,  inasmuch  as  B.  and  C.  had  not 
proved  that  they  had  acquired  the  legal  es- 
tate in  the  other  parts  of  the  premises  claimed 
by  the  charity,  and  the  equitable  interest  of 
the  charity,  if  any,  wss  prior  to  that  of  ths 
defendants,  it  was  not  a  case  in  which  the 
defendants  could  rely  on  the  defence  of  a  par* 
chase  for  value  without  notice.  /A- 

4.  The  Attorney  General  and  plaintifi  be- 
ing entitled,  as  against  B.,  one  of  the  tenants 
in  common  in  possession  of  the  property 
claimed  on  behalf  of  the  charity,  to  an  iscoe 
to  try  the  right  of  the  charity  to  the  lands 
in  question,  the  other  tenant  in  common  was 
held  to  be  a  proper  party  to  the  aqit  and  to 
the  issue.  '  Ik. 


CHARTER  PARTY. 


See  Plkading,  6. 
Sbif,  & 


An  agreement  between  the  ownen  and 
the  merchants,  for  the  employment  of  the 
ship  on  a  certain  voyage,  not  in  writing,  but 
acted  upon  by  the  parties,  is  equivalent  to  a 
charter  party,  Lidgett  v.  WiUiaau,        4(S 


CHURCH  OF  SCOTLAND. 


See  TauBTKB  and  Cistui  aus  Tauwr,  9. 


CONFIRMATION  OF  REPORT. 
See  PuacBASBft. 


CONSIDERATION. 

See  VaLUABLK   CoNBIDBaATIOH. 


CONTEMPT. 

1.  A  prisoner  in  contempt,  and  remanded 
until  he  should  answer  the  bill,  and  clear  hii 
contempt,  or  the  Court  should  otherwise  or- 
der, filed  a  plea,  and  obtained  ssi  order,  upon 
petition,  ex  parte,  at  the  Rolls,  npon  eeitiii* 
cate  of  plea  filed,  to  tsx  the  costs  of  the  eon* 
tempt,  and  for  his  diseharge  npon  payment 
or  tender  of  such  costs ;  he  did  not  pay  or 
tender  such  costs,  and  the  Court,  on  motion 
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by  the  plaintiff,  ordered  the  plea  to  be  taken 
off  the  file.     WUkin  v.  Nainby,  473 

22.  A  defendant  in  contempt  cannot,  in  an- 
swer to  an  application  founded  on  the  con- 
tempt, object  that  the  plaintiff  haa  not  taken 
a  step  in  the  cause,  which  miglit  have 
amounted  to  a  wairer  of  the  contempt      lb. 

3.  Sole  defendant  in  contempt  ordered  to 
be  discharged  from  prison  on  his  own  motion, 
the  sole  plaintiff  being  dead.  Terrell  v. 
Souek,  535 

4.  A  party  in  contempt  for  non-payment  of 
costs,  and  being  served  with  an  order  nisi  to 
confirm  a  report,  may,  notwithstanding  bis 
contempt,  take  exceptions  to  the  report,  and 
draw  up,  pass,  and  enter  an  order  to  set  down 
the  exceptions ;  and  may  also  present,  and 
be  heard  upon,  his  petition  to  discharge  the 
report  as  irregular,  and  for  liberty  to  open  the 
accounts  allowed  in  former  reports,  on  the 
ground  that  items  therein  were  allowed  in 
the  absence  of  the  petitioner,  and  while  the 
suit  was  abated.    MorrUon  v.  Morriwn,  590 


CONSTRUCTION. 
See  liiQACY. 


CONTINGENT  INTEREST. 
See  Patmknt  into  Couet. 


CONTINGENT  REMAINDER. 

Contingent  remainder  created  by  a  limita- 
tion to  the  use  of  the  husband  and  wife,  and 
the  survivor  and  the  heirs  and  assigns  of  the 
survivor,  barred  by  a  fine  subsequently  levied 
by  the  husband  and  wife.    Parker  v.  Carter, 
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CONTRIBUTION. 

Bill  by  a  trustee  under  an  act  of  Parlia^ 
ment  for  making  and  maintaining  roads,  who 
had  acted  in  the  trust,  against  some  of  his 
co-tfustees,  for  contribution  towards  a  debt 
recovered  from  the  plaintiff  by  bankers  who 
bad  advanced  money,  under  the  orders  of  the 
trustees  for  the  purpoees  of  the  trust, — direct- 
ed, at  the  hearing,  to  stand  over,  giving  the 
plaintiff  liberty  to  add  such  other  trustees  as 
parties  to  the  suit,  as  the  several  defendants 
by  their  answers  submitted  were  necessary 
parties,  and  liable  to  contribute,  if  they  (the 

Vol.  IV. 


defendants)  were  liable, — ^the  plaintiff  elect- 
ing not  to  waive  his  right  egainst  such  other 
parties.     Wilson  v.  Goodman,  54 


CONVERSION. 

After  a  specific  gift  of  certain  leasehold 
houses  to  the  testator's  wife  for  her  life,  she 
paying  the  ground  rents  and  performing  the 
covenants,  with  remainder  over  to  his  nephew » 
the  testator  bequeathed  the  "  rents  and  pro- 
fits, dividends  and  interest,"  of  all  the  residue 
of  his  property  to  bis  wife  for  her  life,  with 
a  gift  over  of  the  whole  of  the  residue  after 
her  decease  to  other  persons : — Held,  that  the 
widow  was  not  entitled  to  the  enjoyment  in 
specie  during  her  life  of  that  part  of  the  resi- 
due which  consisted  of  leasehold  and  other 
perishable  property,  but  that  the  same  ouffht 
to  be  converted.    Pickup  v.  Atkineon,     624 


COPYHOLDS. 

The  Court  might  enforce  the  specific 
performance  of  an  agreement  between  joint 
tenants  of  a  copyhold  estate  to  dividp  the 
land  and  hold  the  respective  parts  in  several- 
ty, and  decree  the  parties  to  make  mutual 
surrenders  for  that  purpose  ;  although,  before 
the  Stat.  4  &  5  Will.  4,  c.  35,  the  Court  had 
not  jurisdiction,  in  a  mere  suit  for  paititiont 
to  decree  the  partition  of  copyholds,  bolton 
V.  Ward,  530 


copy  OF  BILL. 

See  ArpKAnANCK. 

Bill  by  one  child,  entitled  with  the  other 
children  to  the  residue  of  real  and  pemnal 
estate,  against  the  widow  and  eldest  son  of 
the  testator,  who  were  the  trustees  and  ex- 
ecutor, for  the  execution  of  the  trusts  of  the 
will,  and  administration  of  the  estate,  and 
praying  a  receiver.  The  widow  claimed  a 
life  estate  adversely  to  the  children  i-^Heldf 
that  the  residuary  legratees,  who  were  defend- 
ants (Other  than  the  executor,)  were  proper- 
ly served  with  a  copy  of  the  bill,  under  the 
23d  Order  of  August,  164L  Davie  v.  Davie, 
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COSTS. 
See  AdminutrSltion  Sviti  9. 

CONTBMPT,  1. 

UiMoaaia,  1. 
Judgment  Credftor. 
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Mortgagor  aicd  Mortgagee. 
Next  Friend,  2. 
soucitor. 

SOUOITOR  AMD  CuENT,  1,  2. 

Stat  of  Proceedings,  1,  2. 

Trustee  and  Cestui  que  Trust,  3. 

1.  The  Stat.  1  &  2  Vict.  c.  110,  ss.  16, 18, 
does  not  depriTe  r  solicitor,  who  has  attached 
his  client  for  non-{>ayment  of  costs,  of  bis 
lien  upon  the  fund  which  the  solicitor  has 
recovered.    Lloyd  v.  Ma9on,  132 

2.  An  attachment  of  the  client  for  the  non- 
payment of  costs  is  not  a  waiver  of  the  lien 
of  the  solicitor  on  the  fond  which  he  has  re- 
covered in  the  suH  in  wbibh  the  costs  were 
incurred.  lb, 

3.  Costs  to  be  paid  to  a  party,  ordered, 
after  his  bankruptcy,  to  be  set  off  against 
costs  ordered  to  be  paid  by  the  same  party 
before  bis  bankruptcy.    Lee  v.  Pain,       255 

4.  Where,  on  the  same  motion  by  which 
the  purcha^r  asks  to  pay  his  purchase  mo- 
ney into  Court,  and  be  let  into  possession,  it  is 
also  asked  that  one  purchaser  may  be  substi- 
tuted for  another,  upon  the  affidavit  of  no 
underhand  bargain,  no  additional  costs  ar^ 
incurred  by  the  parties  to  the  cause,  and 
costs  are  not  ordered  to  be  paid  by  the  pur- 
chased.   Christian  v.  Chambers,  307 

5.  The  47th  Order  of  August,  1841,  giving 
costs  to  creditors  who  prove  their  debts  before 
the  Master,  does  not  affect  the  costs  to  which 
the  plainti£&  in  the  cause  are  entitled.  Flin- 
toffv.Haynes,  309 

6.  Costs  given  to  the  plaintiff,  notwith- 
standing the  bill,  raising  a  question  on  the 
construction  of  a  will,  was  dismissed.  Cooper 
V.  Pitcher,  485 

7.  Costa  given  to  the  plaintiff  out  of  the 
fund  in  question,  directed  to  be  set  off  against 
payments  out  of  such  fund  erroneously  made 
by  the  trustees  to  the  use  of  the  plaintiff.  lb, 

8.  Trustees  and  their  cestuis  que  trust,  and 
next  of  kin  in  the  same  interest,  severing  in 
their  defences,  entitled  only  to  one  set  of 
costs,  although  stated  (at  the  bar,  but  not  by 
the  answers)  to  reside  in  parts  of  the  country 
remote  from  each  other.  Farr  v.  Sheriffe, 
Dykes  v.  Farr,  528 

• 

9.  Costs  of  a  motion  may  be  given,  although 
the  notice  of  motion  does  not  ask  that  the 
order  may  be  made  with  costs.  Powell  v. 
Cockerell,  572 


COVENANT. 

See  Voluntary  Deed,  1, 2, 3,  4. 


COVENANT  TO  BUILD. 
See  Specific  Performance,  5,  6,  7. 


CREDITOR. 

Sea  ADMINIffTRATION  SuKT,  2.      CoSTS,  5. 


CUMULATIVE  LEGACIES. 
See  Legacy,  1,  10. 


DAMAGES. 

See  Administration  Suit,  2. 


DECREE. 

See  Account,  2. 

Payment  out  of  Court,  2. 


DEFAULT  IN  PAYMENT  OF  IN- 
STALMENTS. 

See  Specific  Performance,  3. 


DEFENDANTS. 

See  Costs,  8. 
Motion. 


DEMURRER. 
See  Answer,  1. 

1.  If  the  causes  of  demurrer  asigned  in- 
clude the  ground  of  objection  upon  which  tbe 
demurrer  is  allowed,  so  that  the  demorrer 
allowed  is  not  a  demurrer  ore  tenus,  tbe  ooits 
will  be  given,  although  the  demurrer  does  not 
specifically  point  out  the  objection  upon  which 
it  BUGceeds--^8effi^ltf.   Lund  v.  BUmshard,  23 

2.  A  defendant  served  with  a  copy  of  tbe 
original  bill  under  the  23d  Order  of  Aoguitf 
1841,  did  not  enter  an  appearance.  At  tbe 
hearing,  leave  was  given  to  amend  the  btll, 
by  adtUng  parties ;  tbe  same  defendant  waf 
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serred  with  a  copy  of  the  am«nded  bill,  and 
thereupon  be  appeared  and  demurred :  Held, 
on  motion,  that  the  demurrer  of  the  defen- 
dant in  the  stage  to  which  the  cause  had  ar- 
rived, was  irregular,  and  must  be  taken  off 
the  file.    Powell  v.  Coekerell,  565 


DEVISE. 

1.  A  general  residuary  deyise  and  bequest 
of  real  and  personal  property,  for  such  estate 
and  interest  as  the  testator  had  therein ;  the 
personal  estate  to  be  subject  to  the  testator's 
debts :  Held,  to  pass  the  legal  estate  in  real 
property,  of  which  the  testator  was  merely 
trustee:  the  will  creating  no  inconsistent* 
trusts  thereof.    Langford  ▼.  Anger,         313 

S.  A  testator,  entitled  in  fee  to  some  mes- 
suages and  lands  in  A.,  and  entitled  for  life  to 
other  messuages  and  lands  in  A.,  devised  his 
messuages  and  lands  in  A.  to  his  son,  and 
charged  his  tenement  in  A.,  occupied  by  H., 
with  certain  legracies.  The  tenement  occu- 
pied by  H.  was  part  of  the  property  in  A.,  to 
which  the  testator  was  only  entitled  for  life : 
Held,  that  it  was  not  to  be  inferred,  from  the 
description  as  his  own  of  the  tenement  in  A., 
occupied  by  H.,  that  the  testator  intended  to 
describe  and  devise  as  bis  own  the  other  pro- 
perty in  A.,  in  which  he  had  only  an  estate 
for  life.    Parker  v.  Carter,  400 

3.  A.  devised  his  estates  to  B.,  his  son,  for 
life  ;  remainder  to  the  first  and  other  sons  of 
B.  in  tail ;  remainder  to  his  daughters  as  ten- 
ants in  common ;  remainder  to  C.  for  life ; 
remainder  to  D.,  the  son  of  C,  if  living  at 
C.'s  death,  for  life  ;  remainder  to  the  first  and 
other  sons  of  D.  in  tail ;  remainder  to  the 
male  heir  for  the  time  being  entitled  to  a  cer- 
tain family  estate ;  remainder  to  the  first  and 
other  sons  of  such  male  heir ;  remainder  to 
the  testator's  own  right  heirs,  of  his  name : 
and  he  directed  the  residue  of  his  personal 
estate  to  be  laid  out  in  lauds,  to  be  conveyed 
to  the  same  uses  as  his  devised  estates.  B  , 
bis  son  and  executor,  did  not  lay  out  the  per- 
sonal estate  as  directed  by  the  will ;  but  by 
his  will  he  directed  that  certain  real  and  per- 
sonal estate  should  be  conveyed  and  assigned 
to  the  trustees  under  the  will  of  A.  upon  the 
trusts  of  that  will,  or  such  of  them  as  could 
then  be  executed ;  adding,  that  he  deemed 
such  property  an  equivalent  in  value  for  the 
residuum  of  his  father's  personal  estate :  and 
he  directed  that  the  same  should  be  settled 
and  accepted  accordingly.  The  real  and  per- 
sonal estate  were  not  conveyed  or  assigned 
according  to  the  will.  On  the  death  of  B. 
without  issue,  C.  entered  into  poascssiou  of 


the  real  estate  devised  by  both  wills,  and  tha 
personal  estate  bequeathed  by  the  will  of  B. 
At  the  death  of  C,  D.  entered  into  possession 
of  the  same  real  and  personal  estate.  D.  died 
without  issue,  and  at  his  death  there  was  no 
male  heir  entitled  to  the  said  family  estate : 
Held,  that  the  ultimate  limitation*in  the  will 
of  A.  to  his  right  hdirs,  of  his  name,  vested  at 
his  death,  and  not  at  the  death  of  D.  WrighU 
son  V.  Maeaulay,  487 

4.  That  the  co-heiresses  at  law  of  B.  (or 
the  parties  claiming  under  them)  were  enti- 
tled to  the  real  estate  so  devised  by  the  wills 
of  A.  and  B.  lb. 

5.  That,  inasmuch  as  the  estates  wera 
made  equitable  by  the  will  of  B.,  the  Court 
might  properly  send  a  case  to  a  court  of  law, 
to  try  at  the  same  ttme  the  right  under  tha 
will  of  A.  as  well  as  under  the  will  of  B.  /6. 

6.  That  the  personal  estate  bequeatlied  by 
the  will  of  B.,  though  not  actually  converted, 
must  be  deemed  to  be  converted  into,  and  to 
have  descended  as,  real  estate.  Jb. 


DISCHARGE. 

See  Admission. 


DISCLAIMER. 
See  BankjidpT/ 


DISCOVEJIY. 

1.  In  a  suit  by  a  cestui  que  trust  to  set 
aside  a  purchase  of  the  trust  property,  made 
thirty  years  before  by  the  trustee,  the  trustea 
insisted  on  the  knowledge  of  the  transaction 
and  long  acquiescence  therein  by  the  cestui 
que  trust ;  and,  in  his  answer  to  a  cross  bill, 
the  cestui  que  trust  admitted  that  he  had  an 
opinion  of  counsel  on  his  right,  which  he  had 
taken  many  years  before.  The  Court  held 
the  opinion  to  be  a  privileged  communication, 
and  refused  to  order  its  production.  Woods 
V.  Woods,  g3 

S.  In  a  suit  seeking  a  partnership  account, 
the  defendant  denied  that  any  partnership 
had  existed,  but  admitted  that  the  names  of 
both  of  the  alleged  partners  had  been  used  on 
the  show  board,  and  otherwise  in  the  busi* 
ness,  as  if  they  were  partners,  but  with  the 
view  only  of  introducing  the  alleged  partner 
into  the  business  on  the  retirement  of  the  de- 
fendant; and  the  defendant  admitted  th» 
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lion  of  books,  Accoviltfl,  and  docu-  \ 
mente  relating  to  the  biuineflB  and  matten  in 
question,  bat  said  that  they  related  ezelu- 
aively  to  his  own  title,  and  to  matters  con- 
nected with  his  own  property,  and  aflUrs  in 
which  the  alleged  partner  had  no  interest, 
and  that  tbey  did  not  relate  to  any  bnsiness 
carried  on  in  partnership,  or  in  oonj  a  action 
with  the  alleged  partner: — Held,  that  the 
statement  in  the  answer  was  not  sufficient 
to  exclude  the  title  of  the  plaintiff  to  the 
production  of  the  documents  mentioned  in 
the  schedule.    Harris  v.  Harri»t  179 


DISMISSAL  OF  BILL. 

See  RsrucATioN,  1. 

].  Form  of  the  notice  of  motion  to  dismiss 
a  bill  for  want  of  prosecution,  where  the  last 
step  was  a  replication  filed  under  the  old 
practice.    Speneer  v.  AUen,  465 

S.  The  114th  Order  (s.  4)  of  May,  1845, 
as  to  the  dismissal  of  bills  for  want  of  prose- 
cution, applies  to  cases  in  which  publication 
passed  under  the  old  practice,  before  the  Or- 
ders of  May,  1845,  came  into  operation. — 
Robinson  ▼.  Purday,  483 

3.  The  1 14th  Order  of  May,  1845,  as  to 
the  dismissal  of  bills  for  want  of  prosecution 
does  not  apply  to  a  case  where  the  subpoena 
to  rejoin  had  been  served,  and  there  had  been 
a  commission  to  examine  witnesses  before 
the  Orders  of  May,  1845,  came  into  opera- 
tion, but  publication  has  not  passed.  Preu' 
tiee  T.  Phillips,  484 

4.  Upon  motion  by  one  of  seyeral  defend- 
ants to  dismiss  the  bill  under  the  1st  article 
of  the  114th  Order  of  May,  1845,  the  order 
to  dismiss  will  not  be  refused  merely  on  the 
ground  that  other  defendants  have  not  an- 
swered, without  showing  sufficient  cause  for 
the  delay  in  getting  in  the  answer  of  such 
other  defendants.     Stinton  t.  TayloTt      608 


DOCTRINE  AND  DISCIPLINE. 
See  TausTXK  and  Cxstui  qus  Tkost,  9. 

E 

EQUITABLE  LIEN. 

See  FORKIQN  AtTACBMINTV 


EQUITABLE  SEISIN. 
See  Tenancy  bt  the  Cubtesti  1,  S. 

EQUITY. 

1.  Obsenrations  on  the  rule  that  the  plain- 
tiff seeking  equity  mtist  do  equity.  Hansom 
V.  Keating,  4 

9.  The  rule  appliea  only  to  the  one  matter 
which  is  the  subject  of  a  given  snit.    Id.    5 

3.  The  fact,  that  the  legal  remedy  which 
existed  is  obstructed  or  lost  by  lapse  of  time. 

*i8  no  ground  for  the  interposition  of  a  cooit 
of  equity.    Fenand  ▼.  Wilson,  384 

4.  The  Court  will  neither  allow  the  form 
of  a  transaction  to  protect  a  fraud,  nor  set 
aside  a  transaction  otherwise  valid,  merely  on 
the  ground  of  form.    Id,  386 


ESTABLISHED  CHURCH. 
See  TausTBB  and  Cestui  avs  Tausr,  9. 


EVIDENCE. 

See  Admission. 
Legacy,  4,  21. 


EXAMINATION. 

See  Admission. 


EXCEPTIONS. 

,See  Answer,  2. 
contemtt,  4. 
Next  op  Kin. 

1.  Report  of  the  Master  that  he  bad  net 
thought  fit  to  allow  certain  charges  or  pay- 
ments without  the  direction  of  the  Court : — 
Held,  to  leave  the  propriety  of  allowance 
open,  and  not  to  render  exceptions  necessary 
in  order  to  raise  the  question.  Johnson  v. 
Child,  90 

2.  After  exceptions  for  insufficiency  over- 
ruled, under  the  38th  Order,  and  an  answw 
put  in  to  an  amended  bill,  motion  for  leave 
to  except  to  the  answer,  notwithstanding  the 
former  order  on  the  exceptions,  refused.— 
Kaye  v.  Wall,  128 
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EXECUTOR. 

See  ADMimoN. 

Patmknt  into  Coukt. 

TrUSTIK   AMD  CbSTUI   QUI  TautT,  2, 

•  4.  7,  8. 


EXECUTORS     AND     ADMINISTRA- 
TORS. 

SeePowx»,l,2. 


FORECLOSURE. 
See  HmBAND  and  Wifb. 

FOREIGN  ATTACHMENT. 


The  plaintifis  advanced  several  samB  of 
money  to  S.  M.  and  W.,  on  the  security  of 
shipments  coming  to  them  ^fi  retain  remit- 
tances fh>m  their  correspondents  in  Hayti, 
which  shipments  they  directed  the  Haytian 
house  to  consign  to  the  plaintifi.    The  Hay- 
tian  house  was  informed  of  the  contracts) 
and  promised  the  plaintifis  to  make  the  re- 
mittances accordingly.      In  Jane,  1842,  a 
cargo  of  goods  was  prepared  hy  the  Haytian 
house  as  return  remittances;  and  they  di^ 
rected  the  plaintifis  to  insure  a  part  of  the 
cargo  on  the  account  of  S.,  and  informed  W. 
that  a  part  of  the  cargo  was  intended  for 
him,  which  W.  communicated  to^  the  plain- 
tiffik    The  resident  partner  in  tlie  Haytian 
house  died  in  June,  1842,  after  the  cargo  had 
been  shipped,  but  before  it  was  consigned ; 
and  his  administratrix  consigned  the  cargo  to 
B.  in  London,  under  whose  orders  it  was  sold, 
and  by  whom  the  proceeds  were  received  in 
December,  1842.    S.  &  Co ,  creditors  of  the 
Haytian  house,  on  the  29th  of  August,  1842, 
attached  by  foreign  attachment,  according  to 
the  custom  of    London,  the  goods  of  the 
Haytian   house  in  B.'s  hands.    By  a  letter, 
dated  the  7th  of  September,  1842,  the  survi- 
Ting  partner  in  the  Haytian  house  directed 
B.  to  hold  the  cargo  for  S.  M.,  and  W.  in 
certain  parts.     On  a  bill  and  motion  to  re- 
strain the  proceedings  of  S.  &.  Co.  against 
B.,  in  the  Lord  Mayor's  Court : — Held,  that 
the  right  of  the  plaintiffi,  if  any,  was  an 
equitable  and  not  a  legal  right ;   that  the 
plaintiflb  were  entitled  to  the  aid  of  the  Court 
in  the  trial  of  the  right ;  and  that  the  pro- 
ceedings in  the  Lord  Mayor's  Court  should  be 
restrained  by    injunction.      CotenDorth    v. 
Stevenif  185 


FOREION  COURT. 

See  JuaxBDicTiON,  2. 

FREE  CHURCH. 

See  TansTiB  and  Ckstui  qui  Tautr,  9. 


O 


GENERAL  ORDERS. 

XIII.  (Amended)  of  April,  1828. 
See  Answer,  3. 

V.  of  9th  May,  1839. 

See  raiuMiNARY  Inquiries. 

Of  August,  1841. 

See  Jurisdiction,  1. 

XXIII.  of  August,  1841. 
See  Appearanci. 

Copt  op  Bill. 

Demurrer,  2. 

Trustee  and  Cestui  que  Trust,  8. 

XXX.  Id. 

See  Trustee  and  Cestui  que  Trust,  2. 

XXXIL  Id. 

See  Administration  Suit,  1. 

Trustee  and  Cestui  que  Trust,  10. 

XXXVIII.  Id. 

See  Answer,  1,  2. 
Exceptions,  2. 


XXXIX.  Id. 


See  Answer,  4. 


XLVL  Id. 


See  Interest. 


XLVIL  Id. 


See  Costs,  5. 


Of  May,  1845. 

Where  the  time  allowed  for  taking  a  cer- 
tain step  in  the  cause  expired  before  the  Gen- 
eral Orders  of  May,  1845,  ctme  into  opera- 
tion, those  orders  do  not  revive  it.  Medhurat 
V.  AllUon,  480 

I.  Of  May,  1845. 

The  repeal  of  former  orders  by  the  1st  Or- 
der of  May,  1845,  does  not  deprive  a  party 
to  a  cause  of  any  right  which  he  had.  ac* 
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«onIinsr  to  the  pnctiea  of  the  Coart,  ac- 
qaired  nnder  the  repeal  order.  Brandt  ▼. 
£/?«>  343 

XIV.  of  May,  1845,  art  4. 

See  Rbpucation,  3. 

XVI.  of  May,  1845,  art  41. 
See  Rbplication. 

XXXIIL  of  May,  1845,  art  1  and  2. 

Form  of  the  order  for  service  abroad,  under 
the  lit  aqd  2d  articles  of  the  33d  General 
Order  of  May,  1845.    Whitmore  r.  Ryan, 

613 

XXXIII.  of  May,  1845. 

See  JuauoicTioN,  2. 

LXXVI.  Id. 

See  Stat.  1,  Wixx.  4,  c.  36. 

LXXVII.  Id. 

See  Pao  Confisso. 

LXXVIII.  Id. 

See  Pro  GoNraflw. 

XCIII.  Id. 

See  DiBMUSAL  op  Bill,  1. 
Rkplication,  2. 

CXIV.  Id. 

See  DisMOBAL  or  Bill,  2,  3,  4. 


HEIR  AT  LAW. 

See  Prxliminart  Inquiribs. 
Voluntary  Dbbd,  6. 


HUSBAND  AND  WIFE. 

See  CONTINOBNT  RlMAINDKR. 
FOWBR,  1,  9. 

Tbnant  by  thb  Curtbsy. 


Husband  and  wife  assigned  by  way  of 
mortgage  the  equitable  interest  of  the  hus- 
band in  right  of  his  wife  in  a  term  of  years. 
The  raortgragee  filed  his  bill  against  the  hus- 
band and  wife  and  the  trustee  of  the  legal  es- 
tate, for  a  foreclosure  and  assignment  of  the 
term : — Held,  upon  the  authority  of  SiurgU 
V.  Champney$,  that  the  wife  was  entitled  to 
a  provision  for  her  life,  by  way  of  settlement, 
out  of  the  mortgaged  premises.  Hamon  ▼. 
Keating,  1 


IMPLICATION. 
See  Lboact,  25. 


IMPROVEMENTS. 
See  MiBTAKE,  1. 


INCUMBRANCE. 
See  PaioRiTT  or  Charob. 


INFANT. 

See  Nbxt  Fribnd,  1,  2. 
Solicitor. 


INGROSSING  CLERK. 

See  Sdpprbssino  Dbpositionb. 

■ 

INJUNCTION. 

See  Abatembnt,  2. 

Foreign  Attach  mbnt. 

Joint  Stock  Company,  1,  5,  6,  7. 

Plbadino,  6. 

Ship,  5,  6. 

Truster  anp  Cestui  Qub  Trust,  9. 

1.  Form  of  the  common  injunction  re- 
straining proceedings  at  law  touching  the 
matters  in  question  in  the  cause.  Lund  y. 
Blan$hard,  31 

2.  Whether  the  Court  will  grant  an  in- 
junction, restraining  a  party  from  taking  a 
ship  to  any  other  than  a  certain  port,  thereby, 
in  effect,  compelling  him  to  proceed  to  such 
port — qumre  ?    Lidgeit  v.  WiUiam$,      465 

INROLMENT  OF  ORDER. 

An  order  refusing  a  motion  for  a  new  trial 
of  an  issue  devUatit  vtl  non,  may  be  inroUed 
at  the  application  of  either  party.  Mt^egw 
▼.  Topham,  163 

INSURABLE  INTEREST. 
See  PoucT  or  Insurance. 
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INTEREST. 

The  reference  lo  compute  interest  under 
the  46tb  Order  of  Angrn«t,  1841,  on  debts  not 
by  law  carrying  interest,  may  be  made  on 
further  directions,  although  not  made  at  the 
hearing.     Flintoff  y.  Hayne$,  309 


INVESTMENT. 
See  T&usTKK  and  Cbvtui  que  Trust,  5,  6. 


IRREGULARITY. 

See  Motion. 


ISSUE  ON  ACTION. 
See  TiTHM,  S,  3. 


JOINT  STOCK  COMPANY. 

1.  Bill  by  some  of  the  shareholders  of  a 
joint-stock  bank,  on  behalf  of  ihemselyes  and 
all  the  other  shareholders,  (except  the  defen- 
dants,) charging  the  directors  of  the  bank 
and  others  of  the  defendants  with  fraudulent 
misapplication  of  the  funds  of  the  bank ;  with 
having  borrowed  from  third  parties  (who 
were  also  defendants)  moneys  in  the  name 
of  the  bank,  for  private  and  improper  pur- 
poses ;  and  with  having,  by  their  public  offi- 
cer, Bimered  judgment  to  be  recovered  against 
the  bank,  by  such  third  parties,  for  the  amount 
of  such  advances,  in  order  that  the  same 
might  be  recovered  from  the  shareholders  of 
Uie  bank ;  charging  also  the  defendants  with' 
making  use  of  the  proceedings  under  the 
judgment  to  enforce  payment  from  the  share* 
holders  of  a  call  of  3L  per  share,  not  warrani- 
ed  by  the  deed  of  association ;  and  praying 
that  the  debts  and  liabilities  of  the  baok 
might  be  ascertained,  and  the  assets  applied 
in  satisfying  them,  and  an  injunction  issued 
to  restrain  process  by  the  defendants  (the 
third  parties)  against  the  plaintifli  under  the 
judgment:  Held,  on  demurrer,  that  certain 
shareholders  of  the  bank  who  had  paid  the 
call  of  32.  per  share,  and  who  were  thereupon, 
by  express  engagement  with  the  bank,  re- 
lieved from  proceedings  under  the  judgment, 
were  necessary  parties  to  the  suit ;  and  that, 
inasmuch  as  such  parties,  not  being  named  as 
defendants,  must'  be  regarded  as  plaintifi 


nnder  th«  general  deecription  of  other  share- 
holders, the  suit  was  improperly  framed  on 
the  ground  of  misjoinder.  Lund  v.  JBZan- 
tkardf  9 

S.  That,  where  the  defendants,  the  third 
parties,  had  aided  in  the  misapplication  of  the 
funds  in  the  manner  stated,  they  might  be 
properly  made  defendants  to  a  suit  by  the 
ee9tui  que  tru9t ;  and  that  a  bill  seeking  re* 
lief  both  against  such  third  parties  and  the 
directors  of  the  bank  was  not  moltifarious. 

Ih. 

3.  The  deed  of  association  of  a  joint-stock 
company  provided  that  the  business  of  the 
company  should  be  transacted  by  six  directors ; 
four  directors  conducted  such  business  for  a 
considerable  time,  and  had  various  dealings 
with  a  third  party,  as  agent  of  the  company : 
Held,  that  it  was  not  competent  to  such  third 
party  to  object,  in  a  suit  against  him  that  the 
four  directors  did  not  sufficiently  represent  the 
company.    Benton  v.  HadJUld,  38 

4.  Amendment  of  a  bill  brought  by  some 
of  the  members  of  a  joint-stock  company,  ob 
behalf  of  themselves  and  alt  the  other  share- 
holders, except  the  defendants,  by  striking 
out  "  on  behalf  of  themselves  and  all  the 
other  shareholders,*'  &c.,  and  making  it  the 
bill  of  the  plaintiffii  named  on  the  record  only. 
Jone  V.  Ro9e,  52 

-  5.  A  suit  by  some  partners  in  a  joint-stock 
banking  company,  on  behalf  of  themselves 
and  the  other  shareholders,. to  restrain  a  cre- 
ditor of  the  company  from  suing  the  share- 
holders for  a  debt  alleged  to  have  been  inequi- 
tably created.  The  common  injunction  re- 
strained the  defendant  from  proceeding  at 
law  against  the  plaintifis  touehiug  the  mat- 
ters in  question :  Held,  that  the  common  in- 
junction in  terms  only  protected  the  plaintiA 
named  on  the  record ;  and  that,  therefore,  a 
proceeding  by  the  defendants  against  the 
other  shareholders  not  individually  named 
was  no  breach  of  the  injunction.  Lund  v. 
BlanMhard,  290 

•  6.  That,  if  the  plaintiflb  on  the  record  could 
procure  the  other  shareholders  to  submit  to 
the  same  terms  as  the  plaintiffs  on  the  record 
must  submit  to,  the  court  would,  on  an  inter- 
locutory application  by  the  plaintiffii  on  the 
record,  give  the  same  relief  or  protection  to 
the  other  shareholders  as  to  the  plaintiffi  on 
the  record.  /&. 

7.  That,  in  the  circumstances  of  the  case, 
I  a  special  application  was  necessary  to  give 
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the  fan  benefit  of  the  inimiction  to  the  share- 
holden  not  named  on  the  record ;  and  that, 
for  such  purpoeot  it  was  necenary  to  show 
that  Buch  other  ahareholden  stood  in  the 
tame  situation  as  the  plaintifi  named  on  the 
record,  but  not  neceMary  to  show  that  the 
other  shareholders  were,  on  the  merits  of  the 
case,  entitled  to  the  injunction ;  and  that  it 
was  competent  to  the  defendants  to  show  any 
special  circarostances  which  would  make  it 
unjust  to  extend  the  benefit  of  the  injunction 
to  the  other  pbareholdefs.  lb, 

8.  Whether,  in  a  suit  by  a  few  of  the  share- 
holders of  a  company,  on  behalf  of  themselves 
and  the  other  shareholders,  it  is  competent  to 
some  of  such  other  shareholders,  who  may 
disapprove  of  the  suit,  to  move  the  court  that 
the  suit,  so  far  as  it  is  instituted  on  their  be* 
half)  may  be  stayed— ^ti^ere.    Id.  399 


JUDGMENT  CREDITOR. 

In  a  suit  by  a  judgment  creditor  against 
his  debtor,  to  give  em»ct  to  a  charge,  under 
the  1  &  3  Viet  c.  1 10,  on  the  interest  of  the 
debtor  in  an  estate  of  which  he  was  mortga- 
gee, which  was  vested  In  trustees  for  sale  to 
satisfy  incumbrances  and  pay  the  surplus  to 
the  mortgagor,  a  sale  of  the  estates  was  di- 
rected, and  the  purchase- money  proving  in- 
sufficient to  satisfy  the  charges  thereon,  the 
plaintiff  was  held  entitled  to  be  paid  his  debt 
and  costs  tu  priority  to  the  costs  of  the  mort- 
gagor or  mortgagee  of  the  estate,  or  any  other 
of  the  defendants,  except  the  trustees  for  sale. 
Clare  T.  Wood,  •  81 


JURISDICTION. 

See  Shif,  1,  4,  5. 

1.  Jurisdiction  or  discretionary  power  of  the 
court,  by  the  effect  of  the  statute  8  &  9  Vict 
c.  105,  s.  3,  to  vary  or  relax  the  terms  of  the 
General  Orders  of  Augnst,  1841.  Medkurat  v. 
AUioon,  479 

3.  The  33d  Order  of  May,  1845,  which  en- 
ables  the  Court  to  order  the  service  of  the 
subpoena  to  appear  and  answer  upon  a  defen- 
dant out  of  the  jurisdiction,  does  not  apply 
exclusively  to  suits  concerning  lands,  stock, 
or  shares,  within  the  statutes  3  Will.  4,  c.  33, 
and  4  &  5  Will.  4,  e.  83,  but  gives  the  court 
a  discretion,  according  to  the  circumstances 
of  the  case,  to  permit  such  service  in  any  suit 
whatever.     Whitmore  v.  Ryan,  612 


LAPSE  OF  TIME. 

1.  The  tenant  for  life  of  an  estate,  who 
was  also  devisee  in  trust  in  remainder  for  the 
children  of  the  testator,  with  a  power  of  ap. 
pointment  by  will  amongst  them,  parchaaed 
and  obtained  from  the  objects  of  the  power, 
a  release  of  their  reversion  at  an  undervalue, 
and  devised  the  estate  to  her  son  in  fee, 
charged  with  debts  and  legacies.  The  aon 
took  possession  of  the  estate,  and  paid  off  the 
legacies  and  charges.  Fourteen  years  and  a 
half  after  the  death  of  the  tenant  for  life,  and 
seventeen  years  after  the  purchase  of  the 
reversion,  the  assignee  of  one  of  the  veudon, 
an  object  of  the  power,  who  had  become  in- 
solvent, filed  his  bill  to  set  aside  the  salb  : — 
Held,  that  the  lapse  of  time  was  a  bar  to 
the  relief ;  and  that  the  mere  circumstances 
of  the  poverty  of  the  cestui  que  trust  was  not 
sufficient  to  excuse  the  delay.  Roberta  t. 
TunotalL  257 

3.  Semhle,  that  the  time  which  might 
elapse  after  such  a  transaction,  during  the 
life  of  the  tenant  for  life  who  was  the  donee 
of  the  power,  would  not  alone  be  considered 
as  amounting  to  laches.  76. 

3.  Deed  executed  in  September.  1790,  not 
ineffectual  by  lapse  of  time  only,  in  declaring 
the  uses  of  a  fine  levied  in  Hilary  tetm, 
1788.    Parker  v.  Carter,  409 


LEASEHOLD  ESTATE. 

See  COHVKNTION. 


LEGACY. 

See  CBAmoc. 

1.  Doctrine  of  the  Court  in  the  conatrae- 
tion  of  testamentary  papers  containing  repeat- 
ed legacies  to  the  same  objects,  where  the 
questions  are,  whether  the  instruments  are  in- 
tended to  be,  either  wholly  or  in  part,  addi- 
tional or  substituted  one  for  another,  and 
whether  particular  legacies  contained  in  sncii 
instruments  are  substitutional  or  cumulative. 
Lee  V.  Pain,  SOI 

3.  Legacies  by  different  instruments  to  the 
same  legatee,  simpliciter,  are  cumulative,  un- 
less the  plain  effect  of  the  separate  gifts  is 
contradicted  by  the  constractioQ  of  the  latter 
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instruments,  or  by  presumption  of  law.    Lee 
T.  Pain,  216 

3.  The  right  to  the  repeated  legacies  in 
such  cases  does  not  depend  upon  a  legal  pre- 
sumption, but  is  found  in  the  construction  and 
effect  of  the  instruments ;  and  no  extrinsic 
evidence  is  admissible  to  prove  that  the  lega. 
tee  was  intended  to  take  one  legacy  only.  /6. 

4.  If  the  right  of  the  legatee  to  legacies  re- 
peated in  different  Instruments  depended  upon 
a  legal  presumption  only,  evidence  would  be 
admissible  to  rebut  it.  lb, 

5.  Whether  the  words  "  in  addition,"  in  any 
case,  add  to  the  effect  of  a  bequest  without 
those  words — qutgre.    Id,  S18 

6.  The  argument  on  the  omission  of  the 
words  "  in  addition"  answered,  by  referring 
to  the  omission  of  the  words  *'  in  substitution. 


Id. 


231 


7.  The  repetition  in  the  latter  instrument 
of  some  legacies,  and  not  of  others,  implies 
that  a  benefit  is  intended  in  the  case  of  the 
former  legatees  greater  than  in  the  case  of 
the  latter.    Id.  222 

8.  The  circnmstanee,  that  the  different  le- 
gacies carry  interest  from  difierent  dates, — 
or  whatever  else  distinguishes  the  two  lega- 
cies,— is  favorable  to  the  claim  of  the  lega- 
tee to  both.    Id,  223 

9.  Legacies  to  strangers  difier  from  legacies 
to  children,  in  that,  in  the  former  case,  there 
is  no  relative  measure  of  the  bounty  of  the 
testator,  and  no  ground  for  presuming  that, 
as  to  them,  every  separate  instrument  is  not 
to  have  a  separate  operation.    Id.  224 


10.  Reasoning  in  aid  of  the  construction 
of  repeated  legacies,  where  the  words  "  in 
addition  "  and  "  in  substitution  "  are  need 
in  some  cases  and  not  in  others,  and  the  lat- 
ter words  are  only  nsed  in  cases  where  the 
diversity  of  the  legacies  would  otherwise  pre- 
vent them  from  being  construed  as  substitu- 
tionary.    Id.  233 

11.  Application  to  the  earlier  instruments 
of  a  construction  of  certain  words  founded 
upon  the  use  made  by  the  testatrix  of  those 
words  in  the  latter  instruments.    Id,        S36 

12.  The  right  of  a  legatee,  under  the  gen- 
eral rule  of  construction,  to  several  legacies 
bequeathed  by  different  instruments,  is  not 
repelled  by  circumstances  which  only  raise  a 
more  balance  of  argument  that  the  legacies 

Vol.  IV, 


are  substitutional.  In  such  a  case,  the  pecu- 
niary legatees,  and  not  the  residuary  legatees, 
are  entitled  to  the  benefit  of  the  doubt  which 
the  form  of  the  bequests  has  created.        lb. 

13.  As  to  substitutionary  instruments.  The 
decision  in  the  case  of  the  Duke  of  St,  Al- 
bans V.  Beauelerk  founded  upon  the  conside- 
ration, that  the  codicils  were  part  of  the 
same  instrument  as  the  will.    Id.  240 

14.  Cases  in  which  the  effect  of  the  first 
gift  would  depend  in  some  measure  on  the 
events  which  should  happen  amongst  the 
legatees,  and  in  which  repeated  bequests 
have  been  construed  as  substitutionary,  from 
changes  amongKt  the  legatees,  ox  alterations 
in  their  position,  which  had  occurred  between 
the  dates  of   the  several  instruments.    Id. 

242 

15.  Difference  of  construction,  where  all 
the  legatees  in  a  will  are  provided  for  in  a 
codicil,  and  where  the  codicil  contains  repe- 
titions of  some  of  the  legacies  in  the  will,  but 
not  of  all.    Id,  246 

16.  The  testatrix  bequeathed  15002.  to  Mrs. 
B.  for  her  life,  for  her  separate  use,  with  re- 
mainder to  her  husband  for  his  life,  and  with 
remainder  to  all  and  every  the  child  and 
children  of  Mrs.  B.,  living  at  her  decease,  in 
equal  shares.  Afterwards,  by  a  codicil,  the 
testatrix  revoked  the  said  legacy  of  1500/. 
given  by  her  will  to  Mrs.  B.,  her  husband  and 
children,  and  instead  thereof  gave  1000/.  to 
each  of  them,  upon  similar  trusts  for  the  said 
Mrs  B.,  her  husband  and  children,  as  were 
contained  in  her  will  as  to  the  1500/.  The 
legatee,  Mrs.  B.,  died  in  the  lifetime  of  the 
testatrix,  leaving  her  husband  and  seven 
children.  One  child  afterwards  died  in  the 
lifetime  of  the  testatrix : — Held,  that  the 
husband  and  six  children  who  survived  the 
testatrix  ^ere  entitled  to  8000/.,  to  be  settled 
for  the  benefit  of  the  husband,  with  remain- 
der to  the  children.    Id,  225 

17.  As  to  the  legracy  in  respect  of  any 
child  of  Mrs.  B.,  who  (if  Mrs.  B.  had  herself 
survived  the  testatrix)  should  have  survived 
the  testatrix,  and  died  in  the  lifetime  of  Mrs. 
B. — quare.  lb* 

18.  Legacy  of  lOOL  to  the  three  sisters  of 
A. ;  A.  had  four  sisters.  The  Court  will  re- 
ject the  word  "three,"  and  give  the  100/.  to 
the  four.    Id.  249 

19.  A  release  by  one  of  the  sisters  to  the 
other  three  does  not  aid  their  claim  to  the 
legacy  under  the  wilt  lb, 
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20.  Gift  to  B.  for  life,  with  remainder  to 
the  children  of  B.  Ihioi;  at  bis  decease, 
equally  between  them.  B.  died  in  the  li re- 
time of  the  testatrix,  leavini;  three  children} 
one  of  whom  aflerwarda  died  in  the  lifetime 
of  the  testatrix: — Held,  that  there  was  no 
lapse  of  the  third  part  of  the  legacy  by  the 
death  of  one  of  the  children  of  B.  after  him, 
and  before  the  testatrix ;  and  that  the  two 
survivin^^  children  were  entitled  to  the  whole 
legracy.    Lee  y.  Pain,  250 

21.  The  testatrix  bequeathed  "  to  Mrs.  and 
Mits  B.,  the  widow  and  daughter  of  the  late 
B.,  2002.  each.  At  the  date  of  the  testamen* 
tary  instrnment,  there  were  no  persons  an- 
swering the  de»cription.  The  legacy  was 
claimed  by  a  Mrs.  W.  (the  daughter  of  the 
late  Bm)  and  her  daughter  Miss  W.,  (the 
granddaughter  of  the  late  B. :)  it  was  proved 
that  the  testatrix  was  intimately  acquainted 
with  the  late  B.,  and  also  with  Mrs.  and  Mifis 
W.,  and  used  to  call  them  by  Mrs.  W.*s  mai- 
den name  of  B. : — Held,  that  this  evidence 
was  admissible,  and  Mrs.  and  Miss  W.  were 
declared  lo  be  entitled  to  the  legacies.     Id. 

251 

22.  Bequest  to  '<  Miss  Sarah  Jameson." 
There  was  no  Miss  Sarah  Jameson.  The 
testatrix  was  acquainted  with  Mrs.  Sarah 
Jameson,  and  her  daughter,  Miss  Frances 
Ann  Jameson.  Frances  Ann  Jameson  was 
held  to  be  entitled  to  the  legacy.    Jd,     253 

23.  Gift  by  the  will  of  3002.  to  Highbury 
College ;  and  of  another  1002.  by  the  second 
codicil,  under  a  gift  of  that  sum  to  each  of 
the  charities  mentioned  in  the  will.  In  the 
Mme  codicil  was  a  legacy  of  5002.  to  Hoxton 
Academy.  The  establishment  known  as 
Highbury  College  was  formeriy  called  Hox- 
ton Academy.  There  was  no  Hoxton  Acad> 
emy  at  the  date  of  the  codicil  or  subsequently, 
but  other  charitable  societies  had  for  some 
time  occupied  the  premises : — Held,  that 
Highbury  College  was  not  entitled  to  the 
legacy  of  5002.    Id.  254 

24.  Residuary  gift,  upon  trust  for  the  testa- 
tor's wife  for  life,  if  she  should  so  long  con- 
tinue his  widow;  and,  from  and  after  her 
death  or  marriage,  upon  trust  to  pay  and 
divide  the  whole  thereof  equally  amongst  all 
and  every  the  testator's  nephews  and  nieces, 
share  and  share  alike,  within  six  months  after 
they  should  become  entitled  thereto :  Held, 
that  the  residuary  share  of  one  who  died  in 
the  lifetime  of  the  widow  passed  lo  his  repre- 
sentatives.   Packham  v.  Gregory,  396 

25.  Legacy  to  A.,  and,  in  case  A.  shall  die 


in  the  testator's  lifetime,  without  israe,  then 
over.  A.  died  in  the  testator's  lifetime,  lea- 
ving a  child  :  the  child  is  not  entitled  to  the 
legacy.    Cooper  v.  Pitcher^  458 


LEGAL  TITLE. 


See  Ship,  1. 


LIEN. 


See  Mistake,  1,  2. 
S<Hip,  2. 
Solicitor  and  Cuent. 


MAINTENANCE. 
See  Specific  Pbrfoehancx,  1, 


MANAGING  OWNERS. 

See  Plsading,  6. 


MARSHALLING. 

1.  The  testator,  by  his  will,  bequeathed  an 
annuity  to  his  wife  for  her  life,  and  made  it  a 
primary  charge,  in  preference  to  all  other 
legacies,  on  a  leasehold  estate,  which  was 
(together  with  certain  policies  of  insurance 
on  the  life  of  the  testator)  subject  to  two 
mortgages ;  and  he  directed  that,  if  the  rents 
and  profits  of  such  leasehold  estate  should  be 
insufficient  to  pay  the  wife's  annuity,  then 
the  same  should  be  paid  out  of  his  [other] 
personal  estate.  The  mortgages  were  paid 
off  by  the  executors  out  of  the  produce  of 
the  policies,  and  the  general  personal  estate : 
— iteld,  that  the  wife's  annuity,  so  far  as  it 
fell  upon  the  personal  estate,  other  than  the 
leasehold  estate  specifically  charged,  was  not 
entitled  to  priority  over  the  other  legacies. 
Johnson  V.  Child,  87 

2.  That  the  mortgage  debts,  to  which  the 
leasehold  estate  specifically  charged  ¥rith  the 
annuity  was  subject,  should  be  apportioned 
rateably  upon  the  leasehold  estate  and  the 
policies  of  insurance,  according  to  their  re- 
spective value  and  amount;  and  that  the 
legatees  (other  than  the  wife)  were  entitled 
to  have  the  assets  marshalled,  and  to  stand 
in  the  place  of  the  mortgagees  of  the  lease- 
hold estate^  to  the  extent  of  tliat  part  of  the 
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mortf^fe  debU  which  should  be  apportioned 
thereupon.  lb. 


MISJOINDER. 

See  Joint  Stock  Company. 

TftuiTXE  AND  Cestui  aui  Trust,  7. 


MISTAKE. 

See  CiiAROB. 

1.  The  wife,  beiofr  entitled  ia  equity  to 
real  estate  under  a  contract  of  sale,  entered 
into  before  her  marriage,  the  husband^  after 
their  marrtaf^e,  completed  the  purchase  and 
took  the  conveyance  to  himself;  afterwards, 
actiug*  upon  the  supposition  that  the  estate 
was  his  own,  the  husband  laid  out  money  in 
iraproYements  upon  it,  and  ultimately,  in  the 
Ufetime  of  the  wife,  under  the  same  mistake, 
sold  the  estate,  and  the  purchasers  took  a 
eonveyance  from  him.  The  husband  survi- 
ved the  wife.  ARer  the  death  of  the  hus- 
biind,  the  heir  at  law  of  the  wife  recovered 
the  estate  from  the  purchasers  by  a  suit  in 
equity  :—H<!i<  that  the  husband,  and  the 
purchasers  from  htm,  were  entitfed  in  that 
suit  to  a  lieu  on  the  estate  in  respect  of  the 
purchase  money  paid  by  the  husband ;  aud 
9embU,  also  in  respect  of  the  moneys  expen- 
dt>d  oa  lasting  improvements.  Nee§om  v. 
CUrk$om,  97 

3.  That  the  husband,  and  the  purchasers 
from  him,  ought,  if  they  accepted  the  relief 
offerod  to  them  by  way  of  lien  on  the  estate, 
to  be  treated  as  mortgagees  io  possession,  and 
in  that  character  to  account  for  the  rents  and 
profits  received  by  the  husband  and  the  pur- 
chasers, Bh  weti  during  the  life  of  the  wife  as 
after  her  death.  Jb, 


MOTION. 

See  Accounts. 

CUBTS,  4,  9. 

An  order  to  file  a  replication  within  a  cer* 
tain  time,  or  in  default  to  dismiss  the  bilU 
obtained  upon  notice  of  motion  on  behalf  of 
several  defendants,  after  the  death  of  one  of 
such  defendants,  discharged  with  costs  as  ir- 
regular.   JivoM  V.  OwiUim,  635 


MULTIFARIOUSNESS. 

See  Joint  Stock  Company,  2. 
Plra. 
Teubtxk  Ava  Cmtui  quk  Trust,  7. 

A  demurrer  for  multifariousness  aIlowed« 
with  liberty  to  amend  the  bill.  The  bill  was 
amended  by  the  addition  of  statements  which 
precluded  a  demurrer  for  multifariousness  to 
the  amended  bill.  The  defendant  answered, 
and  took  the  objection  of  multifariousness  by 
his  answer.  Tne  plaintiff  did  not  prove  the 
additional  facU  stated.  The  Court,  at  the 
hearing,  refused  either  to  allow  or  reserve  to 
a  future  stage  of  the  cause  the  objection  of 
multifariousness  as  a  defeuce,  the  same  not 
having  been  taken  in  Umine  to  the  amended 
bill ;  but  decided,  that  regard  should  be  had 
to  the  objection  in  disposing  of  the  costs. 
Betuoa  v.  HadJielU,  39 


MODUS. 
See  TiTBis,  3, 3. 


MORTGAGOR  AND  MORTGAGEE. 
See  Husband  and  Wifk. 

JUDGMKNT  CrEDITOE. 
FOUCT  OF  iNSUaAMCK. 

A  redemption  suit.  An  incumbrancer,  to 
whom  a  sum,  greater  than  the  balance  fouud 
dutt  to  him,  had  been  tendered  before  the  bill 
was  fi:«J,  ordered  to  pay  the  costs.  Roberts 
Y.  WiUiaiM,  129  j 


NEXT  FRIEND. 

See  SouciToa. 

1.  The  next  friend  of  a  sole  plaintiff,  aa 
infant,  ought  not  to  take  proceedings  in  the 
cause  in  the  name  of  such  plaintiff,  after  the 
plaintiff  has  attained  the  age  of  twenty-one. 
Brown  y.  WealAerk§ad,  VMi 

3.  The  eotU  of  the  next  friend  of  the  in- 
fant to  the  time  the  infant  attained  twenty- 
one  allowed,  as  between  solicitor  and  clieut  ; 
but  no  costs  allowed  of  proceedings  subse- 
quently taken  without  the  authority  of  the 
plaintiff,  although  such  proceedings  were 
merely  consequeutial  on  former  proceedings, 
if  tlie  suit  were  to  be  prosecuted.  lit. 


NEXT  OF  KIN. 

See  Costs,  8. 
Powxa,  9. 
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Bill  by  parties  claimtn^  as  next  of  kin 
ag^iust  executora.  Report,  that  other  per- 
sona not  parties  were  the  sole  next  of  kio. 
Exceptions  by  the  piaintiiis  to  the  report 
Objection,  that  the  plaintiffs,  before  the  ex- 
ceptions were  argued,  roust  make  parties  the 
persons  found  next  of  kin  by  the  Master, 
overruled.     Topham  v.  Lightbody,  312 


NOTICE. 


See  Charitable  Trust,  3. 
Priority  o#  Charge. 


OPINION  OF  COUNSEL. 
See  Discovert,  1. 


PARTIES. 

See  Answer,  4. 
Bankrupt. 
Contribution. 
Joint  Stock  Company,  1. 
Next  sf  Kin. 
Tenant  by  the  Curtesy. 
Trust.  2. 

Trustee  and  Cestui    que  Trust,   2, 
8,  10. 

1.  Case  of  joint  liabilities,  in  which  it  is 
incninbent  on  the  defendant  who  objects  that 
other  persons  are  necessary  parties,  to  point 
out  who  are  the  persons  he  requires  to  be 
brought  before  the  Court.  Wihon  v.  Oood- 
man,  63 

2.  Bill,  by  one  of  several  cestuis  que  trust 
against  the  devisee  of  the  trustee,  to  set  aside 
the  sale  of  an  estate,  which  was  made  to  the 
trustee  by  all  the  cestuis  que  trust  for  one 
sum,  and  conveyed  by  one  instrument : — 
Held,  that  all  the  cestuis  que  trust  were  ne- 
cessary parties  to  the  suit  Robertt  v.  Tun- 
•tall,  261 

3.  Case  where  the  defendants  to  the  origi* 
nal  bill  are  not  necessary  parties  to  a  supple- 
mental bill,  bringing  new  defendants  before 
the  Court.    Parktr  v.  Carter,  406  I 


PARTITION. 

See  CopTBOLDs. 


PARTNERSHIP. 

1.  A  retired  partner  averred,  by  his  answer 
to  a  bill  for  an  account  against  the  partner- 
ship, that  the  plaintiff  had  adopted  his  sac- 
cessors  in  the  partnership  as  his  (th^  plain- 
tiff's exclusive  debtors  ;  but  stated  no  facta  in 
proof  of  such  adoption.  The  accounts  were 
directed  against  him,  as  well  as  the  other 
partners,  without  prejudice  to  the  question  of 
whether  the  retired  partner  was  or  was  not 
discharged  from  the  debt  by  the  acts  of  the 
plaintiff    Beruon  Y.  Hadfield,  32 

2.  The  share  of  a  deceased  partner  in  the 
freehold  and  copyhold  estates  of  the  partner- 
ship is  not  personal  estate  for  the  purpose  of 
being  included  in  the  value  or  amount  in  re- 
spect of  which  probate  duty  is  payable. 
Custanee  v.  Bradehato,  315 


PAYMENT  INTO  COURT. 

1.  An  executor,  who  had  proved  the  will 
in  India,  and,  in  his  answer,  admitted  that, 
after  payment  of  all  the  known  debts,  a  cer- 
tain balance  of  the  estate  remained  in  bis 
hands,  subject  to  other  charges  and  expenses 
the  amount  of  which  he  bad  not  ascertained, 
and  that  he  had  invested  such  balance  on 
personal  security  in  India,^^rd«red  to  pay 
the  balance  into  Court,  allowing  a  reasonable 
sum  to  be  retained  in  respect  of  the  sugges- 
ted deductions,  by  a  day  which  would  am>rd 
time  for  the  remittance  of  the  fund  from  In- 
dia.   Roy  V.  Oibdon,  65 

2.  A  residuary  sum  of  stock  standing  in 
the  names  of  trustees,  the  dividends  of  which 
were  paid  by  them  to  the  parties  entitled 
thereto,  ordered  to  be  transferred  into  Conrt 
to  the  credit  of  the  cause,  on  the  application 
of  a  party  entitled  to  a  mere  contingent  in- 
terest in  the  fund  ;  and,  notwithstanding  that 
all  the  parties  entitled  to  vested  interests 
therein  were  satisfied  with  the  conduct  and 
custody  of  the  trustees,  and  opposed  the  ap- 
plication.   BartUtt  V.  Barileti,  631 


PAYMENT  OUT  OF  COURT. 

1.  A  legacy  to  a  woman  for  life,  with  re- 
mainder to  her  children,  paid  ont  of  CourtyOii 
the  petition  of  the  mother  and  children,  on 
their  uudertaking  to  sccount,  if  required,  as 
the  Court  should  direct, — the  children  having 
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attained  twenty-one,  and  the  mother  being 
Bizty-Bix,  yean  of  age.    Brown  v.  PringU, 

124 

2.  Where  it  appeared,  upon  alBdaTits,  in 
an  administration  suit,  that  the  estate  was 
large,  with  but  few  debts  or  charges  thereon, 
the  Court  ordered  the  jointure  of  the  widow 
of  the  testator,  and  annuities  given  by  his 
will,  to  be  paid  out  of  the  income  of  the  es- 
tate, before  decree,  but  refused  to  direct  the 
payment  of  pecuniary  legacies.  Dighy  v. 
Boyeattf  444 


PERPETUITY. 
See  Power,  3,  5,  6,  7,  8. 


PETITION. 

See  CoNTKMPT,  4. 

Specific  Pe&formance,  G. 


PLAINTIFF. 
See  Contempt,  3. 


PLAINTIFFS. 
See  JomT  Stock  Company,  1, 3,  4, 5,  6,  7,  8. 


PLEA. 

See  Contempt,  1. 

There  is,  ou  principle,  no  objection  to  a 
plea  of  multifariousness — semble.  Benton  ▼. 
Uadfield,  32 

PLEADING. 

See  Demurrbe,  1 ,  2. 

MuLTIPARIOUSNBSa. 

Parties,  1,2,3. 
Trust,  1,  2. 

1.  On  the  death  of  one  of  two  partners,  his 
executors  filed  t  bill  against  the  survivor,  al- 
leging that  the  survivor  had  transferred  the 
partnership  funds  into  his  own  name,  and  had 
applied,  and  intended  to  apply  them  in  carry- 
ing on  the  business  for  his  own  benefit ;  and 
praying  that  the  partnership  accounts  might 
be  taken,  and  the  interests  of  the  parties  there- 
in ascertained.  The  decree,  among  other 
thiugs,  directed  the  partnership  accounts  to 
be  taken.     Before  the  general  report   was 


made,  the  defendant  (the  survivor  of  the  part- 
ners) died ;  and  the  plaintiflb  filed  their  bill 
of  revivor  and  supplement  against  his  repre- 
sentatives, praying  the  benefit  of  the  proceed- 
ings, and  that  the  accounts  might  be  carried 
on  as  against  the  new  defendants  ;  and  that 
the  plaintiffii  might  be  declared  to  be  entitled 
at  their  option,  to  the  profits  or  interest  on 
the  partnership  property  used  by  the  surviving 
partner  after  the  death  of  the  other : — Held, 
that  the  supplemental  bill  was  in  the  nature 
of  a  bill  of  review,  and,  having  boeii  filed 
without  the  leave  of  the  Court,  was  irregular. 
Toulmin  v.  Copland,  41 

2l  That,  inasmuch  as  the  relief  sought  by 
the  supplemental  bill  might,  in  substance, 
vary  the  decree  in  the  original  suit,  the  defen- 
dants had  not,  by  answering  the  bill,  preclu- 
ded themselves  from  insisting  on  that  objection . 

lb. 

3.  That  the  irregularity  might  be  corrected 
by  ordering  a  stay  of  proceedings,  without 
taking  the  bill  and  answer  off  the  file.         lb, 

4.  That,  although  the  supplemental  bill 
might  not  of  necessity  have  been  irregular  if 
it  had  excluded  a  period  of  eleven  days,  be- 
tween the  death  of  the  one  partner  and  the 
filing  of  the  bill  against  the  other,  yet  the 
Court  would  not  reject  that  period,  for  the 
purpose  of  sustaining  the  bill.  Toulmin  v. 
Copland,  41 

5.  General  charges  or  averments  without 
force,  if  unsupported  by  a  statement  of  parti- 
cular facts,  of  the  effect  of  which  the  Court 
may  judge.    Hunter  v.  Daniel,  432 

6.  The  plaintiffs  ^who  were  part  owners  of 
the  ship)  having  founded  their  title  to  relief 
on  their  rights  as  charterers,  and  stated  that 
they  were  managing  owners,  not  for  the  pur- 
pose of  relief  as  managing  owners,  but  in  or- 
der to  protect  their  rights  as  charterers,  are  not 
entitled  to  an  injunction,  founded  merely  oa 
their  right  as  managing  owners,  but  can  be 
entitled  to  such  injunction  only  on  the  foun- 
dation of  their  rights  as  charterers.  Lidgett 
V.  Williams,  464 


POLICY  OF  INSURANCE. 

A  debtor  and  his  wife  joined  in  an  assign- 
ment of  the  chose  in  action  of  the  wife,  to  a 
creditor  of  the  husband,  to  secure  3002.  owing 
by  tbe  husband.  The  creditor  afterwards  in- 
sured the  life  of  the  wife  in  a  sum  of  2002. 
The  chose  in  action  was  not  reduced  into 
possession  iu  the  lifetime  of  the  wife.    The 
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wife  died,  and  the  creditor  received  from  tlie 
inBtirance  office  tlie  200/. : — Held,  in  a  suit 
for  redemption,  that,  if  the  creditor  had  no 
iniarable  interest  in  the  life  of  the  debtor's 
wife,  the  debtor  could  have  no  claim  to  the 
application  of  the  sum  assured  towards  the 
payment  of  his  debt ;  that  here  the  creditor 
had  such  insurable  interest,  but  the  risk 
ceased  at  the  death  of  the  wife  ;  and  that  the 
money  afterwards  paid  by  the  insurance 
office,  being  paid  in  their  own  wrong,  the 
debtor  was  not  entitled  to  have  it  applied  in 
reduction  of  his  debt    Heruon  v.  BlackweU, 

434 


PORTIONa 
See  TxMS  for  kaxsino,  &c. 


POSSESSION. 
See  TiNANCT  bt  thi  CuETisr. 


POVERTY. 
See  Lafsi  of  Time,  1. 


POWER. 

1.  A  married  woman  having  a  power  to 
appoint  a  sum  of  money  by  will,  or  by  any 
writing  in  the  nature  thereof,  signed,  sealed 
and  published  in  the  presence  of  two  witness- 
es, by  her  will,*  made  in  1837,  and  signed  in 
the  presence  of  two  witnesses,  but  not  sealed, 
assumed  to  appoint  the  sum  in  question,  and 
other  property,  and  nominated  an  executor, 
who  proved  her  will  in  the  diocesan  court. 
The  husband  survived  the  wife,  and  after  his 
death,  his  representative  obtained  letters  of 
administration  of  the  estate  of  the  wife  from 
the  Prerogative  Court,  and  procured  the  dio- 
cesan court  to  recal  the  grant  of  probate  to 
the  executor  of  the  wife,  so  far  as  related  to 
the  sum  in  question.  In  a  suit  by  the  ap- 
pointee of  the  wife,  against  the  representative 
of  the  husband  and  the  trustees  of  the  fund, — 
Held,  that  the  Court  could  not  treat  the  pro. 
bate  of  the  diocesan  court,  which  excluded 
from  the  grant  the  sum  in  question,  as  probate 
of  a  testamentary  instrument  executing  the 
power ;  and  that  a  probate  sufficient  to  cover 
the  sum  in  question  was  necessary,  in  order 
to  enable  the  party  claiming  under  the  ap- 
pointment  to  sustain  the  suit  Ooldwforthy 
T.  Cro—letft  140 

2.  Whether,  in  such  a  case,  if  the  party 


claiming  under  the  appointment,  by  appealing 
from  the  Court  of  probate,  had  shown  that 
the  probate  had  been  refused  by  the  court  of 
ultimate  jurisdiction  in  such  causes,  upon 
principles  not  recognized  in  this  Court,  this 
Court  would  consider  the  question  of  the  ex- 
ecution of  the  power  independently  of  the 
probate — qtM^re  ?  lb, 

3.  Devise  of  real  estates  to  trustees,  for  a 
term  of  twenty-one  years,  and  subject  there- 
to and  to  the  trusts  thereof,  to  A.  for  life,  with 
liberty  to  cut  timber,  dLc>,  for  buildings  and 
repairs  only ;  remainder  to  B.  for  life,  with 
like  liberty,  Itc. :  remainder  to  the  sons  of 
B.  successively  in  tail;  and,  after  like  re- 
mainders to  C.  and  D.  and  their  sons  respec- 
tively, remainder  to  &  for  life,  with  like  liber* 
ty  &c. ;  remainder  to  the  sons  of  E.  succes- 
sively in  tail,  with  divers  remainders  over ;  re- 
mainder to  the  testator's  own  right  heirs,  with 
the  declaratiori^hat  the  trustees  of  the  term 
should  receive  the  rents  and  profits  of  the  es- 
tates, cut,  fell,  and  sell  the  timber  at  mature 
growth,  in  due  succession,  and  yearly  (until 
the  testator's  debts  and  pecuniary  legacies 
should  be  paid)  thereout  pay, — 1.  A  certain 
annuity,  and  also  a  yearly  rent  charge  of 
1000/.  to  the  person  entitled  to  the  estates  ex- 
pectant on  the  determination  of  the  term ;  3. 
The  expenses  of  the  trust ;  3.  His  funeral 
expenses ;  and,  4.  The  pecuniary  legacies 
and  annuities  given  by  his  will,  or  so  much  as 
his  personal  estate  should  not  pay.  And  after 
snch  payment,  or  the  raising  of  a  fund  suffi* 
cient  for  the  same,  to  permit  the  pereon  en- 
titled to  the  estates  expectant  on  the  term,  to 
enter  into  possession  thereof,  subject  to  such 
annuities  as  should  then  remain  charged,  and 
the  term  then  to  cease.  The  testator  empow- 
ered the  tenants  for  life,  and  the  respective 
devisees  in  possession,  to  exchange  part  of 
the  devised  lands  for  others  of  greater  or  equal 
value,  and  authorised  his  executors  to  preserve 
the  wood,  so  as  to  continue  a  succession  in 
the  falls  thereof  and  he  empowered  them, 
during  and  alter  the  term,  until  some  perwon 
was  entitled  to  the  estates  in  tail,  or  for  some 
greater  estate,  to  enter  and  cut  timber  at 
mature  growth  for  sale,  and  to  apply  the  pro- 
ceeds in  payment  of  his  funeral  expenses, 
debts,  and  legacies,  until  the  trusts  of  the 
term  should  be  satisfied ;  and  then,  with  the 
consent  of  the  devisees  in  possession,  to  in- 
vest the  surplus  in  the  purehaseof  other  lands 
in  fee,  to  be  settled  to  the  same  uses  as  the 
devised  estates.  The  testator  died  in  lh03. 
The  personal  estate  sufficed  to  pay  his  debts 
and  pecuniary  legacies,  but  not  to  provide  for 
the  annuities.  B.,  then  the  first  tenant  for 
life,  on  the  death  of  the  testator,  entered  into 
possession  of  the  estates,  and  so  cooliuued 
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darinjf  his  life.  B.  died  in  1837,  without  ii- 
sue,  whereupon  E.  the  next  aunriving  tenant 
for  life,  entered  into  poeaeesion.  In  a  suit  in- 
stituted in  1843,  hy  the  first  son  of  £.,  as  ten- 
ant in  tail  expectant  on  the  decease  of  £., 
against  the  representatives  of  the  trastees, 
and  the  executors  of  B.,  the  deceased  tenant 
for  life  : — Held,  that  the  tenant  in  tail  expec- 
tant on  the  decease  of  £ ,  was  not  entitled  to 
an  account  of  the  timber  felled  during  the  life 
of  B.,  the  power  attempted  to  be  given  to  the 
trustees  being  void  under  the  rule  against 
perpetuities  ; — Nor  to  an  account  of  the  pro- 
duce of  the  timber  during  the  period  to  which 
the  power  might  have  lawfully  extended,  as 
such  powers  had  not  been  apportioned  ; — Nor 
to  an  account  in  this  Court,  as  against  the  es- 
tate of  B.  or  of  the  trustees  of  any  timber  cut 
during  the  lifetime  of  B., — the  right  of  the 
plaintiff  (if  any)  being  a  legal  right,  and  the  de- 
fendants being  entitled  to  the  protection  of  the 
statutes  of  limitation.  And  that  the  plaintiff, 
as  such  tenant  in  tail  expectant,  was  not  en- 
titled to  relief  in  equity,  on  the  ground  that 
the  exchange  effected  by  B.,  of  certain  of  the 
devised  estates  for  other  estates,  was  not  a 
doe  exercise  of  the  power  of  exchange  ;  for, 
if  the  exchange  was  not  warranted  by  the 
power,  the  legal  estate  in  the  devised  premises 
did  not  pass  by  the  conveyance.  Ferrand  v. 
Wilwn,  344 

4.  On  the  settled  estates  being  cleared  of 
all  charges  except  the  annuities,  the  party 
entitled  to  the  possession  subject  to  the  term 
would  be  entitled  to  the  beneficial  enjoyment 
during  the  residue  of  the  term,  keeping  down 
the  annuities ;  and  the  term  would  still  be 
available  for  the  annuitants  in  enforcing  pay- 
ment of  the  annuities.    Id»  368 

5.  Treating  the  authority  to  cut  timber  as 
imperative,  and  the  timber  cut  as  annual 
rents  and  profits  of  the  estate,  the  power 
amounts  to  what  might  be  a  trust  for  the  in- 
vestment of  the  rents  and  profits  in  perpetuity. 
Jd.  373 

6.  If  the  power  of  the  trustees  to  cut  tim- 
ber for  the  purposes  of  settlement  be  per- 
Aiissive  only,  and  not  imperative,  it  is  at  least 
concurrent  with  the  right  of  the  infant  tenant 
in  tail  to  the  timber,  and,  to  the  extent  in 
which  it  derogates  from  that  right,  it  is  liable 
to  the  objection  of  creating  a  perpetuity.    Id. 

376 

7.  Timber,  on  an  estate  in  strict  settlement, 
if  regarded  aa  part  of  the  inheritance,  is  yet 
not  preserved  from  alienation  during  the  in- 
fancy of  the  tenant  in  tail ;  and  the  settlor 
cannot  superadd  to  the  tenancy  in  tail  a  pro- 


vision which  would  render  thd  timber  inalien- 
able during  such  infancy.    Jd.  374 

8.  Whether  a  power  not  to  efiect  a  single 
qct  at  a  period  too  remote,  but  to  do  succes- 
sive acts  from  time  to  time,  each  being  jnro 
tanto  an  exact  fulfilment  of  the  intention  of 
the  testator,  may  not  be  apportioned  and  sus- 
tained, so  far  as  its  operation  in  each  case 
does  not  invade  the  rule  against  perpetuities, 
and  held  void  only  from  the  time  that  it 
would  begin  to  infringe  that  rule— ou«re. 
Jd.  377 

9.  A  trust  term,  created  by  a  marriage  set- 
tlement, to  raise  lOOOi.  on  the  decease  of  the 
survivor  of  the  husband  and  wife,  in  case  there 
should  be  no  issue  of  the  marriage  living  at 
her  death,  and  to  pay  the  same  to  such  per- 
son or  persons  as  the  wife,  *'  st  any  time  or 
times  thereafter  during  her  coverture,"  should 
by  deed  or  will  appoint ;  and  in  default  of  ap- 
pointment, to  the  executors,  administrators, 
and  assigns  of  the  wife's  mother.  There  was 
no  issue  of  the  marriage,  and  the  wife  sur- 
vived the  husband,  without  having  exercised 
her  power  of  appointment  during  the  first 
coverture.  She  afterwards  married  a  second 
time,  and  had  issue  by  her  second  husband, 
and  died  leaving  such  issue,  her  second  hus- 
band and  her  mother  surviving.  The  mother 
afterwards  bequeathed  her  residuary  estate 
and  died : — Held,  that  the  power  given  by 
the  settlement  to  appoint  the  10002.  could  not 
be  exercised  during  the  widowhood  of  the 
donee,  or  during  any  other  than  the  first 
coverture.    Jtforrisv.  HoweSf  599 

10.  That  the  executors  of  the  mother  were 
entitled  to  take  the  1000/.  and  interest  as 
of  her  residuary  personal  estate.  lb. 


POWER  OF  EXCHANGE. 
See  Power,  3. 

The  'exercise  of  a  power  of  exchange  for 
lands  of  equal  value,  by  a  tenant  for  life  in 
possession,  and  having  the  legal  estate,  can- 
not in  equity  be  questioned  on  the  ground  of 
inadequacy  of  value  by  the  tenant  m  tail  in 
remainder  expectant  on  an  existing  tenancy 
for  life  ;  the  queation  of  the  due  exercise  of 
the  power  is  legal ;  for,  if  the  value  of  the 
lands  taken  was  inadequate,  no  estate  passed 
at  law  by  the  conveyance.  Ferrand  y.  Wt/- 
9on,  385 
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PRACTICE. 

See  Abatkmbnt. 
Account. 

Adjournment  or  Caum. 
Ambnded  Bill. 
Answer. 
Appearance. 
Attachment. 

Confirmation  of  Report. 
Contempt. 
Copt  of  Bill. 
Costs. 
Decree. 
Demurrer* 
Discovery. 
Dismissal  or  BiLL. 
Evidence. 
Exceptions. 
General  Orders. 
Infant. 

Irorossing  Clerk. 
Injunction. 

Inrolmbnt  of  Order. 
Interest. 
Jurisdiction. 
Misjoinder. 
Motion. 

m  ultifariou8nbs8. 
Next  of  Kin. 
Parties. 

Payment  into  CouHt. 
Payment  out  of  Court. 
Petition. 
Plaintiffs. 
Plea. 
Pleading. 

Preliminary  Inquiries. 
Proceedines  at  Law. 
Pro  Confesso. 
Production  of  Documents. 
Publication. 
Re-Exauination. 
Replication. 
Report. 
Revivor. 
Service  Abroad. 
Solicitor. 

SOUCITOR  AND   CuENT. 

Stat  op  Proceedinosl 

SUBPOCNAy  6lC. 

Substituted  Service. 
Supplemental  Bill. 
Suppressing  Depositions. 
Taking  off  File. 
Time. 
Witness. 


PRELIMINARY  INQUIRIES. 
Tho  Court  refased  to  direct  preliminary  io' 


qniries,  tinder  the  5th  Order  of  the  9th  of 
Afay.  1639,  in  a  creditor's  suit,  where  the 
plaintiiT  was  both  creditor  and  administrator 
of  the  intestate,  and  the  bill  was  filed  a^inst 
the  heir  at  law,  and  sought  to  charge  the 
real  estate  with  the  debts  which  the  personal 
estate  was  insufficient  to  pay.  Leaden  ▼. 
Lewin,  634 


PESBYTERIAN  CHURCH. 
See  Trustee  and  Cestui  aus  Truvt,  9. 


PRESUMPTION. 
See  Lkgact,  3,  3,  4. 


PRIORITY  OF  CHARGE. 

1.  A  testatrix,  entitled,  upon  the  decease  of 
a  tenant  for  life,  to  a  sum  of  stock  stauding 
in  the  names  of  D.  and  L.,  as  trustees,  be- 
queathed such  stock  to  P.  and  appointed  D. 
her  sole  executor.  In  1634,  after  the  death 
of  the  testatrix,  P.  assigned  all  his  estate  and 
effects  to  L.  and  H.,  upon  trust  for  his  credi- 
tors.  In  1B38,  P.  assigned  his  interest  in  the 
stock  to  the  plaintiff  by  way  of  mortgage  ; 
and  the  plaintiff  thereupon  gave  D.  notice  of 
the  incumbrance.  No  notice  of  the  assign- 
ment of  1834  was  given  to  D.  until  1843  :— 
Held,  that,  until  D,  the  executor,  had  aMent- 
ed  to  the  legacy  to  P.,  the  notice  to  L.  of  the 
deed  of  1834  was  insufficient  to  exclude  a 
subsequent  incumbrancer  fW>m  obtaining  pri* 
ority  ;  and  that  the  notice  of  the  incambrance 
of  1838,  given  to  D.  by  the  plaintiff,  entitled 
the  plaintiff  to  the  prior  charge  on  the  fund* 
Holt  v.  Dtwell,  446 

2.  That  a  suit  instituted  by  some  of  the 
creditors  under  the  deed  of  1834,  to  execute 
the  trusts  of  such  deed,  as  it  did  not  give  the 
plaintiff  or  the  executor  actual,  so  neither 
could  it  be  held  to  give  them  constructive 
notice  of  that  instrument.  74. 


PRIVILEGED  COMMUNICATION. 
See  DnoovERY,  1. 


PROBATE. 
See  PowxB,  !» 3. 
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PROBATE  DUTY. 
8ee  PaethbkibiPi  3. 

PROCEEDINGS  AT  LAW, 

896  IffJUMCriOIf,  1. 

PRO  CONFESSO. 

Practice  on  taking  bills  pro  eonfetto,  under 
the  77th  and  78th  Orders  of  May,  1845, 
against  a  defendant  deemed  to  have  abscon- 
ded, after  appearance  by  his  own  solicitor. 
Courage  y.  Wardell,  481 

PRODUCTION  OF  DOCUMENTS. 
See  DiscovBaT,  1, 9. 

PUBLICATION. 

See  Dismissal  of  Bixx,  3, 3. 
Ra? UCATION,  4. 

PUBLIC  FUNDS. 
See  Taumx   and  Cistui  auB  TaiTsr,  5. 


PURCHASER. 

See  Corrs,  4. 

TiTi»s,4. 

VOLUNTABT  DUD,  5. 

A  purchaser,  attending  the  sale  of  an  es. 
tate  in  the  cause,  heard  the  amount  of  the 
reserved  biddina  announced  before  he  made 
bis  offer ;  and  the  Master  made  a  separate  re- 
port* allowing  him  as  the  purchaser,  subject 
to  the  approval  of  the  Court,  ^ith  reference 
to  that  fact  The  mode  of  confirming  this  re- 
port and  approving  of  the  purchase  is  by  a 
special  notice  of  motion  to  that  effect,  and 
not,  as  in  the  common  case,  by  orders  nioi 
and  absolute.    Dowle  y.  Lucy,  311 


PURCHASE  MONEY. 


See  Sbit,  4. 


Vol  .  IV. 


REDEMPTION. 
See  SpEoinc  Perfoemancb,  8,  9. 

REDEMPTION  SUIT. 
See  MoRTOAOOE  and  Mobtgagbb. 

RE- EXAMINATION. 

See  WrrNBssL 

RENTS. 
See  CoNVBBsioN. 

REPLICATION. 

See  DiBHtpAL  OF  Bill,  I. 

I.  After  replication  had  been  filed,  the  de- 
fendant became  entitled  to  move  to  dismiss 
the  bill  before  the  Orders  of  May,  1845,  came 
into  operation.  On  motion  afterwards,  leave 
was  given  to  the  plaintiff  to  file  a  replication 
under  the  new  orders,  within  a  week,  and  if 
not,  the  bill  to  be  dismissed.  Brandt  y.  Eppo, 

3.  The  Court  will  not,  as  of  course,  or  ex- 
cept in  cases  of  necessity,  give  the  plaintiff 
leaYC,  under  the  reservation  in  the  93d  Order 
of  May,  1845,  to  file  more  than  one  replication 
in  the  same  cause.    Stinion  v.  Taylor,    608 

3.  The  exclusion  of  the  time  of  vacation 
flrom  the  computation  of  time  for  filing  re- 
plications in  the  4th  article  of  the  14th  Or- 
der of  May,  1845,  does  not  apply  to  the  time 
for  filing  replications  generally,  but  only  to  the 
time  for  filing  replications  under  the  exigency 
of  the  4lBt  article  of  the  16th  Order  of  May, 
1845.  lb, 

4.  Where  a  plaintiff  had  by  mistake  sub- 
mitted to  an  Older  limiting  him  to  a  time  for 
filing  his  replication  as  against  some  defend- 
ants, the  Court  refused,  on  a  motion  ex  parto, 
to  give  him  liberty  to  file  another  replication 
against  the  other  defendants,  but  permitted 
him  to  move,  on  notice,  for  leave  to  withdraw 
the  replication,  or  that  publication  might  be 
enlarged.  Ji, 

74 
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REPORT. 

See  Contempt,  4. 
EzcEmoNs,  1. 

1.  On  the  reference  of  an  answer  for  in- 
■ufficiency.  if  the  Master's  report  be  not  made 
within  a  furtnighti  and  the  Master  does  not 
within  that  time  certify  that  be  enlarged  the 
time  for  making  the  report,  the  report  after- 
wards made  on  the  same  reference  will,  un- 
der the  V2ih  General  Order  of  1828,  be  irre- 
gular.   Kaye  ▼.  Wall,  283 

2.  It  is  not  material  whether  the  certificate 
of  enlargement  of  time  be  filed  or  not,  semble. 

lb. 


REPUDIATION  OF  SUIT. 
See  Joint  Stock  Company,  8. 


RESIDUARY  LEGATEE. 
See  Power,  9,  10. 


REVIVOR. 
See  Abatement. 


REVOCATION. 
See  VoLUNTAET  Deed»  2. 


RULE  OF  COURT. 

An  agreement  to  dismiss  a  bill  out  of  this 
court,  entered  into  by  the  plaintiff  and  defen- 
dants in  the  suit,  at  the  trial  of  an  action,  and 
made  a  rule  of  the  Court  of  law,  enforced,  as 
against  the  parties,  by  motion  in  the  cause, 
in  this  court.     Ttbbuit  ▼.  Potiert  164 


SET-OFF. 
See  Costs,  3,  7. 

SETTLEMENT. 

See  Charge. 

HuBBANV  and  WmL 


SEVERAL  LIABILITY. 
See  Administration  Suit,  1. 

SEVERING  IN  DEFENCE. 
See  CoffTB,  8. 


SERVICE  ABROAD. 
See  Jurisdiction,  2. 

SHAREHOLDERS. 
See  Joint  Stock  Company,  I,  4, 5,  6,  7,  8. 

SHIP. 

See  Charter  Party. 
Injunction,  2. 

1.  A  ship  belonging  to  the  defendants,  re- 
gistered iu  the  port  of  London,  sustained  seri- 
ous damage  on  her  Toyage  to  New  Zealand, 
and  on  her  arrival  there  was  suryeyed  and 
pronounced  not  seaworthy.  The  master  was 
uuable,  either  by  loan  or  bottomry,  to  raise 
money  for  her  repair,  and  he  at  length  sold 
the  ship  to  the  plainti&,  and,  on  receiTin|r 
payment  of  the  purchase  money  by  a  bill  of 
exchange  in  London,  executed  to  them  a  bill 
of  sale  of  the  ship.  The  plaintifb  repaired 
the  ship  and  sent  her  to  England  with  a  car« 
go.  The  defendants  refused  to  ratify  the 
sale  or  consent  to  the  registry  of  the  ship  in 
the  plaintiffs'  names,  and,  on  the  arrival  of 
the  ship  in  the  port  of  London,  the  defendants 
put  several  men  on  board  to  take  possesaion 
of  the  ship  and  cargo  for  them,  The  plain* 
tiffs  thereupon  applied  for  an  injunction  to 
restrain  the  defendants  from  interfering  with 
the  ship,  or  removing  her  out  of  the  jnrisdic- 
tion,  and  for  a  manager  and  receiver  of  the 
ship  and  cargo : — Held^  that  the  plainttfti  had 
no  equitable,  as  distinct  from  a  legal,  title  to 
the  ship,  and,  inasmuch  as  their  title  (if  they 
had  acquired  any)  was  a  purely  legal  one,  and 
the  case  of  interference,  if  wrongful,  was, 
therefore,  a  mere  trespass,  the  Court  would 
not  interfere  in  favor  of  the  plaintifla  by  in- 
junction.   Ridgtoay  v.  Robertt,  106 

2.  That  the  plaintiffl,  if  they  had  acquired 
no  title  as  owners  of  the  ship  by  the  purchase, 
had  acquired  none  by  way  of  lien  in  respect 
of  the  moneys  subsequently  laid  oat  on  her 
repair.  lb, 

3.  That  the  bill  of  sale  of  the  ship,  if  not 
effectual  to  pass  the  property  to  the  plaiatifls. 
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eould  not  be  treated  as  io  the  nature  of  a 
bottomry  bond,  iuasrouch  as  none  of  the  par- 
ties had  intended  that  it  should  so  operate. 
Ridgway  v.  Roberts,  106 

4.  That  the  plaintifis,  according^  to  the  case 
made  on  the  motion,  if  they  failed  at  the 
hearinjr  to  establish  their  rifrht  to  the  ship, 
would  be  entitled  to  equitable  relief  in  respect 
of  the  bill  of  exchange  given  for  the  purchase 
money  ;  and  that  they  were  entitled  to  have 
the  trial  of  the  legal  right  put  in  a  course  for 
determination,  and  to  have  the  property  pro- 
tected in  the  meantime.  Jb, 

5.  Semble,  In  such  a  case,  (independently 
of  the  rejief  in  respect  of  the  bill  of  exchange,) 
if  engagements  had  been  contracted  of  which 
the  conduct  of  the  defendants  would  prevent 
the  fuIBUment,  and  if  there  could  be  no  ade- 
quate compensation  to  the  plaintiffs  in  dam- 
ages, or  if  the  defendants  were  about  to  carry 
away  or  destroy  the  property,  the  Court  might 
interfere  by  injunction.  Jb. 

6.  A  ship  was  chartered  to  proceed  to  snch 
places  on  the  West  Coast  of  Africa  as  the 
charterers  should  direct,  and  there  load .  from 
their  factor  a  full  cargo  of  guano,  and  pro- 
ceed to  a  port  of  the  United  Kingdom,  to  be 
paid  at  a  certain  freight  per  ton.  The  ship 
was  directed  to  Ichaboe.  The  factor  there 
(who  was  one  of  the  charterers)  endeavored 
to  provide  a  full  cargo,  but  failed  to  procure 
more  than  a  small  quantity.  The  master 
of  the  ship,  (who  was  also  a  part  owner,) 
after  waiting  thirty-one  days,  seeing  no  pro- 
bability of  cBtaining  a  full  cargo  from  the  fac- 
tor, applied  himself  to  complete  the  cargo  by 
bis  own  exertions  and  at  his  own  expense, 
and  finally  succeeded  in  doing  so,  after  having 
been  ninety-three  days  at  Ichaboe  : — Held, 
on  motion  for  an  injunction,  that  ihe  charter- 
ers were  not  entitled  to  that  part  of  the  cargo 
which  had  been  procured  by  the  exertions  of 
the  master  without  the  assistance  of  the  fac- 
tor, and  which  the  master  claimed  to  hold  as 
the  property  of  the  owners,  and  not  of  the 
charLerejrs.    Lidgett  y.  WiUiatna,  456 


SOLICITOR. 

Sea  SuBSTiTUTEo  Service. 

The  mother  of  an  infant  employed  a  solici- 
tor to  prosecute  a  suit  on  behalf  of  the  infant. 
The  person  first  named  as  next  friend  in  the 
cause  died  ;  the  mother  subsequently  dis- 
charged the  solicitor,  and  after  such  discharge 
he  amended  the  bill,  and  named  a  new  next 
friend*  without  the  mother's  sanction.    Tije 


Court  ordered,  that,  on  payment  by  the  mother 
to  the  next  friend  of  the  costs  incurred  by  him 
in  the  suit,  the  next  friend  should  be  re^ 
moved  and  another  appointed  ;  and  that  the 
solicitor  should  pay  the  costs  of  the  applica- 
tion, and  of  the  new  appointment  Lander 
▼.  JngersoU,  596 


SOLICITOR  AND  CLIENT. 

1.  The  solicitor,  after  the  death  of  his 
client,  retains  his  lien  on  the  fund  which  he 
has  recovered,  and  is  not  left  merely  to  hie 
rights  as  a  general  creditor  on  the  estate  of 
the  client.    Lloyd  v.  Moion,  13^ 

2.  The  lien  of  the  solicitor  on  the  fund  is 
not  impeded  by  the  fact,  that  the  order  of 
the  Court  directs  the  fund  to  be  paid  to  the  cli- 
ent, without  reserving  the  right  of  the  solici- 
tor, lb. 


SPECIFIC  PERFORMANCE. 
See  CoPTHOLDs. 

1.  Several  suits  at  law  and  in  eqnity,  to  de- 
termine the  title  to  certain  lands,  were  pend" 
ing  between  persons  claiming  to  be  mortga- 
gees of  such  lands,  and  one  who  claimed  the 
same  lands  in  fee  by  title  under  a  settlement 
paramount  to  the  mortgage.  The  plaintiff 
claiming  to  be  a  subsequent  mortgagee  of  the 
same  lands,  contracted  to  purchase  the  in- 
terests of  the  prior  mortgagees  in  their  prin- 
cipal moneys,  arrears  of  interest,  and  securif 
ties,  and  to  pay  the  purchase  money  at  cer- 
tain stipulated  times,  ail  of  which  (except  an 
annuity)  were  to  be  paid  in  1843  ;  and  to  pay 
and  indemnify  the  prior  mortgagees  against 
the  past  and  future  costff  of  the  suits  and  pro- 
ceedings ;  and  time  was  to  be  of  the  essence 
of  the  coo(ract  The  plainti^  did  not  pay 
the  instalnients  until  a  considjerable  time  after 
the  stipulated  period,  but  such  later  payments 
were  accepted  by  the  yendors.  The  bijlf 
in  1845  (when  some  of  the  payments  still  re- 
mained to  be  made,)  alleged,  that  the  defen- 
dants refused  to  perform  the  agreement,  and 
prayed  a  specific  performance  *• — Held,  on 
demurrer,  that  the  plaintiff  being  interested, 
as  second  mortgagee,  in  the  subject  of  the 
suits,  the  contract  waa  not  be  deemed  cham- 
perty.    Hunter  v.  Daniel,  42Q 

2.  That,  the  defendants  insisting  upon  their 
right  to  treat  the  agreement  as  void,  the 
pUintitf  was  not  bound  to  tender  the  unpaid 
lUHtalmeuts  of  the  purchase  money  before 
filing  his  biil.  Jbf 
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3.  That  every  defanlt  by  the  plaintiff  in 
payment  of  the  instalments  at  the  stipulated 
time  is  a  new  breach  of  the  contract,  giving 
the  defendants  the  right  lo  rescind  it ;  but  that 
to  preserve  such  a  right,  it  must  be  asserted 
immediately  that  the  breach  occurs ;  and  that 
in  this  case,  the  breach  had  been  waived.  lb, 

4.  That,  the  time  of  performing  the  several 
acts  required  by  the  agreement  on  both  sides 
being  past,  the  Court  would  now  enforce  a 
contemporaneous  performance  of  the  contract 
by  both  parties.    Hunter  v.  Daniel,         420 

5.  Covenant,  in  February,  1841,  by  a  mu- 
nicipal corporation  to  build  a  market  forth- 
with. Bill,  in  September,  1843,  for  specific 
performance  of  the  covenant.  Answer,  in 
December,  1843,  stating  that  the  corporation 
had  not  until  recently  determined  for  what 
goods  the  market  should  be  adapted,  and  that 
the  building  should  proceed  with  due  diligence. 
At  the  hearing,  in  June,  1844,  the  cause  was 
ordered  to  stand  over  for  six  months,  iu 
May,  1844,  the  corporation  approved  of  the 
plan  for  the  market,  and  in  July,  1844^  they 
met  to  consider  the  order  in  the  cause,  and 
subsequently  built  the  market.  The  Court 
stayed  all  proceedings,  without  costs.  Price 
y.  Corporation  of  Penzance,  506 

C.  A  suit  for  specific  performance  of  a  con. 
tract  was  at  the  hearing  ordered  to  stand  over. 
The  contract  being  afterwards  performed,  it 
was  held  to  be  regular  for  the  plaintiff  to  bring 
before  the  Court,  upon  petition,  the  facts 
which  had  taken  place  subsequently  to  the 
answer.  /6* 

7.  Proceedings  taken  by  defendsnts  towards 
the  fulfillment  of  a  contract  for  the  erection 
of  a  certain  building,  may  enable  the  Court 
to  decree  a  specific  performance  of  the  con- 
tract, in  a  case  where,  without  such  proceed- 
ings, it  might  have  been  difficult  to  define  what 
would  be  a  sufficient  performance.    Id.    50l^ 

8.  A  father  (tenant  for  life)  and  a  son  (ten- 
ant in  tail,)  in  1831,  joined  in  mortgaging 
the  estate,  to  secure  payment  of  a  debt  of  the 
son,  uuder  an  agreement  between  them  to 
suffer  a  recovery,  and  resettle  the  estate, — as 
to  the  remainder  after  the  death  of  the  tenant 
for  life,  in  case  the  father  should  at  any  time 
be  obliged  to  pay  any  part  of  the  interest  of 
the  mortgage  debt,  or  the  son  should  not  pay 
off  that  debt  by  a  certain  day,  and  the  father 
ahould  then  pay  it  off  and  release  the  son 
therefrom, — ^to  the  use  of  the  father  in  fee  ; 
the  father  covenanting  to  convey  or  devise  a 
seventh  part  of  the  estate  to  the  son  ;  and,  in 
case  the  son  should  pay  off  the  mortgage  by 


the  time  mentioned,  then  to  the  son  and  th« 
heirs  of  bis  body,  char^ged  with  5002.,  for  sach 
persons  as  the  father  should  by  deed  or  will 
appoint.  The  son  did  not  pay  off  the  mort- 
gage debt,  nor  did  the  father  pay  it  off,  or 
release  the  son  therefrom,  bnt  the  father  paid 
the  interest  until  his  death,  in  1B41,  and  after 
his  death  his  devisees  paid  off  the  mortgage : 
— Held,  that,  neither  party  having  performed 
the  agreement,  or  apparently  acted  opon  it, 
in  the  lifetime  of  the  father,  the  Court  woold 
not,  after  the  death  of  the  father,  enforce  the 
specific  performance  of  the  agreement ;  nor 
would  the  Court,  in  such  a  case,  enforce  spe- 
cific performance  of  an  agreement,  which. 
apparently,  was  an  agreement  for  the  sale  of 
the  son's  reversionary  interest  in  the  estate  at 
an  undervalue.    Playford  v.  Playford,    546 

9.  That,  as  the  agreement  conld  not  be 
specifically  performed,  the  original  righta  of 
the  parties  remained ;  and  the  son  was  there- 
fore entitled  to  redeem  the  estate,  opon  ro- 
payment  of  the  mortgage  debt  and  the  inter- 
est lb. 


STAT.  37  HEN.  8,  a  12 
See  TiTHKs,  1. 

STAT.  27  ELIZ.  c.  4. 
See  VoLCNTAEV  Deed,  5, 6. 

STAT.  1  WILL.  4,  c.  36. 

The  Orders  of  May,  1845,  do  not  take 
away  the  right  of  proceeding  upon  contempt, 
to  take  the  bill  fro  confesoo,  under  the  statute 
1  WiU.  4,  c.  36.     Wilkin  v.  iVsin^y,         476 

STAT.  1  WILL.  4,  c.  60. 

1.  An  order  of  reference  to  inquire  whether 
the  heir  of  the  mortgagee  was  a  trustee  with- 
in the  aet  of  i  Will.  4,  c.  60,  and  1  &  2  VicU 
c.  69,  was  made  upon  the  petition  of  the  ex- 
ecutors of  the  mortgagee,  and,  the  mortgage 
debt  being  paid  off  pending  the  reference,  the 
Master  found  that  the  heir  was  not  a  trustee 
for  the  petitioners,  but  for  the  mortgagor, 
whereupon  the  Court  allowed  the  petition  to 
be  amended,  and  made  the  petition  of  the 
mortgagor,  and  then  directed  the  reconvey- 
ance,   in  re  Manifold,  3U8 

2.  Where  the  Master  finds,  that,  in  a  cer- 
tain construction  of  a  devise,  the  inCant  there- 
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in  named  is  a  trustee  within  the  act  1  Will 
4,  e.  60,  but  that,  on  a  different  constraction, 
another  person  would  be  such  trustee,  the 
Court  may  declare  the  infant  to  be  the  trus- 
tee, and  make  the  order  for  conveyance  with- 
out sending  the  case  back  to  the  Master. 
hangford  v.  Auger ,  313 


STAT.  2  WILL.  4,0. 33. 
Sea  JuanDiCTioN,  3. 

STAT.  3  &  4  WILL.  4,  c.  27,  a.  25. 
See  CnAMTABLB  Trust,  2. 

STAT.  4  &  5  WILL.  4,  c.  82. 
See  Jurisdiction,  2. 

STAT.  1  &  2  VICT.  c.  69. 
See  Stat.  1  Will.  4,  c.  60. 

STAT.  I  &  2  VICT.  c.  110,  ss.  16,  la 
See  Costs. 

STAT.  8  &  9  VICT.  c.  105,  s.  2. 
See  Jurisdiction,  1. 

STAY  OF  PROCEEDINGS. 

See  Joint  Stock  Company,  5, 8. 
Flkadino,  3. 

1.  Motion  for  the  stay  of  the  taxation  of 
costs  under  a  decree,  pending  an  appeal  from 
the  decree,  refused,  with  conts.  Pinkett  v. 
Wrighl,  160 

2*.  Motion  by  the  plaintiffi  in  the  cause  to 
suspend  the  hearing,  on  the  equity  reserved 
and  the  matter  of  costs,  pending  an  appeal 
to  the  House  of  Lords  from  an  order  of  this 
Court  refusing  a  motion  for  a  new  trial  of  the 
issue  devUavit  vtl  turn,  refused.  M'Oregor 
V.  Top/iam;  162 

SUfiFCENA. 
See  Jurisdiction^  2. 


SUBFCENA  TO  HEAR  JUDGMENT. 

»  Cause  adjourned  to  enable  the  plaintiff  to 
serve  the  subpoena  to  hear  judgment,  where 
he  had  omitted  to  take  out  the  subpoBna  at 
the  time  of  setting  down  the  cause.  Harvey 
T.  Towell,  lt)6 


SUBFCENA  TO  REJOIN. 
See  DiBMnsAL  or  Bill,  3. 


SUBSTITUTED  LEGATEE. 

See  SURTIVORSBIF. 


SUBSTITUTED  SERVICE. 

On  a  bill  to  enforce  the  performance  of 
trusts  for  the  sale  of  estates,  part  of  which 
had  been  sold,  against  the  trustees  who  could 
not  be  found,  substituted  service  was  ordered 
on  the  defendant's  solicitor,  who  had  acted  on 
his  behalf  in  the  business  of  the  preparation 
of  the  trust  deed,  and  of  all  the  sales  which 
had  taken  place  under  it    Hornby  v.  HolmeMt 

306 


SUBSTITUTIONAL  LEGACIES. 
See  Lbgact,  1 — 15. 


SUFFLEMENTAL  BILL. 

See  Accounts,  2. 
Fartiks,  3. 


SUFFLEMENTAL  BILL  IN  THF.  NA- 
TURE OF  A  BILL  OF  REVIEW. 

See  Fleadino,  1. 


SUFFRESSING  DEFOSITIONS. 

1.  Commissioners  for  the  examination  of 
witnesses,  employed,  as  their  ingrossing  clerk, 
on  the  ezecotion  of  the  commission,  one  who, 
little  more  than  three  months  previously  had 
been  a  clerk  to  the  solicitor  of  the  plaintiff  in 
the  cause: — Held,  that  such  previous  em- 
ployment was  no  disqualification  for  ihe  office 
of  ingrosstng  clerk ;  and  such  appointment 
was  no  ground  for  suppressing  the  depositions. 
Wood  V.  Fr.eemfln,  552 
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2.  Tho  Court  refased  to  sappreflBdepOBiiions 
on  a  g^and  of  objeotioa  to  which  the  atten- 
tion of  the  commissionere  had  not  been  called^ 
where  a  different  objection  bad  been  made 
before  them,  and  had  been  properly  overruled. 

lb. 


SURVIVORSHIP. 

Devise  and  beqaeat  of  real  and  personal  es- 
tate to  trustees,  npon  trust  (subject  to  certain 
legacies  and  annuities)  for  A.  for  life,  and 
after  his  decease,  upon  trust  to  convey,  assure 
and  pay  the  whole  of  the  said  real  and  penro- 
nal  estate  to  and  amongst  the  children  of  A. 
and  the  issue  of  any  such  children.  But,  in 
case  A.  should  die  without  issue,  then  to  pay 
and  distribute  the  same  equally  amongst  all 
and  every  the  children  of  B.  and  C,  and  the 
survivors  of  them  ;  but,  in  case  any  of  such 
children  should  be  then  dead,  leaving  issue  of 
his,  her,  or  their  body  or  bodies  lawfully  be- 
gotten, then  such  issue  to  have  as  well  such 
original  share  or  shares  as  the  father  or  mother 
of  such  issue  so  dying  would  have  been  en- 
titled to  if  then  living,  as  also  such  other 
share  or  shares  thereof  as  the  father  or  mother 
of  such  issue  so  dying  might  have  been  en- 
titled to  by  survivorship  or  otherwise.  A. 
survived  the  testator,  and  died  without  issue : 
— Hffii,  that  the  period  of  the  survivorship  of 
the  children  of  B.  and  C.  Is  not  to  be  referred 
to  the  time  of  the  death  of  the  testator,  but 
to  that  of  the  death  of  A.  being  the  period  of 
distribution  ;  and  that  the  children  of  B.  and 
C.  living  at  the  date  of  the  will,  and  those 
born  after  that  date  and  before  the  death  of 
A.,  were  entitled  to  the  real  and  personal  es* 
tate,  with  survivorship  between  them  in  case 
of  the  death  of  any  of  such  children  without 
issue  before  the  death  of  A., — ^the  children  of 
such  of  the  said  children  as  died  before  A., 
leaving  issue,  being  substituted  for  the  original 
legatees.    BuckU  v.  Faweeti,  536 


TAKING  OFF  THE  FILE. 

See  Flkadino,  3. 
Dkmuhrkr,  2. 


TENANT  BY  THE  CURTESY. 

1.  Although  the  right  of  the  husband,  as 
tenant  by  the  curtesy  of  an  equitable  estate 
of  the  wife,  may  perhaps  be  excluded  by  a 
possession  of  the  esUte  strictly  advene  to  the 


husband  and  wife,  and  to  all  other  parties  in- 
terested under  the  settlement  during  the 
whole  period  of  coverture  ;  yet  the  possession 
of  the  estate  in  conformity  with  the  equitable 
interests  of  the  cestui  que  trust,  for  however 
short  a  time  during  the  coverture,  and  after 
the  interest  of  the  wife  has  become  vested  in 
possession,  will  support  the  title  of  the  bus. 
band  as  tenant  by  the  curtesy.  Parker  v. 
Carter,  400 

2.  The  possession  of  the  cestui  que  tmsty 
under  the  trusts  of  a  settlement,  is  the  posses- 
sion of  the  trustee,  snd  gives  the  trustee  a 
seisin  of  the  estate,  which  is  not  interrupted 
by  the  death  of  the  cestui  que  trust,  but  im- 
mediately enures  for  the  benefit  of  the  perBon 
next  entitled  to  the  equitable  interest ;  and, 
notwithstanding  Ihe  adverse  possession  of 
another  party  soon  afterwards  commenced, 
the  Court  cannot  presume  such  adverse  pos- 
session to  have  commenced  so  instantaneous- 
ly on  the  death  of  the  first  cestui  que  trust, 
as  wholly  to  exclude  the  equitable  seisio  of 
the  parties  next  entitled  to  the  beneficial  in- 
terest. Jb. 

3.  To  a  bill,  by  the  heir  at  Uw  of  a  mar* 
ried  woman,  to  recover  lands  to  which  she 
was  equitably  entitled  in  fee,  the  husband, 
who  is  surviving  and  would  have  been  tenant 
by  the  curtesy  if  the  wife  had  been  seised  of 
the  estate,  is  a  necessary  party  although  the 
wife  was  never  in  actual  possession.     Id.  4  »5 

4.  If  the  coverture  begins  after  an  adverse 
possession  has  commenced,  and  termioates 
during  the  continuance  of  such  adverse  po«- 
session,  or,  if  both  the  trustee  and  cestui  que 
trust  are  disseised  before  the  equitable  estate 
of  the  wife  begins,  by  a  party  claiming  by  a 
title  paramount  to  the  trust,  who  retains  pos- 
session until  after  the  death  of  the  wife,  the 
husband  would  not  acquire  any  title  as  ten* 
ant  by  the  ciutesy.    Parker  v.  Carter^    416 


TENANT  FOR  LIFE  AND  REMAIN. 

DEKMAN. 

See  CoMYKBsios. 


TENANT  FOR  LIFE  AND  TENANT 

IN  TAIL. 

1.  Tenant  for  life  not  entitled  to  get  stone 
from  quarries  on  the  settled  estates  (except 
for  repairs,  &c.,)  nor  to  open  or  work  any 
mines  of  coal  or  minerals  not  opened  or  in 
work  at  the  death  of  the  testator.  Tenant  iti 
tail  entitled  to  the  moneys  realized  by  the  tea* 


INDEX. 


663 


ant  for  life  from  stono  not  oied  for  repaira, 
and  mineraU  from  newly  opened  mioea. 
Ferrand  y.  Wilson,  388 

2.  Inquiries  pud  accounta  aa  to  minea  and 
minerals,  aa  between  such  partiea.  lb. 


TENANTS  IN  COMMON. 
See  CHARiTAaLB  T%vn,  4. 


TENDER. 
See  SpEcino  Pkefoem ancb,  3. 


TESTAMEN-l^ARY  DISPOSITION. 
See  Voluntary  Dked,  2. 

TIMBER. 

See  Power,  3,  5,  6»  7,  8. 

Trustee  and  Cestui  auK  TeusTi  4. 


TIME. 

See  General  Orders  or  May,  1845. 
Specific  Pertormance,  4. 
Survivorship. 

Vesting. 


TIME  FOR  RAISING  PORTIONS. 

The  trusts  of  a  term  of  years  were  to  raise 
as  portions  for  younger  children,  5000i.,  if 
there  should  be  one ;  8000/.,  if  two ;  and 
10,000/.,  if  three  or  more,  to  be  divided  among 
them  equally,  the  shares  of  the  sons  at  twen- 
ty-one, and  the  shares  of  the  daughters  at 
twenty-oue  or  marriage.  There  were  three 
younger  children  : — Held,  on  petition,  that 
the  heir  at  law,  on  attaining  twenty-one,  was 
DOt  entitled  to  have  the  portiona  raised  and 
bis  estate  discharged  before  the  portiona  be- 
came payable  ;  and  that  the  Court  would  not 
order  a  larger  sum  to  be  raised  for  portions 
than  had  actually  become  veated  and  payable 
to  the  children  who  had  attained  twenty-one 
or  married.    Sheppard  v.  WiUon,  392 


TITHES. 

The  act  for  tithea  in  London  (37  Hen.  8, 
c.  12)  provided  that  the  inhabitants  of  Lon- 
don should  pay  2«.  9d,  in  the  pound  fur  tithe 
upon  the  rent  reserved ;  or  if  a  less  rent  was 


reserved  by  Aason  of  any  fine,  or  if  the  own- 
ers were  also  occupiers,  then  the  tithe  to  be 
paid  at  the  same  rate  upon  the  rent  at  which 
the  premisea  were  last  letten  for,  without 
fraud  or  covin.  A  house  and  premises  in 
London  were  let  for  a  term  of  sixty  years  at 
a  reserved  rent  (including  insurance)  of  102/. 
10«.,  in  consideration  of  the  lessee  laying  out 
2000/.  in  building  thereon.  The  improved 
annual  value  of  the  property,  after  the  build- 
ing waa  completed,  waa  250/. : — Held,  that 
under  the  statute,  the  tithe  was  to  be  paid  at 
2s.  9d.  in  the  pound,  not  on  the  reserved  rent 
alone,  but  on  the  full  annual  value  of  250/. 
Vivian  v.  Cochrane,  167 

2.  To  a  bill  by  the  rector  for  an  account 
of  tithes  against  the  owners  of  the  manor  and 
lands  in  the  parish,  the  defendants  set  up  a 
modus  of  13/.  6s.  8d.  By  the  documents  com- 
ing out  of  the  possession  of  the  defendanta,  it 
appeared  that  13/.  6s.  Qd.,  and  also  8s.  9^</., 
(not  pleaded,)  bad  been  paid  by  the  owner  of 
the  manor  and  lands,  for  different  considera- 
tions expressed  in  the  documents,  and  at  dif- 
ferent times  of  the  year,  from  1607  until 
1823,  when  the  then  owners  of  the  fee  agreed 
to  discontinue  the  money  payments,  and 
thenceforward  to  pay  tithes  in  kind : — Held, 
that,  in  such  a  caae,  the  Court  would  decree 
an  account  of  the  tithea  without  requiring  the 
plaintiff  to  establish  his  right  at  law  either  in 
an  iasae  or  by  an  action.  Maine  v.  Cairns,  327 

3.  That,  in  such  a  oase,  if  npon  the  evi- 
dence, the  existence  of  the  modus,  aa  pleaded 
were  doubtful,  the  Court  would  direct  an  ia- 
sue,  and  not  leave  the  plaintiff  to  his  action 
at  law.  lb, 

4.  Semble,  that  the  defendants  were  not 
bound  by  the  agreement  between  the  rector 
and  the  last  owners,  but  were  at  liberty  to 
relieve  themselves  of  the  tithe,  aa  of  an  in- 
cumbrance on  the  estate,  notwithstanding 
they  had  notice,  at  the  time  of  their  purchase 
of  the  agreement  between  the  last  owners  and 
the  rector,  and  of  the  subsequent  payment  of 
tithes  in  kind.  lb. 


TRESPASS. 
See  Smp,  1. 

TRUST. 
See  Charge. 

1.  Different  forms  of  suit  by  a  cestni  que 
trust  in  respect  of  claims  against  the  trusteea 
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and  fitraneen,  as  debten,  or  liable  to  the' trust. 
Lund  Y.  Blafuhmrd,  28 

2.  Cases  in  which  the  liability  of  the  tnip- 
tee  and  a  stranger  to  the  trust  may  be  indi- 
visible ;  and  the  stranjrer  Is  a  proper  party 
with  the  trostee  to  the  sait  of  the  cestui  que 
Uust    Id.  29 


TRUSTEE. 
See  CHAEiTABUt  TausTi  1. 

CoNTaiBUTION. 

Stat.  1  Will.  4,  o.  60. 

SUBSTITUTBD  SCRVICK. 


TRUSTEE  AND  CESTUI  QUE  TRUST. 

See  CosiVy  6,  7,  8* 

Lapse  or  Timk»  1. 
Parties,  2. 

Payment  into  Court,  1, 2. 
Power,  3,  5,  6. 
Prioritt  of  Charge. 

YOLUNTART  DbSD,  1,  3« 

1.  The  retention  of  a  voluntary  deed  of 
covenant  in  the  poeseseion  of  the  covenantor, 
and  the  absence  of  communication  respect- 
ing it  to  the  trustees  and  the  cestuis  que 
trust,  does  not  affect  its  validity.  Fletcher  v. 
Fletcher,  67 

2.  Ezecutora,  who  are  also  devisees  in 
trust  of  real  estate  charged  by  the  will  with 
debts  generally,  represent  the  persons  benefi- 
cially interested  in  such  real  estate,  within  the 
meaning  of  the  30th  Order  of  August,  1841, 
although  the  trustees  are  not  otherwise  em- 
powered to  give  discharges  for  the  proceeds. 
Savory  v.  Barber,  125 

3.  An  unmarried  lady  transferred  a  sum 
of  stock  to  trustees,  for  herself.  The  letter 
supposed  to  contein  the  terms  of  the  trust  was 
lost,  and  no  evidence  was  given  of  its  con- 
tents. After  the  marriage  of  the  lady,  the 
husband  and  wife  demsnded  a  transfer  of  the 
fund,  which  the  trustees  refused  to  make  with- 
out the  direction  of  the  Court,  .unless  the 
fund  should  be  settled  for  the  benefit  of  the 
wife  and  her  issue  : — Held,  that  the  trustees 
ought  to  have  transferred  the  fund  without 
suit,  and  must  therefore  pay  the  costs.  Pen- 
fold  V.  Bouch,  271 

4.  Executors  cutting  timber  upon  a  sup- 
posed trust,  afterwards  held  to  be  void,  might 
be  personally  chargeable  in  equity  as  trustees 
for  the  owner  of  the  timber,  if  they  acted 


firandnlently,  or  H  they  retained  the  proceeds 
of  the  tfanber,  or  gained  any  benefit  by  it  ; 
but  not  if  they  acted  by  mere  mistake,  and  held 
no  part  of  the  proceeds  in  their  hands.  In  the 
latter  case,  the  executors  might  be  regarded 
in  equity  as  strangers,  who,  under  amistakea 
supposition  of  right,  had  done  a  legal  wrong, 
for  which  there  was  a  legal  remedy.  Fer- 
rand  v.  Wilson,  383 

5.  The  testator  directed  his  tmstees  to  in- 
vest the  residue  of  his  personal  estates  ia 
government  or  real  securities.  Some  of  tbo 
cestuis  que  trust  and  one  of  the  trustees  per- 
mitted the  trust  moneys  to  remain  in  the 
hands  of  the  other  trustee  at  interest  i—Held^ 
that,  inaismuch  as  no  investment  was  made, 
the  trustees  were  chargeable  with  the  whole 
amount  of  the  trust  funds  possessed  by  them, 
with  interest;  but  were  not  answeraUe  for 
the  amount  of  consols,  or  any  other  particn- 
lar  security  in  which  they  might,  according 
to  the  directions  of  the  will,  have  invested 
the   trust  moneys.    Shepherd  v.  MouU,  500 

6.  Trustee,  depositing  a  trust  fond  with  hb 
bankers,  accompanied  by  an  order  in  writing 
to  invest  the  money  in  consols,  answerable 
for  the  omission  of  the  bankers  to  make  the 
inve«tmeDt,  where  be  made  no  subsequent  in- 
quiry respecting  it,  until  about  five  months 
afterwards,  when  the  bankers  became  bank- 
rupt.   Challen  v.  Shippam,  555 

7.  A.,  by  will,  bequeathed  a  snm  of  stock 
equally  between  B.  and  C.  B.  and  C,  by 
their  respective  wills  bequeathed  their  respec- 
tive residuary  personal  estates  (which  inclu- 
ded their  shares  of  the  stock)  among  their 
children,  and  appointed  executors.  The 
children  of  B.,  and  some  of  the  children  of 
C,  filed  their  bill  against  the  executor  of  A. 
to  recover  the  fund,  making  the  execntora  of 
B.  and  C,  and  the  rest  of  the  children  of  C, 
parties: — Held,  that,  although  the  suit  was 
multifarious,  yet,  as  it  had  been  brought  to  a 
hearing,  and  it  was  not  open  to  the  objection 
of  misjoinder,  the  Court  might,  if  it  thought 
proper,  make  a  decree  for  the  accounts  and 
inquiries  preparatory  to  the  distribution  of  the 
fund.    Powell  v.  Cockerell,  557 

8.  That,  notwithstanding  the  biU  alleged 
that  the  estate  of  B.  was  fully  administered 
and  that  the  parties  beneficially  interested  in 
the  estate  were  parties  to  the  suit,  yet  the 
executor  of  B.  was  a  party  against  whom  di- 
rect relief  was  in  substance  prayed,  and  he 
was  not  therefore  a  party  to  be  served  with 
a  copy  of  the  bill,  within  the  23d  Order  of 
August,  1841.  Ih' 
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9.  By  an  agreement  made  in  1794,  a  plot 
of  land  and  certain  premiaes  thereon,  situated 
in  Oldham-street,  IJverpooI,  were  vested  in 
trustees,  to  be  used  as  a  place  of  relis^ious 
worship  "  accordingr  to  the  ordinances,  rules, 
and  forms  of  the  Church  or  Kirk  of  Scotland ;" 
and  a  subsequent  conveyance  was  made  of 
the  same  land  and  premises  to  the  trustees 
"  to  be  for  ever  thereafter  appropriated  and 
nsed  as  a  place  of  divine  worship,  accordingr 
to  the  doctrines  and  discipline  of  the  Church 
of  Scotland  "    The  premises  were  thence- 
forward occupied  as  such  place  of  worship 
and  the  office  of  minister  or  pastor  of  the 
congregation  was  filled  from  time  to  time  by 
by  licentiates  of  the  Church  of  Scotland,  who 
were  ordained  and  inducted  by  presbyteries 
in  Scotland.    In  1833,  a  Lancashire  Scottish 
Church  Presbytery  was  formed,  to  which  the 
01dham*8ireet    congregation    united  them- 
selves ;  and  the  Lancashire  Presbytery,  and 
other  presbyteries  in  England  in  1836,  united 
themselves   into  an   English    synod,   which 
Was  in  1839,  recognized  by  the  General  As- 
sembly of  the  Church  of  Scotland.     In  1842, 
a  licentiate  of  the  Church  of  Scotland,  by 
license  from  the  Presbytery  of  Greenock,  was 
ordained  and  Inducted  as  minister  of  the  Old- 
bam-street  church,  according  to  the  Presby- 
terian forms,  by  the  Lancashire  Presbytery. 
In  1843,  certain  ministers  and  members  of 
the  Chureh  of  Scotland  adopted  the  name  of 
the  Free  Church,  and  seceded  from  the  Es- 
tablished Chureh,  and  were  declared  by  that 
church   to  be  'no  longer   ministers  thereof. 
The  English  synod  declared  its  disapproval  of 
the  conduct  of  the  Established  Chureh    of 
Scotland,  and  its  sympathy  with  the  Free 
Church,  recognizing    the  latter  as  a  sister 
chureh,  and  resolving  to  interehange  ministers 
therewith.    The  minister  of  the  chureh  and 
the  trustees  of  the  premises  in  Oldham-street 
co-opereted  with  the  seceders,  by  allowing 
ministers  of  the  Free  Chureh  to  officiate  in 
the  chureh  in  .Oldham-street ;  and  the  minis- 
ter, who  was  deprived  of  his  license  by  the 
Presbytery  of  Greenock,  also  continued  to 
officiate  *. — Held,  upon  motion,  that  the  min- 
ister and  the  trustees  had  departed  from  the 
trusts  created  by  the  original  contract  upon 
which  the  premises  in  .Oldhamnitreet  were 
vested  in  them ;  and  that  the  Court  would 
interfere  by  injunction,  before  the  hearing,  to 
prevent  the  premises  in  Oldham-street  from 
being  used  otherwise  than  as  a  place  of  reli- 
gious worship  on  the  model  of  the  Chureh  of 
Scotland,  as  established  by  law.    Attorney 
General  v.  WeUh,  572 

10.  Suit  against  trustees,  alleging  breaches 
of  trust,  by  omitting  to  make  repairs,  and  to 
provide  a  I'und  for  the  renewal  of  leases,  as 
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directed  by  the  will.  The  widow  of  the  tes- 
tator, (who  was  tenant  for  life  under  the  will,) 
and  two  others,  were  the  trustees.  The  widow 
married  again,  and  afterwards  died,  leaving 
her  husband  surviving,  and  leaving  assets  of 
her  separate  estate :— If s/il,  that,  as  there 
were  assets  of  the  widow,  which  were  or  might 
be  liable  to  the  trust,  it  was  not  a  case  in  which 
the  plaintiff  could,  under  the  32d  Order  of 
August,  1841,  proceed  against  the  other  trus- 
tees and  the  husband  of  the  testator's  widow* 
without  making  a  personal  representative  of 
the  widow  a  party ;  and  that  the  defect  was 
not  removed  by  the  waiver  of  any  relief  against 
the 'assets  of  the  widow,  or  against  all  the 
trustees,  in  respect  of  breaches  of  trust  before 
the  marriage  of  the  widow.  Shipton  v. 
Rawlins,  619 


TURNPIKE  ROAD. 

See  CoNTaiBUTioN. 

Personal  liabilty  of  the  trustees  of  a  turn- 
pike road,  who  exceed  the  powers  given  them 
by  their  act,  in  borrowing  money  on  the  cre- 
dit of  future  or  expected  tolls.  WiUon  v. 
Ooodman,  62 


VALUABLE  CONSIDERATION. 

SembU,  the  mutual  concurrence  of  a  hus- 
band and  wife  in  the  levying  of  a  fine  of  lands 
in  which  they  were  jointly  interested,  and  in 
the  declaration  of  the  uses  for  the  benefit  of 
their  issue,  .constitutes  a  valuable  considera- 
tion to  support  the  deed  declaring  such  uses. 
Parser  v.  Carter,  41)9 


VESTING. 
See  Dkvibb,  3. 


VOLUNTARY  DEED. 

1.  The  testator,  by  a  voluntary  deed,  cov- 
enanted with  trustees,  that,  in  case  A.  and 
B.,  his  two  natural  sons,  or  either  of  them, 
should  survive  him,  his  (the  testator's)  execu- 
tors and  administrators  should,  within  twelve 
months  after  his  death,  pay  to  trustees  named 
in  the  deed,  60,000/.,  upon  trust  for  such  of 
them  (A.  and  B.)  as  should  attain  twenty-one 
and  be  living  at  the  time  of  his  death  ;  and 
if  neither  of  them,  having  survived  him,  should 
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aUam  twenty-one,  then  upon  trust  for  him 
(the  testator,)  his  executors  and  administra- 
tors. The  testator  retained  the  deed  in  his 
own  possession  until  his  death,  and  did  not 
communicate  it  either  to  the  trustees  or  to 
A.  and  B.  The  testator  by  his  will,  dated 
aome  years  later  than  the  deed,  bequeathed 
all  his  property  upon  trust  for  the  benefit  of 
liis  wife,  his  said  sons  A.  and  B.,  and  hw  legi- 
timate children.  After  the  death  of  the  tes- 
tator, the  deed  of  covenant  was  found  amongst 
his  papers.  A.  suryived  the  testator,  and  at- 
:tained  twenty-one : — Held,  that  although  the 
deed  of  covenant  was  voluntary,  it  neverthe- 
less  created  a  trust  for  A.,  and  that  the  refu- 
sal of  the  trustee  to  sue  at  law  upon  the  cov- 
enant did  not  prejudice  the  right  of  A  to  re- 
cover the  payment  of  the  debt  out  of  the  as- 
sets of  the  testator.    Fletcher  v.  Fletcher ,  67 

3.  That  the  deed  was  not  of  a  testamentary 
nature,  there  being  no  power  of  revocation 
reserved  to  the  covenantor.  76. 

3.  That  the  retention  of  the  deed  in  the 
posesssion  of  the  covenantor,  and  the  absence 
of  coaimuni<5ation  respecting  it  to  the  trus- 
tees and  the  cestuis  que  trust,  did  not  afiect 
its  validity.  Jb. 

4.  B^uity  will  assist  a  party  claiming  under 
a  voluntary  deed  of  covenant,  by  enabling  bim 
to  use  the  deed  either  at  law  or  in  this  court. 
Fletcher  v.  Fletcher,  78 

5.  A  conveyance  in  the  form  of  a  purchase 
deed,  for  valuable  consideration,  but  in  fact 
voluntary,  not  supported  against  a  prior  volun- 
tary conveyance  made  by  the  same  party. 
Roberts  v.  Williame,  130 

,6.  Semhle,  the  heir  at  law  of  the  author  of 


a  voluntary  deed  cannot  avoid  the  deed  under 
the  statute  27  Eliz.  c.  4,  by  conveyance  for 
value.    Parker  v.  Carter,  409 


W 


WAIVER. 

See  CoNTBMPT,  3. 
Costs,  3. 
Plbadino,  3. 
Specific  PBatoaMANOK,  3. 


wim 

See  €oNVEKsioir. 

liBOACT. 

Voluntary  Dbki>,  2. 


WITNESS. 

Witnesses  examined  for  the  defendant,  o^ 
an  inquiry  as  to  the  value  of  an  estate  in  fee 
simple,  in  answer  to  interrogatories  deposed 
that,  subject  to  a  certain  lease  in  which  it 
was  comprised,  the  value  was  so  much.  By 
their  affidavits  subsequently  they  stated,  that 
they  meant  to  refer  to  the  lease  as  beneficial 
to  the  owner  of  the  fee  simple,  and  not  as  a 
burden  which  the  examination,  as  taken 
dowut  would  imply.  On  the  motion  of  the 
defeudant,  the  witnesses  were  allowed  to  be 
re-examined  on  that  point,  notwithstanding 
the  defendant  was  himself  the  lessee  of  tha 
estate,  and  had  by  bis  state  of  facts  alleged 
that  the  lease  contained  covenants  which 
were  burdensome  on  the  owner  of  the  fee 
simple.    Caes  v.  Caes,  279 
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